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The  Tax  Court  of  the  United  States 
No.  24206 
CATHERINE  O'CONNOR,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

Now  comes  your  Petitioner  Catherine  O'Connor 
and  by  her  Petition  shows : 


That  the  Commissioner  of  Internal  Revenue,  re- 
spondent above-named,  sent  a  registered  letter  to 
your  petitioner,  Catherine  O'Connor,  on  May  13, 
1949  determining  and  assessing  her  income  tax  lia- 
bility deficiency  of  $33,148.16  for  the  taxable  years 
ending  December  31,  1942,  1943  and  1944.  That  at- 
tached thereto  was  a  Treasury  Department  Form 
1276  stating  in  substance  that  your  petitioner  could 
initiate  a  proceedings  before  the  Tax  Court  of  the 
United  States  within  90  days  thereafter. 

n. 

That  the  said  determination  and  assessment  of 
income  tax  liability  and  determination  of  deficiency 
in  said  registered  letter  was  the  said  $33,148.16 
sum  for  the  said  taxable  years  of  1942,  1943  and 
1944.  That  your  petitioner  duly  and  timely  filed  her 
income  tax  returns  for  each  of  said  years   1942, 
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1943  and  1944  on  or  before  the  15th  day  of  March 
following  the  close  of  each  taxable  year  aforesaid, 
with  the  Collector  of  Internal  Revenue  of  the  First 
District  of  California  at  San  Francisco,  California. 

III. 

That  a  copy  of  the  said  Commissioner's  regis- 
tered letter  of  May  13,  1949  together  with  the  state- 
ment attached  thereto  is  set  forth  hoc  verba  in  Ex- 
hibit A  of  this  petition,  and  is  incorporated  herein, 
made  a  part  hereof  to  the  same  extent,  to  the  same 
effect,  and  as  if  herein  set  forth  at  length. 

IV. 

That  said  respondent  Commissioner  erred  in  the 
said  determination  of  said  deficiency,  in  the  fol- 
lowing : 

1.  That  the  assessment  for  the  taxable  year  1942 
was  not  timely  and  barred  by  reason  of  Internal 
Revenue  Code  Sec.  275  (a),  more  than  3  years  hav- 
ing elapsed  from  15  March  1943  to  13  May  1949. 

2.  That  the  assessment  for  the  taxable  year  1942 
was  not  timely  and  barred  by  reason  of  Internal 
Revenue  Code  Sec.  275  (c),  more  than  5  years  hav- 
ing elapsed  from  15  March  1943  to  13  May  1949. 

3.  That  the  assessment  for  the  taxable  year  1943 
was  not  timely  and  barred  by  reason  of  Internal 
Revenue  Code  Sec.  275  (a),  more  than  3  years  hav- 
ing elapsed  from  15  March  1944  to  13  May  1949. 
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4.  That  the  assessment  for  the  taxable  year  1943 
was  not  timely  and  barred  by  reason  of  Internal 
Revenue  Code  Sec.  275,  (c),  more  than  5  years  hav- 
ing elapsed  from  15  March  1944  to  13  May  1949. 

5.  That  the  assessment  for  the  taxable  year  1944 
was  not  timely  and  barred  by  reason  of  Internal 
Revenue  Code  Sec.  275,  (a),  more  than  3  years  hav- 
ing elapsed  from  15  March  1945  to  13  May  1949. 

6.  That  there  is  no  factual  basis  for  any  assess- 
ment or  penalty  under  Internal  Revenue  Code  Sec. 
293B  for  any  of  said  taxable  years,  and  there  was 
no  fraud  or  intent  to  evade  any  tax,  in  any  sum, 
or  at  all  in  any  of  said  years,  or  any  other  time. 

7.  That  the  attached  statement  for  the  year  1942 
is  erroneous  in  determining  $6320.77  or  any  other 
sum  in  excess  of  $172.13  as  Business  net  income. 

8.  That  the  attached  statement  for  the  year  1942 
is  erroneous  in  determining  $303.00  or  any  other 
sum  as  rental  income. 

9.  That  the  attached  statement  for  the  year  1942 
is  erroneous  in  determining  $22.44  or  any  other  sum 
as  addition  interest  income. 

10.  That  the  said  assessment  is  erroneous  in  that 
it  does  not  give  your  petitioner  credit  for  losses  in 
the  Divers-Jost  partnership  from  theft  of  money 
and  merchandise  of  the  partnership. 

11.  That  the  computations  of  tax  for  the  year 
1942  computes  income  of  her  husband  William  Jost 
in  the  first  three  months  of  1942,  before  the  mar- 
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riage  of  Jost  to  petitioner,  as  income  of  your  peti- 
tioner for  the  purpose  of  income  tax  assessment. 

12.  That  the  computation  of  tax  for  the  year 

1942  computes  income  of  the  husband,  community 
property  income  taxable  to  said  husband,  to  your 
petitioner's  income  for  purpose  of  tax  against  her. 

13.  That  any  tax  for  personal  income  for  the 
taxable  year  1942  was  forgiven  by  the  Current  Tax 
Payment  Act  of  1943. 

14.  That   the   attached   statement    for   the   year 

1943  is  erroneous  in  determining  there  was  unre- 
ported income  in  the  sum  of  $17,030.71  or  any  other 
vsum,  or  the  net  income  was  increased  "per  audit  of 
record"  in  sum  of  $791.28  or  any  other  sum,  or  that 
there  was  Rental  Income  in  the  sum  of  $324.66,  or 
any  other  sum,  or  interest  omitted  in  the  sum  of 
$20.67  or  any  other  siun. 

15.  That  the  computation  for  the  year  1943  is 
erroneous  in  that  it  purports  to  omit  the  community 
property  law  of  California  and  charge  all  com- 
munity property  to  one  spouse,  your  petitioner. 

16.  That  the  computation  of  the  tax  is  erroneous 
in  that  it  assumes  that  the  husband  of  petitioner, 
William  Jost,  did  not  report  and  pay  the  tax  ap- 
portioned to  him. 

17.  That  the  computation  of  the  tax  is  erroneous 
in  that  it  assumes  that  the  status  of  husband  and 
wife  did  not  exist  between  the  parties,  your  peti- 
tioner and  William  Jost  during  the  entire  period 
of  the  calendar  year  1943. 

18.  That  the  statement  of  1943  tax  does  not  give 
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your  petitioner  credit  for  Other  Income  (including 
rental)  as  a  loss  of  $28.60. 

19.  That  the  statement  of  1943  tax  does  not  give 
your  petitioner  credit  for  deductions  of  $410.00. 

20.  That  the  statement  of  1944  attached  to  said 
letter  as  a  basis  for  said  assessment  is  erroneous 
in  determining  there  was  unreported  net  income  of 
$22,596.49,  or  any  other  smn,  or  that  there  was  in- 
come from  rent  understated  in  the  sum  of  $519.00 
or  any  other  sum,  or  that  there  was  any  overstate- 
ment of  repairs  in  the  sum  of  $218.03  or  any  other 
sum,  or  any  increase  of  1/5  or  any  other  fraction 
of  $510.23  or  any  other  sum  for  repairs,  etc.,  or 
any  decrease  in  costs  of  $3,936.32  or  any  other  sum, 
or  any  decrease  in  contributions  of  $481.00  or  any 
other  sum. 

21.  That  the  Commissioner  did  not  set  forth  any 
Schedules  A,  B  or  C  on  page  3  of  said  attached 
computations,  and  for  want  of  the  matter  therein 
cannot  do  other  than  deny  each  and  every  matter 
adverse  to  your  petitioner,  and  specify  any  such 
claimed  adjustment  or  disallowed  deduction  as  er- 
roneousc 

22.  That  the  Commissioner  did  not  apply  the  law 
of  community  property  to  the  petitioner  for  her 
marriage  to  Jost  and  that  was  dissolved  on  July, 
1944  by  a  decree  of  divorce,  but  charged  your  peti- 
tioner with  all  income  therefrom. 

23.  That  the  Commissioner  erred  in  not  giving 
your  petitioner  credit  for  the  loss  of  $1,295.74  for 
Other  Income  (rentals). 

24.-  That  the  Commissioner  erred  in  not  depre- 
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elating  the  investment  in  fixtures  and  lease,  amount- 
ing to  $2500.00  in  her  tavern  business,  over  the  un- 
expired portion  of  the  lease  which  was  terminated 
by  expiration  of  its  term  in  early  1945,  from  the 
time  of  acquisition  of  petitioner  in  July,  1942,  from 
the  partnership  that  held  the  same. 

V. 

That  there  was  no  fraud  or  intent  to  evade  any 
personal  income  tax  in  any  of  said  years.  That  your 
petitioner  was  not  skilled  in  income  tax  accounting 
nor  law  and  knew  she  was  not  skilled  and  that  1942 
was  the  first  accounting  period  she  did  not  rely 
upon  a  partner  to  take  care  of  the  accounting  of 
her  business ;  and  in  consequence  employed  a  public 
accountant  of  30  years  practice  and  licensed  to 
practice  before  the  Treasury  in  tax  matters  to  make 
out  her  income  tax  returns.  That  in  each  of  the 
years  1942,  1943  and  1944  your  petitioner  relied  in 
good  faith  on  said  accountant,  provided  him  with 
all  information,  records,  and  made  a  full  and  com- 
plete disclosure  of  all  matters  of  her  financial  mat- 
ters upon  which  he  made  inquiry  or  requested  in- 
formation; that  your  petitioner  relied  upon  the  re- 
turns prepared  and  filed. 

VI. 

1.  That  your  petitioner  did  not  receive  business 
net  income  from  her  tavern  business  during  the 
calendar  year  1942  in  excess  of  the  sum  of  $172.13. 

2.  That  your  petitioner  suffered  substantial 
losses  from  theft  during  the  Divers-Jost  partner- 
ship, which  the  Commissioner  well  knew  but  did 
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not   credit   to  nor   take   into   account   in   the   said 
determination. 

3.  That  your  petitioner  was  married  to  William 
Jost  in  March  1942  who  worked  with  and  put  his 
earnings  from  his  salary  in  1942  into  the  business, 
and  took  his  personal  expenses  from  the  business 
until  the  separation  in  July  1943. 

4.  That  the  status  of  husband  and  wife  and  the 
conmiunity  were  not  terminated  or  dissolved  until 
July  1944. 

5.  That  both  were  domiciled  in  and  residents  of 
California  during  said  period  and  the  law  of  com- 
munity property  was  applicable  to  all  property  and 
earnings  as  between  your  petitioner  and  her  hus- 
band by  that  marriage. 

6.  That  Special  Agent  Krause  of  the  Bureau  of 
Internal  Revenue  made  an  audit  of  and  determined 
for  the  Commissioner  on  such  audit  that  "Other  In- 
come" including  rents  amounted  to  a  loss  of  $28.60 
during  the  calendar  year  1943  and  a  loss  of  $1295.74 
during  the  calendar  year  1944. 

7.  That  your  petitioner  acquired  a  one  half  part- 
nership interest  in  the  tavern  business  for  $1000 
and  the  entire  balance  of  the  partnership  assets  and 
interest  for  an  additional  $1500  in  July  1942.  That 
the  assets  consisted  of  principally  fixtures  and  a 
lease  which  expired  by  its  terms  in  early  1945  at 
which  time  the  fixtures  became  valueless  as  did  the 
lease  and  your  petitioner  had  to  buy  land  and  move 
to  another  location. 

8.  That  your  petitioner's  net  income  is  substanti- 
ally that  upon  which  tax  has  been  duly  paid,  and 
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any  error  or  omissions  of  her  accountant  in  gross 
income  not  reported  have  been  and  are  counter- 
balanced by  approximately  the  same  amounts  by 
errors  and  omissions  of  proper  deductions  and 
business  expenses  not  reported  by  her  said  account- 
ant in  the  said  returns. 

Wherefore  your  petitioner  prays: 

1.  That  the  Tax  Court  redetermine  the  tax  for 
each  of  the  years  1942,  1943  and  1944. 

2.  That  the  Tax  Court  hold  that  the  remedy  and 
time  for  assessment  was  not  timely  in  each  of  the 
years  1942,  1943  and  1944  and  each  barred  by  Sec. 
275. 

3.  That  the  Tax  Court  annul  any  and  all  assess- 
ments of  penalty  for  fraud  or  under  Sec.  293(b)  for 
each  of  the  years  1942,  1943  and/or  1944. 

4.  And  for  such  other  and  further,  or  other  or 
further  relief,  decrees,  judgments  and/or  orders  as 
shall  be  just  and  equitable  in  the  premises. 

/s/  HOWARD  B.  CRITTENDEN,  JR., 

Attorney  for  Petitioner 

Duly  Verified. 
*  *  *  *  * 

[Endorsed] :   T.C.IT.S.  Filed  July  19,  1949. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  Ms  attorney, 
Charles  Oliphant,   Chief  Counsel,  Bureau  of  In- 
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ternal  Revenue,  and  for  answer  to  the  petition  filed 
by  the  above-named  petitioner  admits,  denies  and 
alleges  as  follows: 

I.  Admits  the  allegations  contained  in  paragraph 
I  of  the  petition,  except  denies  that  there  was  any 
assessment  of  tax  by  reason  of  the  notice  of  de- 
ficiency. 

II.  Admits  the  allegations  contained  in  para- 
graph II  of  the  petition,  except  that  there  was  any 
assessment  of  tax  by  reason  of  the  notice  of  de- 
ficiency and  that  petitioner's  returns  were  duly  and 
timely  filed. 

III.  Admits  the  allegations  contained  in  para- 
graph III  of  the  petition. 

IV.  Denies  that  the  Commissioner  erred  in  the 
determination  of  the  deficiency  as  alleged  in  sub- 
paragraphs (1)  to  (24),  inclusive,  of  paragraph  IV 
of  the  petition. 

V.  Denies  the  allegations  contained  in  paragraph 
V  of  the  petition. 

VI.  (1)  and  (2)  Denies  the  allegations  contained 
in  subparagraphs  (1)  and  (2)  of  paragraph  VI 
of  the  petition. 

VI.  (3),  (4),  (5)  For  lack  of  knowledge  or  in- 
formation sufficient  to  form  a  belief,  denies  the  al- 
legations contained  in  subparagraphs  (3),  (4)  and 
(5)  of  paragraph  VI  of  the  petition. 

VI.  (6)  Denies  the  allegations  contained  in  sub- 
paragraph (6)  of  paragraph  VI  of  the  petition. 

VI.  (7)  For  lack  of  knowledge  or  information 
sufficient  to  form  a  belief,  denies  the  allegations 
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contained  in  subparagraph  (7)   of  paragraph  VI 
of  the  petition. 

VI.  (8)  Denies  the  allegations  contained  in  sub- 
paragraph (8)  of  paragraph  VI  of  the  petition. 

VII.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
inbefore admitted,  qualified  or  denied. 

VIII.  Further  answering  petition  herein,  re- 
spondent alleges  as  follows: 

(a)  During  each  of  the  taxable  years  involved 
herein  petitioner  operated  a  bar  on  Valencia  Street, 
San  Francisco,  California,  and  received  income 
from  said  business  and  income  in  the  form  of  rents 
on  property  owned  by  her  and  in  the  form  of  in- 
terest and  from  other  sources. 

(b)  During  each  of  the  taxable  years  involved 
herein  petitioner  received  taxable  net  income  in  ex- 
cess of  the  amount  of  income  reported  by  her  on  her 
returns  for  each  of  said  years.  With  intent  to  evade 
the  tax  due  thereon  petitioner  willfully  and  fraudu- 
lently understated  her  net  income  on  each  of  said 
returns  for  each  of  said  years  by  the  aggregate 
amounts  set  forth  in  the  following  tabulation: 

Taxable  Victory  Tax      Net  Income  Under- 

Year  Net  Income         Net  Income         Reported  statement 

1942  $10,044.26        $     $      777.29        $  9,266.97 

1943  21,821.05  7,879.28  13,941.77 

1943  22,569.55  8,289.28  14,280.27 

1944  30,571.66  5,091.98  25,479.68 

(c)  With  intent  to  evade  the  tax  due  on  her  net 
income  for  each  of  the  taxable  years  involved 
herein,  petitioner  willfully  and  fraudulently  kept 
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false  and  incorrect  books  of  account  from  which 
she  caused  her  returns  for  each  of  said  taxable 
years  to  be  prepared,  and  wilfully  and  fraudu- 
lently failed  to  keep  accurate  books  of  account  and 
records  as  required  by  law  showing  the  true  amount 
of  the  income  received  by  her  and  the  true  amount 
and  character  of  deductions  allowable  from  said 
income  under  the  Internal  Revenue  Code. 

(d)  With  intent  to  evade  the  tax  due  on  her  net 
income  for  the  taxable  year  1942,  petitioner  will- 
fully and  fraudulently  understated  on  her  return 
for  said  year  business  income  received  from  the 
operation  of  her  bar  in  the  amount  of  $8,887.03, 
and  willfully  and  fraudulently  failed  to  report  on 
said  return  rental  income  received  by  her  during 
said  year  in  the  amount  of  $303.00  and  interest  in- 
come in  the  amount  of  $22.44. 

(e)  With  intent  to  evade  the  tax  due  on  her  net 
income  for  the  taxable  year  1943,  petitioner  will- 
fully and  fraudulently  understated  on  her  return 
for  said  year  business  income  received  from  the 
operation  of  her  bar  in  the  amount  of  $17,821.99, 
and  willfully  and  fraudulently  failed  to  report  on 
said  return  rental  income  received  by  her  during 
said  year  in  the  amount  of  $324.66  and  interest  in- 
come in  the  amount  of  $20.67. 

(f )  With  intent  to  evade  the  tax  due  on  her  net 
income  for  the  taxable  year  1944,  petitioner  will- 
fully and  fraudulently  understated  on  her  return 
for  said  year  the  business  income  received  from 
the  operation  of  her  bar  in  the  amount  of  $22,- 
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596.49 ;  willfully  and  fraudulently  overstated  in  the 
computation  of  her  income  from  said  business  the 
cost  of  goods  sold  in  the  amount  of  $3,936.32  and 
her  expense  for  repairs  in  the  amoxmt  of  $218.03; 
willfully  and  fraudulently  understated  her  rental 
income  in  the  amount  of  $519.00;  willfully  and 
fraudulently  overstated  in  the  total  amount  of 
$510.23  her  expense  for  depreciation,  for  repairs 
and  for  other  items  in  computing  the  net  rental 
income  which  she  did  report  on  her  return  for  said 
year;  and  willfully  and  fraudulently  failed  to  re- 
port interest  income  received  by  her  during  said 
year  in  the  amount  of  $39.13. 

Wherefore,  it  is  prayed  that  petitioner's  appeal 
be  denied;  that  the  Court  redetermine  the  taxes 
and  penalities  due  from  this  petitioner  for  the 
years  1942  through  1944  in  the  amounts  determined 
by  the  Commissioner  in  the  notice  of  deficiency. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of  Internal 
Revenue 

Of  Counsel:  B.  H.  Neblett,  Division  Counsel;  T.  M. 
Mather,  Leonard  Allen  Marcussen,  Special  At- 
torneys, Bureau  of  Internal  Revenue. 

[Endorsed] :   T.C.U.S.  Filed  August  30,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

REPLICATION 

Now  comes  the  Petitioner  Catherine  O'Connor 
and  answering  the  allegations  of  the  Respondent  in 
the  Answer  filed  in  the  above-entitled  matter,  avers : 

1.  Admits  that  from  and  after  July  1942  she,  and 
her  husband  William  Jost,  had  income  from  a  bar 
business  on  Valencia  Street  in  San  Francisco,  and 
she  had  gross  income  from  rentals  of  certain  real 
property,  but  denies  each  and  every,  all  and 
singular  the  allegations  contained  in  paragraph 
VIII  of  said  Answer  not  so  admitted. 

And  For  a  Second  and  Separate  Answer,  Peti- 
tioner avers: 

1.  Answering  Paragraph  VIII  (b)  of  said  An- 
swer: 

Denies  any  willful  or  fraudulent  understatement 
in  any  of  said  years.  Denies  taxable  income  of  1942 
was  $10,044.26  or  any  other  sum  in  excess  of  ap- 
proximately $777.29;  denies  any  understatement  in 
1942  of  $9,266.97  or  any  other  sum.  Denies  taxable 
income  of  1943  was  $21,821.05  or  any  other  sum  in 
excess  of  approximately  $7,879.28;  denies  any  un- 
derstatement of  $13,941.77  or  any  other  sum.  Denies 
taxable  income  of  1944  was  $30,571.66  or  any  sum 
in  excess  of  approximately  $5,091.98;  denies  any 
understatement  of  $25,479.68  or  any  other  sum. 
Denies  the  1943  Victory  Tax  Net  Income  was  $22,- 
569.55    or    any    sum    in    excess    of    approximately 
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$8,289.28 ;  denies  any  understatement  in  the  sum  of 
$14,280.27,  or  at  all. 

(c)  Answering  Paragraph  VIII  (c),  of  said  An- 
swer: 

Denies  there  was  any  intent  to  evade  any  tax 
in  any  of  said  years,  or  at  all.  Denies  Petitioner 
willfully  or  fraudulently  kept  any  false  or  incorrect 
books  of  account  or  any  other  improper  records. 
Denies  there  was  anything  willful  or  fraudulent  in 
the  keeping  of  any  books  or  records  at  any  time, 
or  at  all,  or  any  failure  to  keep  proper  books  or 
records  required  by  law  or  otherwise  showing  the 
true  income  or  true  amounts  or  character  of  de- 
ductions or  otherwise. 

(d)  Answering  Paragraph  VIII  (d),  of  said  An- 
swer : 

Denies  any  intent  to  evade  any  tax  for  any  of 
said  years  or  for  1942,  or  at  all.  Denies  any  willful 
or  fraudulent  acts  or  intent.  Denies  any  and  all 
allegations  of  understatement.  Denies  the  income 
of  the  bar  business  in  1942  was  $8,887.03  or  any 
other  sum  in  excess  of  approximately  $172.13. 
Denies  any  rental  income  in  1942  in  excess  of  ex- 
penses in  the  sum  of  $303  or  any  other  sum;  and 
alleges  all  income  did  not  exceed  in  rentals,  losses 
occasioned  by  fire  and  destruction  of  the  tenants  in 
said  period,  and  other  expenses.  Denies  any  in- 
terest income  of  $22.44  in  excess  of  deductible  ex- 
penses in  "other  income." 
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(e)  Answering  Paragraph  VIII  (e),  of  said  An- 
swer : 

Denies  any  intent  to  evade  any  tax  for  the  year 
1943,  or  at  all.  Denies  that  Petitioner  acted  will- 
fully or  fraudulently  or  any  other  wrongful  pur- 
pose or  intent.  Denies  any  evasion  of  any  tax  or 
at  all.  Denies  that  her  income  from  the  bar  was 
$17,821.99  or  any  other  sum  in  excess  of  approxi- 
mately $7,879.28,  or  that  her  "other  income"  was 
in  excess  of  a  loss  $28.60  and  in  this  respect  denies 
that  her  rental  income  was  $324.66  or  any  other 
sum  in  excess  of  a  loss,  or  that  her  interest  income 
was  $20.67  or  any  sum  in  excess  of  a  loss. 

(f)  Answering  Paragraph  VIII  (f),  of  said  An- 
swer: 

Denies  any  intent  to  evade  any  tax  for  net  in- 
come or  to  avoid  any  tax  or  at  all  in  the  year  1944. 
Denies  that  any  of  Petitioner's  acts  w^ere  willful 
or  fraudulent  or  done  with  any  other  improper 
purpose.  Denies  that  her  income  from  her  bar  was 
$22,596.49  or  any  other  sum  in  excess  of  approxi- 
mately $5,091.98,  as  reported.  Denies  that  she  acted 
willfully  or  fraudulently  or  in  any  other  improper 
manner  in  reporting  her  income  from  her  bar  or 
costs  of  her  goods,  or  expenses  or  repairs  or  her 
rental  income  or  depreciation  or  her  interest  in- 
come or  any  other  item.  Denies  that  her  "other 
income"  was  other  than  a  loss  of  $1,295.74,  and  in 
this  respect  denies  that  her  income  from  rentals  was 
$519  or  any  other  sum  or  her  income  from  interest 
was  $39.13  or  any  other  sum. 
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Wherefore,  Your  Petitioner  Catherine  O'Connor 
prays :  that  the  Court  redetermine  the  tax  and  pen- 
alties and  interest  for  the  years  1942  to  1944  in- 
clusive; and  Petitioner  incorporates  her  prayer  of 
her  Petition  herein. 

/s/  HOWARD  B.  CRITTENDEN,  JR., 

Attorney  for  Petitioner 

Duly  Verified. 

[Endorsed] :  T.C.U.S.  Lodged  December  5,  1949. 
Filed  December  7,  1949. 


[Title  of  Tax  Court  and  Cause.] 

AMENDMENT  TO  ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  and  in  accordance  with  leave 
granted  by  the  Tax  Court  at  the  trial  in  this  pro- 
ceeding, amends  his  answer  to  the  petition  filed  by 
the  above-named  petitioner  by  adding  thereto  the 
following  allegations : 

7.  Further  answering  the  petition  herein,  re- 
spondent alleges  as  follows: 

(a)  Petitioner  omitted  from  gross  income  an 
amount  which  is  in  excess  of  25  per  centum  of  the 
gross  income  reported  by  her  on  her  return  for 
the  year  1944. 
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(b)  From  January  1,  1942  to  July  15,  1942,  peti- 
tioner operated  a  tavern  on  Valencia  Street,  San 
Francisco,  California,  in  partnership  with  one 
Victor  Divers.  The  partnership  filed  a  return  for 
the  year  1942  on  which  was  claimed  and  allowed  a 
deduction  of  $525.00  for  the  annual  liquor  license 
fee  for  1942. 

(c)  On  July  15,  1942,  petitioner  bought  out 
Victor  Divers  and  became  the  sole  owner  of  the 
tavern.  In  December,  1942,  petitioner  paid  $525.00 
for  renewal  of  the  liquor  license  for  the  year  1943, 
and  was  erroneously  allowed  a  deduction  for  said 
amount  in  the  determination  of  deficiency  and  pen- 
alty for  the  year  1942,  which  is  the  subject  of  this 
litigation. 

(d)  There  is  accordingly  due  from  this  peti- 
tioner an  additional  deficiency  in  income  tax  and 
penalty  for  the  taxable  year  1942  in  the  amount  of 
$178.50  and  $89.25,  respectively,  over  and  above  the 
deficiency  in  tax  and  penalty  of  $2,226.05  and  $1,- 
113.03  asserted  by  the  Commissioner  in  his  notice 
of  deficiency  for  said  year. 

Wherefore,  respondent  prays  that  the  Court  re- 
determine the  deficiencies  in  income  tax  and  penalty 
herein  for  the  year  1942  to  be  the  amounts  deter- 
mined by  the  Commissioner,  viz.,  $2,226.05  and 
$1,113.03,  respectively,  plus  increased  deficiencies  in 
tax  and  penalty  in  the  amounts  of  $178.50  and 
$89.25,  respectively,  claim  for  which  is  hereby  made 


20  Catherine  O'Connor  vs. 

pursuant  to  the  provisions  of  Section  272(e)  of  the 
Internal  Eevenue  Code. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of  Internal 
Revenue 

Of  Counsel:  B.  H.  Neblett,  Division  Counsel;  T.  M. 
Mather,  Leonard  Allen  Marcussen,  Special  At- 
torneys, Bureau  of  Internal  Revenue. 

[Endorsed]  :  T.C.U.S.  Filed  November  24,  1950. 


[Title  of  Tax  Court  and  Cause.] 

REPLICATION  TO  AMENDMENT  TO 
COMMISSIONER'S  ANSWER 

Now  comes  the  petitioner,  Catherine  O'Connor, 
and  answering  the  Amendment  to  the  Answer, 
avers : 

I. 

Denies  each  and  every,  all  and  singular  the  al- 
legations of  Paragraph  7,  (a)  of  said  Amendment. 

II. 

That  leave  was  granted  to  file  only  Paragraph 
7,  (a)  in  the  above  entitled  matter,  relative  to  a 
statute  of  limitations  and  the  request  for  leave  to 
amend  as  to  other  matters  was  not  granted. 

III. 

That  your  petitioner,    Catherine    O'Connor,   re- 
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ported  on  a  cash  basis,  and  any  payments  actually 
made  for  business  licenses  and/or  taxes  in  the  year 
1942  were  properly  reported  on  a  cash  basis.  That 
the  partnership  return  was  not  questioned  by  the 
Commissioner  notwithstanding  it  was  prepared  by 
the  accountant  Bosserman  and  all  the  deductions 
properly  allowable  by  law  were  not  taken  by  said 
accountant  in  preparing  returns  for  the  taxpayer. 
That  having  accepted  said  return  as  proper  the 
Commissioner  is  estopped  to  deny  it  is  improper  or 
deductions  are  already  taken  therein,  and  the  re- 
opening of  said  issues  as  to  deductions  and  whether 
properly  taken  in  the  accounting  period  of  1942 
by  said  partnership  or  petitioner,  at  the  conclusion 
of  taking  of  testimony  in  the  above  entitled  matter, 
seriously  prejudices  your  petitioner  and  the  trial 
of  this  matter  in  the  above  entitled  matter. 

IV. 

That  your  petitioner's  returns  were  on  a  cash 
basis  for  the  year  1942,  and  renewals  of  licenses 
were  properly  taken  in  the  year  1942,  when  paid  in 
said  accounting  year.  That  the  Commissioner  has 
not  made  any  order  or  demand  for  the  changing 
of  your  petitioner's  accounting  from  a  cash  basis  to 
any  other  basis  for  the  accounting  period  of  1942 
calendar  year. 

V. 

That  it  is  unfair  and  inequitable  to  disallow  a 
cash  disbursement  in  the  year  1942  for  liquor  li- 
cense for  the  year  1943,  after  the  trial  of  the  issues 
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and  reception  of  all  evidence,  without  reducing  the 
liability  for  the  subsequent  year,  by  amendment. 

VI. 

That  if  the  Commissioner  erroneously  allowed  a 
deduction  for  liquor  licenses  for  1943  in  its  notice 
of  intention  to  assess  and  computations  for  the 
year  1942,  instead  of  1943: 

(a)  The  Commissioner's  computations  for  1942 
and  1943  are  admittedly  wrong  and  no  presumption 
of  validity  nor  correctness  attaches  to  the  computa- 
tions of  the  year  1942,  nor  for  the  year  1943,  nor  is 
a  prima  facie  case  made  from  said  assessment  or 
computations ; 

(b)  The  Commissioner's  computations  for  the 
year  1942  and  1943  being  admittedly  wrong  by  al- 
legations contained  in  the  Commissioner's  pleading 
entitled  ^^Amendment  to  Answer",  the  burden  of 
proof  shifts  to  said  Commissioner  for  each  of  said 
accounting  periods. 

Wherefore,  your  petitioner,  Catherine  O'Connor, 
prays  that  the  Conmiissioner  take  nothing  by  rea- 
son of  his  amended  pleading,  and  your  petitioner 
adopts  her  prayer  in  her  Petition,  and  for  such 
other  and  further,  or  other  or  further  relief,  de- 
crees, judgments  and/or  orders  as  shall  be  meet  in 
the  premises. 

/s/  HOWARD  B.  CRITTENDEN,  JR., 

Attorney  for  Petitioner 

Duly  Verified. 

[Endorsed] :  T.C.U.S.  Filed  December  21,  1950. 
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[Title  of  Tax  Court  and  Cause.] 

MEMORANDUM  FINDINGS  OF  FACT  AND 
OPINION 

Howard  B.  Crittenden,  Jr.,  Esq.,  for  the  peti- 
tioner. 

Leonard  A.  Marcussen,  Esq.,  for  the  respondent. 

Turner,  Judge:  The  respondent  determined  de- 
ficiencies in  income  tax  against  the  petitioner  for 
the  calendar  years  1942,  1943  and  1944  in  the  re- 
spective amounts  of  $2,226.05,  $6,837.81  and  $13,- 
034.91,  and  50  per  cent  additions  to  tax  for  such 
years  in  the  amounts  of  $1,113.03,  $3,418.91  and 
$6,517.45,  for  fraud  with  intent  to  evade  tax. 

The  questions  for  determination  are  (1)  whether 
petitioner  failed  to  report  substantial  amounts  of 
income  on  her  return  for  each  of  the  taxable  years ; 
(2)  whether  rents  assigned  to  pay  expenses  and 
principal  payments  on  a  mortgage  on  an  apartment 
house  which  had  been  purchased  by  petitioner  were 
taxable  to  her ;  (3)  whether  any  part  of  the  income 
herein  was  community  income  taxable  only  in  part 
to  petitioner;  (4)  whether  the  period  within  which 
respondent  might  assess  and  collect  any  deficiencies 
herein  has  expired  under  the  provisions  of  section 
275  of  the  Internal  Revenue  Code ;  and  (5)  whether 
any  part  of  the  deficiencies  was  due  to  fraud  with 
intent  to  evade  tax. 

Findings  of  Fact 
Some  of  the  facts  have  been  stipulated  and  are 
found  as  stipulated. 
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Petitioner  is  a  resident  of  San  Francisco,  Cali- 
fornia. She  filed  her  income  tax  returns  for  the 
years  involved  with  the  collector  of  internal  revenue 
for  the  first  district  of  California. 

On  January  1,  1942,  and  until  July  15,  1942,  peti- 
tioner and  Victor  Divers  were  equal  partners  in  the 
business  of  operating  a  tavern  and  bar  at  581  Va- 
lencia Street,  in  the  Mission  district,  in  San  Fran- 
cisco. She  had  acquired  her  one-half  interest  in  the 
business  in  1940,  for  $1,000.  She  became  sole  owner 
of  the  business  on  July  15,  1942,  when  she  pur- 
chased the  interest  of  Divers  for  $1,600,  of  which 
$400  was  from  her  savings  and  $1,200  was  money 
she  had  borrowed  from  the  Morris  Plan  Company 
of  California. 

Petitioner  had  borrowed  the  $1,200  from  the 
Morris  Plan  Company  on  April  23,  1942,  giving  her 
note,  secured  by  Thrift  Account  No.  19601,  which 
account  was  carried  in  her  former  name  of  Cath- 
erine N.  Larson.  The  balance  in  the  account  at  that 
time  was  $1,125.79.  At  December  31,  1942,  she  had 
reduced  the  balance  due  on  the  note  to  $300,  which 
amount  she  paid  in  a  lump  sum  on  February  2, 
1943. 

In  the  course  of  her  operations,  petitioner  always 
had  dice  at  the  bar  of  her  tavern,  and  many  cus- 
tomers would  shake  "double  or  nothing"  for  their 
drinks.  If  they  won,  the  drinks  were  free.  If  they 
lost,  they  paid  double.  Regardless  of  the  turn  of  the 
dice,  the  advantage  was  with  petitioner,  since  if  she 
lost  she  was  out  only  the  cost  of  the  ingredients  of 
the  drink,  not  the  amount  a  customer  would  have 


Commissioner  of  Internal  Revenue  25 

paid  for  the  drink  served.  When  petitioner  was  not 
present,  her  bartender  would  shake  the  dice  with 
the  customers.  Petitioner  would  also  roll  the  dice  at 
the  bar  with  customers  for  money.  Play  for  money 
was  largely  restricted  to  the  years  1943  and  1944. 
Little,  if  any,  such  play  occurred  in  1942. 

In  addition  to  the  bar  from  which  drinks  were 
served,  coin  machines  were  available  in  the  tavern 
for  the  diversion  of  the  petitioner's  customers.  They 
consisted  of  a  juke  box  or  record  playing  machine, 
a  pinball  machine,  and  a  claw  machine.  These  ma- 
chines did  not  belong  to  petitioner,  but  were  placed 
there  by  the  owners,  under  an  arrangement  whereby 
petitioner  was  entitled  to  fifty  per  cent^  of  the 
money  played  into  the  machines. 

The  partnership  accounts  had  been  kept  in  a 
book,  referred  to  herein  as  the  "gray"  book.  One 
column  purported  to  show  total  receipts  for  each 
day  and  a  second  column  the  total  expenditures  or 
"pay  outs"  for  the  day.  Other  coliunns,  w^hich  in- 
cluded among  the  headings  Pur.;  Miss.;  Equip- 
ment ;  Rent ;  Adv. ;  Taxes ;  and  Wages,  purportedly 
carried  a  breakdown  of  the  total  expenditures  or 
total  "pay  outs"  for  the  day.  In  the  keeping  of  that 
book,  each  partner  had  checked  on  the  other.  After 
her  purchase  of  Divers'  interest  in  the  business  on 
July  15,  1942,  petitioner  continued  making  entries 
in  the  "gray"  book  for  July  16  through  August  23, 
1942.  She  made  no  entries  in  the  "gray"  book  after 
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the  latter  date,  and  after  the  thirtieth  of  July,  there 
were  no  entries  in  the  total  expenditures  or  "pay 
outs"  column,  although  there  were  entries  in  other 
columns  showing  details  of  some  purported  ex- 
penditures made  during  the  period. 

Sometime  at  or  about  the  period  mentioned,  peti- 
tioner opened  a  new  book,  referred  to  herein  as  the 
"black"  book.  In  this  book  she  also  made  entries 
purportedly  covering  operations  for  the  period  July 
16  to  August  23,  1942.  After  the  latter  date,  the 
"black"  book  was  the  only  account  book  maintained 
by  petitioner  for  the  years  involved  herein.  As 
shown  by  the  entries  in  the  "black"  book,  the  re- 
ceipts of  the  business  for  the  period  July  16 
through  August  23,  1942,  averaged  approximately 
$17  less  per  day  than  the  receipts  shown  for  the 
same  period  in  the  "gray"  book.  In  the  "black" 
book,  the  first  column  purported  to  show  total  re- 
ceipts for  each  day  of  operations  as  shown  by  the 
cash  register.  It  did  not  show  receipts  from  other 
sources.  There  was  no  column  purporting  to  show 
total  expenditures  or  total  "pay  outs"  for  each  day. 
Entries  indicating  disbursements  were  made  in  col- 
umns under  varied  designations,  among  which  were 
Liquor;  Beer  &  Wine;  Tobacco;  Mixers;  Food; 
Loans,  Donations,  Insurance;  Personal;  Policeman, 
Garbage  and  Garage;  Light-Gas;  Supplies;  Rent; 
Wages;  Taxes;  Laundry,  Bad  Debts;  Phone,  Ad- 
vertising. There  were  no  entries  showing  the  in- 
ventory of  liquor  or  other  stock  on  hand  at  the  be- 
ginning or  end  of  any  taxable  or  accounting  period. 

During  the  years  herein  petitioner  made  entries 
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in  the  ^^black"  book  purporting  to  represent  charit- 
able contributions  to  the  Red  Cross,  the  U.S.O.,  the 
Salvation  Army,  the  church  and  the  poor.  Most  of 
these  entries  were  false,  in  that  the  contributions 
indicated  were  not  in  fact  made. 

The  juke  box  or  music  box  was  checked  regularly 
each  week  by  the  owner.  The  checking  of  the  claw 
and  pinball  machines  was  not  so  regularly  done. 
The  profits  from  the  three  machines  and  the  win- 
nings from  the  rolling  of  the  dice  at  the  bar  for 
cash  were  not  run  through  the  cash  register,  but 
were  put  in  petitioner's  purse  or  a  box  kept  at  the 
counter.  Losses  from  the  rolling  of  dice  for  cash 
were  paid  from  the  purse  or  box,  and  not  from  the 
cash  register.  No  record  was  kept  in  the  ^^black" 
book  or  otherwise  of  the  profits  from  the  coin  ma- 
chines or  of  any  winnings  from  gambling  opera- 
tions. 

The  Larson-Divers  partnership  had  a  checking 
account  with  the  Mission  Branch  of  The  Bank  of 
California  from  October  14,  1941,  to  July  16,  1942, 
when  the  account  was  closed  and  the  balance  there- 
in of  $593.45  became  the  opening  deposit  in  the 
checking  account  of  petitioner.  Petitioner's  account 
was  in  the  name  of  Catherine  N.  Larson,  and  was 
so  continued  throughout  the  years  herein.  From 
July  16,  1942,  through  December,  1944,  petitioner 
made  deposits  in  the  account  on  an  average  of  be- 
tween seven  and  eight  times  a  month.  The  deposits 
ranged  from  a  low  of  $13.60,  on  August  16,  1943, 
to  a  high  of  $952.31,  on  December  26,  1944,  the  ma- 
jority thereof  ranging  between  $100  and  $400.  For 
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the  year  1944,  the  deposits  were  made  more  fre- 
quently, on  an  average  of  nine  times  a  month,  and 
were,  on  the  average,  larger  in  amounts.  These 
deposits  were  in  part  of  money  taken  from  the  cash 
register  through  which  all  bar  sales  purportedly 
passed  and  in  part  from  receipts  of  which  no  record 
was  made. 

From  April  23,  1942,  to  August  22,  1942,  peti- 
tioner also  had  a  checking  account  with  the  Ameri- 
can Trust  Company.  This  account  was  opened  on 
April  23,  1942,  with  a  deposit  of  $1,404,  which  in- 
cluded the  $1,200  petitioner  had  borrowed  that  day 
from  the  Morris  Plan  Company.  The  account  was 
built  up  to  $2,197.40,  at  July  2,  1942.  A  check  for 
$1,550  cleared  through  the  account  on  July  17,  1942, 
one  da}^  after  petitioner  had  acquired  Divers'  inter- 
est in  the  tavern  business.  When  the  account  was 
closed  on  August  22,  1942,  the  balance  was  $58.12. 

At  the  time  petitioner's  $1,200  note  to  the  Morris 
Plan  Company  was  paid  in  full,  on  February  2, 
1943,  the  balance  in  Thrift  Account  No.  19601, 
which  had  been  pledged  as  security,  was  $1,148.23. 
On  April  15,  1943,  $750  was  withdrawn  for  the  pur- 
chase of  a  bond,  leaving  a  balance  of  $398.23  in  the 
account.  This  amount  was  withdrawn  on  May  18 
and  applied  with  a  check  for  $351.77,  drawn  on  the 
account  at  the  Bank  of  California,  to  make  $750, 
for  the  purchase  of  a  war  bond.  Account  No.  19601 
was  reopened  on  June  22,  1943,  with  a  payment  into 
the  account  of  $2,600;  $1,465  was  added  on  August 
18,  1943;  $200  on  August  25,  1943;  $1,000  on  Sep- 
tember 23,  1943;  and  $228.95  on  October  8,  1943. 


Commissioner  of  Internal  Revenue  2i) 

On  the  latter  date,  October  8,  1943,  $4,750  was  with- 
drawn, leaving  a  balance  in  the  account  of  $743.95. 
Payments  into  the  account  of  $725  on  November  9, 
1943,  $1,600  on  September  28,  1944,  and  $362.50  on 
October  25,  1944,  plus  credits  for  interest,  brought 
the  balance  in  the  account  at  December  31,  1944,  to 
$3,467.01.  Neither  the  "black"  book  nor  any  other 
record  made  or  maintained  by  petitioner  reflects  the 
above  payments  into  the  thrift  account  or  the  source 
of  the  funds  so  paid  in.  Except  for  a  withdrawal  of 
$38  on  January  6,  1942,  and  the  withdrawals  here- 
tofore described,  no  withdrawals  were  made  from 
the  account  during  1942,  1943,  or  1944.  For  the 
period  herein,  interest  was  credited  to  the  account 
as  follows: 

To  July  1,  1942:  $11.08. 

To  January  1,  1943:  $11.36. 

To  January  1,  1944:  $20.67. 

To  July  1,  1944:  $14.89. 

To  January  1,  1945:  $24.24. 
The  premises  at  581  Valencia  Street,  in  which 
petitioner's  business  was  operated  during  the  years 
herein,  were  leased  premises.  Above  the  bar  were 
some  rooms  or  apartments,  which  were  also  cov- 
ered by  the  lease,  the  entrance  thereto  being  at  579 
Valencia  Street.  For  a  substantial  part  of  the  said 
years  one  of  these  apartments  was  occupied  by 
petitioner.  The  others  were  rented  to  tenants.  For 
the  period  from  January  1  through  July  of  1942, 
the  rent  collected  by  the  partnership  on  the  said 
apartments  was  $426.  From  August  1  until  the  end 
of  the  year,  only  one   apartment  was  rented,   on 
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which  petitioner  collected  rent  for  August  through 
December  amounting  to  $90.  For  1943,  she  col- 
lected $616  as  rent  on  the  apartments,  and  for 
1944,  $1,228.  None  of  the  amounts  so  received  as 
rent  for  the  said  apartments  was  entered  or  shown 
by  the  partnership  or  petitioner  in  either  the 
^^gray"  book  or  the  "black"  book.  To  some  extent, 
at  least,  expenses  for  water,  lights  and  gas  incurred 
in  connection  with  the  renting  of  the  apartments 
were  included  among  the  disbursements  listed  by 
the  partnership,  and  by  petitioner  in  the  said  books. 
The  same  was  true  of  that  part  of  the  rent  paid 
under  the  lease  which  was  allocable  to  the  apart- 
ments. 

On  August  21  of  1943,  petitioner  contracted  to 
buy  an  apartment  house  at  2710  Baker  Street,  in 
San  Francisco,  for  $17,000,  of  which  $7,000  was  to 
be  paid  in  cash.  The  remaining  $10,000  was  covered 
by  a  deed  of  trust  which  had  been  placed  on  the 
property  by  Herbert  Rosenbaum,  its  owner.  Before 
leaving  for  duty  overseas,  Rosenbaum  had  engaged 
Maurice  Hyman,  who  was  petitioner's  attorney,  to 
represent  him  in  all  matters,  including  the  sale  of 
the  apartment  house.  Under  the  arrangement,  Hy- 
man became  the  owner  of  a  one-third  interest  in 
the  property.  Thereafter  he  negotiated  the  contract 
of  sale  with  petitioner  and,  by  its  terms,  was  to 
collect  the  rents,  pay  the  expenses  and  apply  the 
balance  to  the  payment  of  interest  and  principal 
until  the  $10,000  covered  under  the  deed  of  trust 
had  been  paid.  In  October,  presumably  on  October 
8,  petitioner  made   a  payment   of  $7,000  in   cash 
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under  the  contract  and  on  or  about  October  15,  title 
to  the  property  was  conveyed  to  her,  subject  to  the 
outstanding  trust.  Petitioner  had  already  paid  $500 
in  August,  and  upon  conveyance  of  title  was  also 
given  credit  for  $101.55,  being  half  of  the  October 
rents  which  had  been  collected  from  tenants.  The 
$7,500  in  cash  so  paid,  plus  the  $101.55  of  October 
rent,  was  applied  first  in  satisfaction  of  the  $7,000 
cash  payment  required  under  the  contract,  the  title 
expenses  and  insurance  and  then  to  the  $10,000  due 
under  the  trust,  leaving  $9,723.37  as  the  balance  of 
the  $17,000  purchase  price  due  and  owing  at  Octo- 
ber 15,  1943. 

The  $500  payment  made  under  the  contract  in 
August  of  1943  was  made  by  check  on  the  Bank  of 
California  and  was  entered  in  the  "black"  book, 
under  the  column  headed  Personal.  There  was  no 
check  for  or  entry  in  the  "black"  book  to  show  the 
cash  payment  of  $7,000  on  October  8,  or  any  other 
date.  It  does  appear  that  $4,750  was  withdrawn  on 
October  8,  1943,  from  Thrift  Account  No.  19601 
with  the  Morris  Plan  Company. 

For  the  months  of  November  and  December, 
1943,  the  rent  collected  from  tenants  of  the  Baker 
Street  apartments  and  applied  by  Hyman  pursuant 
to  the  contract  amounted  to  $207.50  a  month.  For 
the  year  1944,  the  rent  collected  was  $1,775.  There 
were  no  entries  in  the  "black"  book  or  any  other 
record  kept  by  petitioner  showing  the  amounts  col- 
lected as  rent  on  the  said  apartments. 

In  addition  to  the  rents  received  by  Hyman  from 
tenants  and  applied  on  the  balance  due  and  owing 
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under  the  trust,  petitioner  made  payments  as  fol- 
lows : 

November  2,  1943:   $1,500.47. 

December  16,  1943:  $1,000.00. 

January  1,  1944:   $1,000.00. 

January  15,  1944:  $500.00. 

January  26,  1944:  $750.00. 

February  5,  1944:   $1,000.00. 

March  24,  1944:   $1,500.00. 

July  6,  1944:   $1,000.00. 

July  20,  1944:  $798.40. 
The  trust  was  satisfied  in  full  by  petitioner's 
payment  of  $798.40  on  July  20,  1944,  although 
Hyman  apparently  continued  collecting  the  rents 
through  October.  After  satisfaction  of  the  trust, 
however,  the  balance  of  the  rents  remaining  after 
payment  of  expenses  was  paid  over  to  petitioner. 

There  is  no  record  either  in  the  "black"  book  or 
in  the  checking  account  of  the  above  November  2, 
1943  payment  of  $1,500.47.  Some  substantial  por- 
tion, if  not  all,  of  the  said  amount  was  paid  in 
currency  which  was  neither  entered  in  the  "black" 
book  nor  deposited  in  the  bank.  The  above  pay- 
ments under  dates  of  December  16,  1943,  January 
1,  1944,  January  15,  1944,  January  26,  1944,  March 
24,  1944,  and  July  20,  1944,  were  all  made  by  check 
and  were  entered  in  the  "black"  book,  in  the  column 
headed  Personal.  The  July  6,  1944  payment  of 
$1,000  is  shown  in  the  "black"  book  in  two  $500 
payments;  one  of  these  $500  payments  was  made 
by  check. 

On   January   1,   1942,   petitioner  had   no   assets 
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other  that  her  one-half  interest  in  the  tavern,  an 
automobile  on  which  a  balance  was  still  due,  $863.79 
in  Thrift  Account  No.  19601  with  the  Morris  Plan 
Company,  and  her  personal  effects.  At  no  time  dur- 
ing the  years  herein  did  she  receive  any  money  or 
property  by  gift,  devise,  or  bequest,  except  $13  from 
the  estate  of  a  deceased  uncle. 

In  March  of  1942,  petitioner  married  William  B. 
Jost.  They  lived  together  until  sometime  in  June 
of  1943.  On  June  22,  1943,  petitioner  filed  suit  for 
divorce,  and  on  July  22,  following,  was  granted  an 
interlocutory  decree.  A  final  decree  was  entered  on 
October  30,  1944.  Except  for  a  short  period  imme- 
diately following  their  marriage,  they  lived  in  one 
of  the  apartments  over  the  tavern.  At  times  after 
the  suit  for  divorce  was  filed  and  prior  to  July  8, 
1943,  Jost  insisted  that  petitioner  allow  him  to  sleep 
at  the  apartment  and,  against  her  wishes,  he  did 
at  times  sleep  in  the  living  room.  After  July  8,  he 
at  all  times  lived  elsewhere. 

At  the  time  of  petitioner's  marriage  to  Jost,  he 
was  employed  as  a  driver  for  Dacus  Oil  Company, 
and  continued  in  that  employment  until  August  or 
September.  During  that  period  he  would  assist  peti- 
tioner at  the  tavern  in  his  spare  time.  After  leav- 
ing the  oil  company,  he  was  imemployed  until  June 
of  1943,  when  he  went  to  work  for  Young's  Patrol. 
In  the  interim,  his  only  work  was  that  of  helping 
petitioner  in  the  tavern.  During  that  period,  peti- 
tioner provided  him  with  clothes,  food,  lodging  and 
spending  money.  While  living  with  petitioner,  as 
above  stated,  Jost  never  received  any  of  the  profits 
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of  the  business,  as  such,  or  claimed  any  interest 
therein  as  his  own.  He  never  assumed  or  had  con- 
trol or  management  of  the  tavern  nor  of  the  income 
or  profits  therefrom.  There  was  a  mutual  under- 
standing or  agreement  between  petitioner  and  Jost 
that  the  tavern  business  in  its  entirety  was  her 
separate  property  and  that  the  income  therefrom 
was  her  separate  income. 

In  her  verified  complaint  in  the  divorce  proceed- 
ing, petitioner  alleged  that  there  was  no  community 
property.  Jost  did  not  enter  his  appearance  or  file 
an  answer,  and  in  the  interlocutory  decree,  peti- 
tioner's complaint  was  taken  as  confessed,  by  reason 
of  Jost's  default.  At  a  later  date,  Jost  filed  a  motion 
to  vacate  the  interlocutory  decree  and  for  leave  to 
file  a  proposed  answer  making  a  community  prop- 
erty claim  against  petitioner  and  in  her  property. 
The  motion  was  denied  and  Jost  took  no  further 
action  and  made  no  further  claim. 

On  March  15,  1943,  petitioner  filed  a  partnership 
return  of  income  for  "Catherine  Larson  and  Victor 
Divers"  for  the  period  "beginning  Jan.  1942  and 
ending  July  1942."  Partnership  net  income  was  re- 
ported in  the  amount  of  $4,232.10,  of  which  fifty 
per  cent,  or  $2,116.05,  was  shown  as  petitioner's 
share. 

For  the  year  1942,  petitioner  and  Jost  filed  a 
joint  income  tax  return  on  March  15,  1943.  Re- 
ported therein  were  the  wages  of  Jost  from  Dacus 
Oil  Company  in  the  amoimt  of  $1,380,  and  $2,116.05, 
representing  petitioner's  share  of  the  Larson-Divers 
partnership  net  income.  For  that  part  of  1942  after 
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petitioner  acquired  full  ownership  of  the  tavern 
business,  she  reported  a  net  loss  of  $2,556.26.  Net 
income  was  shown  as  $777.29,  which,  after  applica- 
tion of  personal  exemptions  of  petitioner  and  Jost, 
left  no  amount  as  being  taxable. 

For  1943,  petitioner  and  Jost  filed  separate  in- 
come tax  returns.  On  his  return,  Jost  reported 
$1,105.89  as  his  gross  income,  being  his  wages  from 
"Young  Patrol  Service."  He  stated  on  the  return 
that  he  and  petitioner  had  separated  July  6,  1943. 
On  the  line  provided  to  show  credit  of  income  tax 
paid  for  1942,  he  noted,  "Wife  will  take  all  credit." 

On  her  return  for  1943,  filed  on  March  15,  1944, 
petitioner  reported  $30,782.68  as  the  total  received 
from  the  tavern.  She  reported  no  other  income.  Net 
profit  from  the  business  was  shown  as  $8,289.28, 
and  after  deducting  $255  as  contributions  and  $155 
for  taxes,  net  income  was  shown  as  $7,879.28.  She 
claimed  credit  for  her  sister  as  a  dependent.  The 
tax  reported  was  $1,707.75. 

On  her  return  for  1944,  filed  March  13,  1945,  peti- 
tioner reported  total  receipts  from  her  business  as 
$31,352.48,  and  the  net  profit  therefrom  as  $5,- 
589.08.  The  only  other  income  reported  was  $2,484, 
as  rent  from  "Frame  Apartments,"  and  after  claim- 
ing $480  for  depreciation,  $1,362.27  for  repairs  and 
$638.83  as  "other  expenses,"  net  return  from  the 
apartment  was  shown  as  $2.90.  After  expenses  of  the 
business,  $586.50  was  deducted  under  the  heading 
"Charities."  A  standard  deduction  of  $500  was 
claimed,  leaving  reported  net  income  at  $5,591.98, 
on  which  the  income  tax  was  shown  as  $1,131.67. 
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For  none  of  the  years  did  petitioner  report  open- 
ing or  closing  inventories  or  the  cost  of  goods  sold. 
Instead,  purchases  of  liquor,  beer,  wine  and  sup- 
plies during  each  of  the  years  were  deducted  from 
reported  total  receipts,  in  arriving  at  reported  net 
profits,  without  regard  to  goods  on  hand  at  the 
beginning  and  end  of  the  year. 

The  Larson-Divers  return  of  income  and  the 
petitioner's  income  tax  returns  for  1942,  1943  and 
1944  were  prepared  for  her  by  a  public  accountant 
who  had  written  a  letter  soliciting  the  business. 
Each  year,  a  week  or  two  prior  to  the  final  date  for 
filing  her  income  tax  return  for  the  preceding  year, 
petitioner  supplied  the  accountant  with  the  "black" 
book.'  He  was  not  employed  to  make  and  did  not 
make  an  audit  for  petitioner.  In  the  course  of  pre- 
paring the  1944  return,  he  noticed  or  heard  some- 
thing which  caused  him  to  inquire  whether  peti- 
tioner was  receiving  rental  income.  Just  how  the 
rents  and  the  charges  thereto  as  reported  were 
arrived  at  or  determined,  is  not  shown.  The  same 
accountant  also  prepared  the  Larson-Divers  part- 
nership return  for  the  period  beginning  January 
1942  and  ending  in  July,  1942.  In  the  preparation 
of  this  return,  he  had  the  "gray"  book  available. 

Petitioner  did  not  advise  the  accountant  of  the 
income  received  by  her  from  the  coin  machines,  the 


'  The  testimony  of  petitioner  and  the  accountant 
was  contradictory  as  to  whether  or  not  petitioner 
had  also  supplied  him  with  her  bank  statements, 
check  stubs  and  canceled  checks.  Her  testimony  was 
that  she  did  and  his  testimony  was  that  she  did  not. 
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shaking  of  dice,  or  any  other  gambling  activities, 
none  of  which  had  been  entered  by  her  in  the  "black" 
book.  Neither  did  she  inform  him  as  to  the  false  en- 
tries on  the  said  book  indicating  that  she  had  made 
contributions  to  the  Red  Cross,  U.S.O.,  and  the  like, 
in  the  amounts  stated.  The  "gray"  book  and  the 
"black"  book  and  other  records  kept  by  petitioner, 
whether  shown  by  her  to  the  public  accountant  or 
not,  were  wholly  inadequate  for  reflecting  her  in- 
come for  the  years  herein. 

Respondent,  in  his  determination  of  deficiency  for 
1942,  determined  $6,320.77  as  petitioner's  net  profit 
from  business,  as  against  a  reported  net  loss  of 
$2,566.26,  making  a  total  increase  in  the  business 
net  income  over  that  reported  by  petitioner  of 
$8,887.03.  He  made  no  change  in  the  $2,116.05  re- 
ported by  her  as  her  distributive  share  of  profits 
from  the  Larson-Divers  partnership.  He  also  in- 
creased net  income  by  $303,  representing  rental  in- 
come, interest  of  $22.44,  and  $54.50  representing  an 
overstatement  of  personal  deductions. 

In  his  determination  for  1943,  the  respondent  in- 
creased petitioner's  net  income  over  the  amount  re- 
ported by  her  by  $14,280.27,  representing  the  total 
of  $791.28.^  "income  increased  per  audit  of  rec- 
ords": $17,030.71  of  other  receipts  not  reported; 
$324.66,  omitted  rent  income;  and  $20.67,  omitted 
interest  income,  less  increased  business  expenses  of 
$3,887.05.  The  respondent  also  disallowed  the  de- 


"  This  amount  represented  an  understatement  of 
sales  per  the  "black"  book. 
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pendency  credit  claimed  by  petitioner  for  her  sister. 

In  his  determination  for  1944,  respondent  in- 
creased petitioner's  reported  net  income  by  $28,- 
301.10,  representing  unreported  receipts  of  $22,- 
596.49;  unreported  interest,  $39.13;  rent  under- 
stated, $519;  repairs  overstated,  $218.03;  reduction 
in  apartment  house  operating  expenses,  by  reason 
of  personal  occupancy  of  one  apartment,  $510.23; 
adjustment  to  show  cost  of  goods  sold,  rents,  re- 
pairs, and  other  expenses,  as  against  rents,  repairs 
and  other  expenses  and  purchases  made  during  the 
year  as  reported,  $3,936.32;  and  decrease  in  con- 
tributions claimed,  of  $481.  Deductions  were  al- 
lowed in  an  increased  amount  of  $2,821.42.  This 
amount  was  made  up  of  an  increase  in  salaries  and 
wages  of  $1,171.90;  increase  in  taxes  on  business, 
$26.50 ;  loss  from  theft,  $100 ;  interest  on  apartment 
house  obligation,  $20.37;  taxes  paid  on  apartment 
house,  $63.69;  state  income  tax,  $44.96;  increase  in 
other  expenses,  $289;  and  other  losses  and  bad 
debts,  $505. 

The  deficiencies  for  the  three  years  were  due  in 
part  to  the  respondent's  use  of  opening  and  closing 
inventories  and  the  resulting  determination  of  cost 
of  goods  sold. 

Petitioner  was  tried  and  convicted  in  the  United 
States  District  Court  for  the  Northern  District  of 
California  for  willfully  attempting  to  defeat  and 
evade  the  tax  imposed  upon  her,  under  the  In- 
ternal Revenue  Code,  for  the  year  1942.  At  the 
same  time,  she  was  tried  on  a  similar  charge  for 
the  years  1943  and  1944,  but  as  to  those  years,  the 
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members  of  the  jury  were  unable  to  agree  upon 
a  verdict. 

Petitioner's  income  tax  return  for  each  of  the 
years  1942,  1943  and  1944  was  false  or  fraudulent 
with  intent  to  evade  tax  and  a  part  of  the  de- 
ficiency for  each  such  year  was  due  to  fraud  with 
intent  to  evade  tax. 

Opinion 

In  section  54  of  the  Internal  Revenue  Code,  it  is 
provided  that  "Every  person  liable  to  any  tax  im- 
posed by  this  chapter  *  *  *  shall  keep  such  records, 
render  under  oath  such  statements,  make  such  re- 
turns, and  comply  mth  such  rules  and  regulations, 
as  the  Commissioner,  with  the  approval  of  the 
Secretary,  may  from  time  to  time  prescribe."  Under 
the  regulations  promulgated,  section  29.54-1  of 
Regulations  111,  it  is  required  that  "Every  person 
subject  to  the  tax  *  *  *  shall,  for  the  purpose  of 
enabling  the  Commissioner  to  determine  the  correct 
amount  of  income  subject  to  the  tax,  keep  such  per- 
manent books  of  account  or  records,  including  in- 
ventories, as  are  sufficient  to  establish  the  amount 
of  the  gross  income  and  the  deductions,  credits,  and 
other  matters  required  to  be  shown  in  any  return 
under  chapter  1." 

In  the  instant  case,  the  petitioner  has  admitted 
that  in  each  of  the  taxable  years  she  had  substantial 
amounts  of  income  which  were  not  entered  in  the 
"black"  book  or  any  other  record  kept  by  her  and 
which  she  did  not  report  on  her  income  tax  returns. 
She  also  admits  that  various  entries  in  the  "black" 
book  and  on  her  returns  indicating  contributions 
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to  the  Red  Cross,  the  U.S.O.,  and  the  Salvation 
Army  were  false  and  that  such  contributions  were 
not  in  fact  made.  Sources  of  unreported  income, 
according  to  petitioner,  included  coin  machines  in 
the  tavern,  the  rolling  of  dice  with  customers  and 
with  her  business  competitors  on  Valencia  Street, 
and  various  other  gambling  activities  away  from 
her  place  of  business. 

It  is  argued  by  her  counsel  that  all  of  her  re- 
ceipts, both  at  the  bar  and  from  other  sources, 
were  regularly  deposited  in  her  bank  account  and 
that  the  "black"  book,  her  bank  statements  and  can- 
celed checks  constituted  a  complete  record  of  all 
of  her  income  and  that  upon  examination  of  those 
records  her  correct  net  income  could  be  determined. 
The  difficulty  with  that  argiunent  is  that  the  evi- 
dence is  to  the  contrary.  According  to  petitioner's 
own  testimony,  various  amounts  of  her  unreported 
income  were  received  in  cash  and  paid  out  in  cash, 
and  did  not  appear  in  the  "black"  book  or  pass 
through  her  bank  account.  The  bank  statements 
show  that  during  the  years  in  question  petitioner 
made  deposits  in  her  checking  account  in  the  Bank 
of  California  on  an  average  of  seven  to  eight  times 
a  month,  and  in  1944,  on  an  average  of  nine  times 
per  month.  To  what  extent  the  money  deposited  was 
from  receipts  which  had  passed  through  the  cash 
register  and  to  what  extent  from  unrecorded  and 
imreported  income,  we  do  not  know.  In  any  event, 
the  deposits  did  not  include  all  of  her  receipts,  and 
we  have  no  way  of  knowing  the  amount  by  which 
her  actual  receipts  exceeded  those  deposits.  With 
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respect  to  disbursements,  we  have  a  similar  situa- 
tion. Disbursements  were  made  both  in  cash  and 
by  check.  Some  were  recorded  in  the  "black''  book 
and  some  were  not.  Where  the  unrecorded  disburse- 
ments were  by  check,  it  is  possible,  in  some  in- 
stances, to  draw  a  conchision  as  to  whether  they 
were  for  business  or  for  personal  reasons.  In  other 
instances,  it  is  not.  The  extent  of  the  unrecorded 
disbursements  which  were  made  by  cash  is  not 
shown,  and,  by  the  same  token,  we  do  not  know  the 
amount  of  the  unrecorded  cash  disbursements  which 
were  made  for  business  purposes  or  the  amount  so 
made  for  petitioner's  personal  pleasure  and  benefit. 
It  is  well  settled  that  where  a  taxpayer  has  failed 
to  keep  books  or  records  as  required  by  section  54, 
supra,  and  the  regulations  promulgated  thereunder, 
and  from  which  his  or  her  correct  income  can  be 
ascertained,  the  Commissioner  has  the  right  to  look 
elsewhere  for  evidence.  Burka  vs.  Commissioner, 
179  F.2d  483;  Kenney  vs.  Commissioner,  111  F.2d 
374;  Bishoff  vs.  Commissioner,  27  F.2d  91;  and 
Frank  M.  Wiseley,  13  T.C.  253.  See  also,  Dawley 
vs.  United  States,  186  F.2d  978;  Bell  vs.  United 
States,  185  F.2d  302.  The  respondent  not  being  able 
to  ascertain  the  correct  income  of  the  petitioner 
for  the  years  herein  from  petitioner's  books  and 
records,  was  obliged  to  search  out  the  needed  in- 
formation and  data  wherever  they  might  be  found, 
and  in  the  course  of  investigations,  extending  over 
a  period  of  months,  his  agents  examined  and 
checked  the  "gray"  book,  the  "black"  book,  peti- 
tioner's bank  statements,  canceled  checks  and  check 
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stubs,  and  any  and  all  records  produced  by  peti- 
tioner. They  interviewed  persons  and  firms  with 
which  she  had  done  business  and  individuals  with 
whom  she  said  she  had  gambled.  They  had  a  series 
of  interviews  with  petitioner  and  her  attorney  Hy- 
man  and  sought  to  have  her  check  and  verify  such 
data  and  figures  as  to  her  operations  as  they  had 
been  able  to  obtain,  and  much  of  the  data  and 
figures  so  assembled  were  corroborated  or  admitted 
by  her  and  Hyman  in  the  course  of  the  interviews 
and  they  initialed  or  made  notations  on  certain 
schedules  to  that  effect.  On  the  basis  of  information 
so  obtained,  the  respondent  determined  the  de- 
ficiencies herein,  which  deficiencies  are  prima  facie 
correct,  and  the  burden  of  proving  that  her  correct 
net  income  was  other  than  that  on  which  the  de- 
ficiencies were  computed  is  on  the  petitioner.  See 
Kenney  vs.  Commissioner,  supra,  and  the  other 
cases  above  cited. 

Except  for  a  few  specific  items,  dealt  with  here- 
after, and  aside  from  the  previously  discussed  claim 
that  all  of  her  receipts  were  deposited  in  her  bank 
account,  petitioner's  contentions  generally  are  that 
the  respondent's  determination  of  her  business  re- 
ceipts was  arbitrary  and  that  the  figures  used  in 
constructing  her  business  income  are  fictitious  and 
have  no  relation  to  fact.  Not  only,  however,  has 
petitioner  failed  to  show  by  records  or  otherwise 
the  correct  amount  of  her  gross  income  or  of  her 
net  income  for  the  years  herein,  but,  when  we  take 
into  account  the  admissions  made  in  the  course  of 
her  testimony  as  to  her  unrecorded  and  unreported 
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income,  we  are  not  even  able  to  determine  what  the 
amount  is  which  she  now  claims  as  having  been  her 
correct  income  for  those  years. 

One  item  to  which  specific  argimient  has  been 
directed  is  that  of  the  unreported  rents  paid  to 
Hyman  by  the  tenants  of  the  Baker  Street  apart- 
ments and  by  him  applied  first  to  the  cost  of  opera- 
tion and  then  to  the  principal  of  the  $10,000  trust. 
The  argument,  in  effect,  is  that  since  she  did  not 
assume  the  trust  lien,  and  during  the  interval  from 
the  date  of  purchase  until  the  trust  was  satisfied 
on  July  20,  1944,  by  her  final  payment  of  $798.40, 
the  rents  were  received  not  by  her  but  by  Hyman 
and  by  him  applied  as  indicated,  the  rents  so  col- 
lected and  applied  were  not  her  income.  In  support 
of  this  contention,  she  cites  and  relies  on  Hilpert 
vs.  Commissioner,  151  F.2d  929,  reversing  4  T.C. 
473.  The  Hilpert  case,  as  there  decided,  is  not  this 
case.  The  United  States  Court  of  Appeals  for  the 
Fifth  Circuit  held  that  the  taxpayer  had  only  a 
right  of  redemption,  and  was  not  the  owner  of  the 
property  in  question.  Here,  the  petitioner  was  the 
owner  of  the  property  by  purchase  and  Hyman  re- 
ceived the  rents  and  applied  them  for  her  benefit. 
In  short,  she  was  enriched  thereby,  the  rents  having 
been  applied  in  freeing  the  property  from  the 
charge  against  it  to  her  financial  benefit  and  gain. 
See  and  compare  Ward  vs.  Commissioner,  58  F.2d 
757,  affirming  22  B.T.A.  352.  The  respondent  in  his 
determination  has  made  allowance  for  expenses  or 
other  items  chargeable  against  the  rents  received, 
and  the  petitioner  has  not  shown  error  therein. 
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Although  vague  and  indefinite  as  to  amount  and 
other  essential  details,  counsel  for  the  petitioner 
makes  some  argument  to  the  effect  that  she  should 
be  allowed  some  added  deductions  to  cover  the  cost 
of  entertainment.  While  on  her  returns  petitioner 
claimed  no  deductions  specifically  designated  as 
covering  entertainment  expenses,  there  were  one  or 
more  items  on  each  return  which  might  have  in- 
cluded such  expenses,  and  the  respondent,  in  his 
determination  of  the  deficiencies  herein,  made  no 
disallowance  with  respect  thereto.  Furthermore,  we 
have  no  such  issue  before  us.  The  petition  contains 
no  allegation  of  error  with  respect  to  the  allowance 
or  disallowance  of  entertainment  expenses.  In  pass- 
ing, however,  it  may  be  noted  that  Jost,  in  his  testi- 
mony at  the  second  criminal  trial,  stated  that  there 
was  not  much  entertainment,  except  at  the  bar.  We 
have  no  reason  to  believe  the  situation  was  sub- 
stantially different  after  Jost  left,  and,  so  far  as 
appears,  the  cost  of  entertainment  at  the  bar,  such 
as  free  food  and  free  drinks,  was  fully  covered  in 
respondent's  determination  of  the  cost  of  supplies 
and  the  cost  of  liquor  sold. 

Counsel  for  petitioner  has  directed  a  major  por- 
tion of  his  argument  to  the  claim  that  during  a 
substantial  part  of  the  years  herein  the  income 
from  the  tavern  was  community  income  and  only 
one-half  thereof  is  to  be  taken  into  account  in  de- 
termining petitioner's  income  tax  liability  for  the 
years  before  us.  In  making  this  argmnent,  he  is 
not  altogether  clear  as  to  whether  in  his  view  the 
community  period  contended  for  terminated  v/ith 
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the  date  of  petitioner's  separation  from  Jost,  the 
date  of  the  interlocutory  decree  of  divorce,  or  the 
date  of  the  final  decree.  If  our  understanding  of  the 
law  applicable  to  the  facts  herein  is  correct,  how- 
ever, the  period  for  which  the  claim  is  made  is  of 
no  consequence,  since  in  our  opinion  the  income 
from  the  tavern  was  not  community  income,  but 
was  the  separate  income  of  petitioner.  Furthermore, 
as  to  1942,  petitioner  and  Jost  filed  a  joint  return 
and,  under  section  51  (b)  of  the  Internal  Revenue 
Code,*  liability  for  any  deficiency  in  the  tax  re- 
ported is  joint  and  several.  Whatever  controlling 
effect  Cole  vs.  Commissioner,  81  F.2d  485,  cited  and 
relied  on  by  petitioner,  may  have  had  as  to  the 
question  of  joint  and  several  liability  in  such  a  case, 
it  came  to  an  end  with  the  Revenue  Act  of  1938, 
when  section  51  (b)  was  enacted.  Also,  it  is  well 
settled  that  once  the  election  to  file  a  joint  return 
is  exercised  by  a  husband  and  wife,  the  election  is 
final  and  may  not  thereafter  be  changed.  See  Lamb 
vs.  Smith,  183  F.2d  938,  943,  and  the  cases  there 
cited. 


*  Sec.  51.   Individual  Returns. 

(b)  Husband  and  Wife. — In  the  case  of  a  husband 
and  wife  living  together  the  income  of  each  (even 
though  one  has  no  gross  income)  may  be  included 
in  a  single  return  made  by  them  jointly,  in  which 
case  the  tax  shall  be  computed  on  the  aggregate 
income,  and  the  liability  with  respect  to  the  tax 
shall  be  joint  and  several.  No  joint  return  may  ho 
made  if  either  the  husband  or  wife  is  a  nonresident 
alien. 
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Under  section  158  of  the  Civil  Code  of  Califor- 
nia,^ either  the  husband  or  the  wife  may  enter  into 
any  engagement  or  transaction  with  the  other  re- 
specting property,  which  either  might  if  unmar- 
ried. And,  it  has  been  held  that  an  agreement  be- 
tween a  husband  and  wife,  by  which  the  husband 
relinquishes  all  claims  to  the  earnings  of  the  wife, 
is  one  which  relates  to  the  acquisition  of  property 
by  the  wife  and  is  an  engagement  or  transaction 
respecting  property  within  the  meaning  of  section 
158  of  the  California  Code,  supra.  Wren  vs.  Wren, 
100  Cal.  276,  34  Pac.  775.  Furthermore,  in  estab- 
lishing the  existence  of  such  an  agreement,  "resort 
may  be  had  to  circumstantial  evidence.  The  conduct 
and  actions  of  the  husband  with  respect  to  such 
earnings,  indicating  that  he  did  not  regard  them 
as  community  property,  or  that  he  had  relinquished 
to  her  the  right  to  dispose  of  her  receipts  from 
that  source,  would  be  competent  evidence  and  ad- 
missible to  prove  the  agreement."  Kaltschmidt  vs. 
Weber,  145  Cal.  596,  79  Pac.  272.  See  also,  Perkins 
vs.  Sunset  Telephone  &  Telegraph  Co.,  103  Pac. 
190 ;  Larson  vs.  Larson,  15  Cal.  App.  531,  115  Pac. 
340;  Smith  vs.  Smith,  47  Cal.  App.  650,  191  Pac. 


^  5158.  Husband  and  wife  may  make  contracts. 
Either  husband  or  wife  may  enter  into  any  engage- 
ment or  transaction  with  the  other,  or  with  any 
other  person,  respecting  property,  which  either 
might  if  unmarried;  subject,  in  transactions  be- 
tween themselves,  to  the  general  rules  which  control 
the  actions  of  persons  occupying  the  confidential 
relations  with  each  other,  as  defined  bv  the  title  on 
trusts.  [Enacted  1872.] 
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60;    and   Pacific    Mutual    Life    Insurance    Co.    vs. 
Cleverson,  108  Pac.  (2d)  405. 

On  the  evidence,  we  are  convinced  that  there  was 
a  mutual  understanding  and  agreement  between 
petitioner  and  Jost  that  the  tavern  business  was 
petitioner's  separate  property  and  that  petitioner's 
earnings,  whether  in  the  operation  of  the  tavern  or 
otherwise,  were  her  separate  income.  Although  im- 
der  sections  172  and  172  (a)  of  the  Civil  Code  of 
California  the  husband  has  the  management  and 
control  of  the  community  property,  the  contrary 
was  true  in  the  instant  case.  At  no  time  did  Jost 
assume  or  have  control  or  management  of  the  tavern 
business  or  of  the  income  therefrom.  At  such 
times  as  he  assisted  petitioner  in  the  operation  he 
accounted  to  her  for  the  things  done  and  the 
moneys  taken  in.  The  bank  account  continued  in 
petitioner's  former  name,  Catherine  IST.  Larson,  and 
Jost  never  at  any  time  had  any  right  or  authority 
to  draw  checks  thereon.  Betw^een  petitioner  and 
Jost,  the  business  and  its  proceeds  were  always 
treated  and  handled  as  belonging  to  petitioner.  The 
interest  of  Divers  in  the  tavern  was  purchased  by 
petitioner  with  her  own  money  and  on  her  own 
credit.  There  was  some  vague  or  suggestive  testi- 
mony that  Jost's  wages  for  the  short  period  after 
the  marriage  during  which  he  continued  in  the  em- 
ployment of  Dacus  Oil  Company  was  commingled 
with  petitioner's  assets,  to  the  end  that  the  business 
and  its  assets  were  thereafter  community  property. 
Not  only  was  this  testimony  imconvincing,  but  the 
entire  course  of  conduct  of  the  parties  refutes  such 
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a  conclusion.  There  was  no  such  commingling  of 
Jost's  funds  as  to  affect  the  rights  of  petitioner  in 
the  tavern  business  or  its  profits.  And  finally,  when 
the  divorce  was  obtained,  Jost  defaulted  and  did  not 
contest  petitioner's  allegations  that  there  was  no 
community  property.  It  is  true  that  after  the  inter- 
locutory decree  was  entered  on  the  basis  of  such 
default,  Jost  did  file  a  motion  to  reopen  the  matter 
and  for  leave  to  file  an  answer  making  a  commun- 
ity property  claim,  but,  according  to  petitioner's 
testimony,  this  was  after  she  had  refused  his  im- 
portunities that  she  take  him  back  as  her  husband 
and  he  was  then  using  threats  to  the  effect  that,  if 
she  did  not,  he  would  take  her  business  away  from 
her.  Furthermore,  the  trial  court  denied  the  motion, 
and  Jost  never  pursued  the  matter  any  further. 

After  careful  review  and  consideration  of  the 
evidence,  it  is  our  conclusion  that  petitioner  has 
failed  to  show  that  the  respondent  erred  in  his  de- 
termination of  the  deficiencies  herein  or  that  her 
correct  net  income  was  in  an  amount  less  or  other 
than  that  on  which  the  deficiencies  were  determined. 
In  reaching  that  conclusion,  we  have  not  overlooked 
the  argument  to  the  effect  that  she  is  entitled  to 
deductions  in  some  unstated  amounts  to  cover 
gambling  losses.  The  argument  made  seems  to  be 
the  aftermath  of  certain  claims  of  deduction  falsely 
made  by  petitioner  on  her  returns  for  contributions 
to  the  Salvation  Army,  the  Red  Cross,  the  U.S.O., 
and  other  comparable  organizations,  which  contri- 
butions were  not  in  fact  made  and  the  claims  there- 
for are  now  admitted  to  have  been  false.  It  was 
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petitioner's  final  testimony  that  the  amounts  in 
question  were  in  fact  gambling  losses,  which  were 
entered  in  the  "black''  book  as  contributions,  for 
the  reason  that  she  did  not  wish  her  "bookkeeper" 
to  know  that  she  had  sustained  such  losses  through 
gambling.  On  the  basis  of  those  statements,  her 
coimsel  argues  that  she  is  entitled  to  gambling  loss 
deductions,  under  section  23  (h)  of  the  Internal 
Revenue  Code,  which  provides  that  "Losses  from 
wagering  transactions  shall  be  allowed  only  to  the 
extent  of  the  gains  from  such  transactions." 

Obviously,  the  deductions  as  they  were  claimed  on 
the  returns  would  not  have  been  allowable,  even 
though  it  be  assumed  that  the  petitioner  finally 
told  the  truth  when  she  testified  that  the  amounts 
falsely  denominated  contributions  to  the  Red  Cross, 
and  the  like,  covered  losses  from  gambling,  since 
no  gains  from  gambling  were  reported  on  the  re- 
turns; and  under  section  23  (h),  supra,  gambling 
losses  are  allowable  deductions  "only  to  the  extent 
of  the  gains  from  such  transactions."  It  is  thus 
apparent  that  as  made  on  the  returns  the  claims, 
in  effect,  would  have  been  claims  for  the  deduction 
of  gambling  net  losses,  which  the  statute  does  not 
permit.  It  is  now  said,  however,  that  much,  if  not 
most,  of  petitioner's  unreported  income  was  from 
gambling  and  that  it  follows,  as  a  consequence,  that 
her  gambling  losses,  whatever  they  were  in  amount, 
but  in  any  event  those  falsely  claimed  on  her  re- 
turns as  contributions,  are  deductible.  Frankly,  we 
do  not  know  whether  any  of  the  added  income  now 
admitted  by  petitioner  and  which  she  failed  to  re- 
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port  represented  gambling  winnings.^  She  did  so 
testify,  but  after  hearing  her  testify  and  observing 
her  in  the  course  thereof,  we  are  unable  to  say  that 
her  final  story  is  any  nearer  the  truth  than  her 
first.  We  do  know  that  in  each  of  the  taxable  years 
substantial  amounts  of  petitioner's  unreported  in- 
come were  not  from  gambling  on  her  part,  but  from 
the  playing  of  the  coin  machines  by  her  customers. 
Certainly  none  of  the  amounts  now  claimed  as 
gambling  losses  represented  losses  from  rolling  dice 
for  cash  at  the  bar.  According  to  petitioner's  own 
description  of  her  operations  in  that  connection,  she 
paid  such  losses  in  cash  from  her  winnings  which 
were  neither  entered  in  the  "black"  book  nor  re- 
ported on  her  returns.  Thus  only  the  net  profits 
from  dice  at  the  bar  could  have  been  taken  into 
account  in  the  determination  here.  As  a  consequence, 
the  most  we  are  able  to  say  with  respect  to  the  claim 
is  that  petitioner's  final  story  was  that  she  gambled 
extensively,  particularly  in  the  years  1943  and  1944, 
and  that,  while  she  couldn't  explain  it,  she  was  very 
lucky  and  won  substantially  more  than  she  lost.  If 
such  was  the  case,  however,  and  she  was  the  lucky 
gambler  claimed,  we  are  unable,  on  the  record  here, 
to  say  that  such  part  of  the  added  income  herein 
as  might  have  resulted  from  gambling  was  in  excess 
of  her  net  winnings. 

A  further  claim  made  in  petitioner's  behalf  is 
that  the  assessment  and  collection  of  the  deficiencies 


6  Tj^^  respondent's  agents  were  unable  to  verify 
her  claims  throu,2:h  the  individuals  with  whom  she 
said  she  had  gambled. 
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are  barred,  under  the  provisions  of  section  275  of 
the  Internal  Revenue  Code/  in  that  her  returns 
were  timely  filed  and  the  periods  prescribed  in  that 
section  and  within  which  the  respondent  might  act 
had  expired  prior  to  his  determination  of  the  de- 
ficiencies herein.  It  is  the  claim  of  the  respondent, 
on  the  other  hand,  that  the  returns  were  "false  or 
fraudulent  *  *  *  with  intent  to  evade  tax,"  and, 
under  section  276  (a)  of  the  Code,^  the  tax  may  be 
assessed  "at  any  time." 

That  the  returns  were  false  is  not  a  disputed 


'  Sec.  275.  Period  of  Limitation  Upon  Assessment 
and  Collection. 

Except  as  provided  in  section  276 — 
(a)  General  Rule. — The  amount  of  income  taxes 
imposed  by  this  chapter  shall  be  assessed  within 
three  years  after  the  return  was  filed,  and  no  pro- 
ceeding in  court  without  assessment  for  the  collec- 
tion of  such  taxes  shall  be  begun  after  the  expira- 
tion of  such  period. 


*  *  *  *  * 


(c)  Omission  from  Gross  Income. — If  the  tax- 
payer omits  from  gross  income  an  amount  properly 
includible  therein  which  is  in  excess  of  25  per  cen- 
tum of  the  amount  of  gross  income  stated  in  the 
return,  the  tax  may  be  assessed,  or  a  proceeding  in 
court  for  the  collection  of  such  tax  may  be  begun 
without  assessment,  at  any  time  within  5  years  after 
the  return  was  filed. 

^  Sec.  276.    Same — Exceptions. 

(a)  False  Return  or  No  Return. — In  the  case  of 
a  false  or  fraudulent  return  with  intent  to  evade 
tax  or  of  a  failure  to  file  a  return  the  tax  may  be 
assessed,  or  a  proceeding  in  court  for  the  collection 
of  such  tax  may  be  begun  without  assessment,  at 
any  time. 
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matter.  Petitioner  has  admitted  that  substantial 
amounts  of  income  were  omitted  from  her  returns 
and  that  some  of  the  claims  of  deduction  were  false 
and  did  not  reflect  the  truth.  She  denies,  however, 
that  the  falsity  of  the  returns  was  due  to  an  intent 
to  evade  tax.  Her  contentions,  in  the  main,  are  that 
slie  did  not  know  that  gambling  winnings  or  income 
from  coin  machines  were  taxable  income;  that  for 
the  purpose  of  having  her  returns  made,  she  turned 
all  of  her  records  over  to  an  accountant  who,  she 
thought,  was  competent  and  depended  upon  him  to 
make  correct  returns  for  her,  and  finally,  that  such 
errors  as  may  be  attributable  or  chargeable  to  her 
were  errors  due  to  ignorance  and  not  due  to  in- 
tent to  evade  tax.  While  certain  matter  appearing 
in  the  record  could  not  be  taken  as  a  favorable 
recommendation  of  the  accountant's  ability  in  pre- 
paring the  income  tax  returns,  we  do  not  believe 
the  petitioner's  protestations  that  she  thought  she 
had  made  a  true  and  correct  return  of  her  income 
and  that  none  of  the  errors  therein  was  due  to  any 
intent  on  her  part  to  evade  tax.  We  base  this  con- 
clusion on  impressions  obtained  from  seeing  and 
hearing  her  testify  and  from  our  examination  of 
other  evidence  of  record.  Her  testimony  varied 
from  time  to  time  on  many  of  the  items  involved 
and  at  times  was  in  direct  contradiction  of  that 
given  at  another.  To  illustrate,  she  at  first  declared 
that  the  purported  charitable  contributions  as  en- 
tered in  her  "black"  book  were,  in  reality,  pay- 
ments to  the  police  and  were  so  made  because  she 
did  not  desire  to  create   a  situation  wherein  the 
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recording  of  their  names  or  a  correct  description  of 
the  payments  might  prove  embarrassing  to  them.  It 
was  not  until  later  that  her  testimony  was  that  they 
represented  neither  charitable  contributions  nor 
payments  to  the  police,  but  gambling  losses.  What- 
ever may  have  been  the  shortcomings  of  her  ac- 
countant, we  are  convinced  also  that  the  omissions 
of  income  from  the  coin  machines  or  other  unre- 
corded sources  were  not  omissions  for  which  he  was 
responsible,  nor  due  to  ignorance  on  the  jjart  of 
petitioner,  but  to  an  intent  on  her  part  to  evade  her 
just  tax.  Having  so  concluded,  it  follows  that  there 
is  no  limitation  on  the  period  within  which  the 
respondent  was  authorized  and  permitted  to  deter- 
mine the  deficiencies  in  issue  herein. 

The  final  issue  is  whether  the  respondent  erred  in 
his  determination  of  the  50  per  cent  addition  to  tax, 
in  each  year,  for  fraud.  In  section  293  (b)  of  the 
Internal  Revenue  Code,®  it  is  provided  that  if  any 
part  of  the  deficiency  is  due  to  fraud  with  intent  to 
evade  tax,  then  50  per  centum  of  the  total  amount 
of  the  deficiency,  in  addition  to  the  deficiency,  shall 
be  assessed,  collected,  and  paid.  On  the  evidence  of 
record,  we  have  concluded  and  found  that  a  part 


'  Sec.  293.    Additions  to  the  Tax  in  Case  of  De- 
ficiency. 
***** 

(b)  Fraud. — If  any  part  of  any  deficiency  is  due 
to  fraud,  with  intent  to  evade  tax,  then  50  per  cen- 
tum of  the  total  amount  of  the  deficiency  (in  addi- 
tion to  such  deficiency)  shall  be  so  assessed,  col- 
lected, and  paid  in  lieu  of  the  50  per  centum  addi- 
tion to  the  tax  provided  in  section  3612  (d)  (2). 
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of  each  deficiency  herein  was  due  to  fraud  with  in- 
tent to  evade  tax.  What  we  have  said  with  respect 
to  petitioner's  intent  to  evade  tax,  in  connection 
with  the  statute  of  limitations  issue,  is  equally  ap- 
plicable here. 

Decision  will  be  entered  for  the  respondent. 

Entered  January  22,  1954. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  24206 

CATHERINE  O'CONNOR,  Petitioner, 

vs. 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 
Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  January  22,  1954,  it  is 

Ordered  and  Decided :  That  there  are  deficiencies 
in  income  tax,  and  additions  to  tax  for  fraud,  as 
follows : 

50%  Addition 
Year  Deficiency  to  Tax 

1942 $  2,226.05      $1,113.03 

1943 6,837.81      3,418.91 

1944 13,034.91      6,517.45 

/s/  BOLON  B.  TURNER, 
Judge 

Entered:   January  25,  1954. 
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[Title  of  Tax  Court  and  Cause.] 

MOTION  FOR  RE-HEARING,  FOR  RECON- 
SIDERATION AND  FOR  CERTAIN  FIND- 
INGS 

To  the  Honorable  Above  Entitled  Court: 

Your  Petitioner  Catherine  O'Connor  and  moves 
for  a  re-hearing  on  the  issues  of  fact  and  law  in  the 
above  entitled  matter;  moves  for  a  reconsideration 
of  the  issues  of  fact  and  law ;  moves  for  findings  of 
fact  on  the  issues  of  the  amounts  of  expenses  and 
deductions  for  the  year  1942;  moves  for  a  finding 
of  fact  on  the  issues  of  the  amounts  of  expenses  and 
deductions  for  the  year  1943;  moves  for  a  finding 
of  fact  on  the  issues  of  the  amounts  of  expenses  and 
deductions  for  the  year  1944;  moves  for  a  finding 
on  the  issue  and  motion  for  exclusion  of  evidence 
obtained  by  unlawful  methods,  and  all  evidence  ob- 
tained as  leads  therefrom ;  move  for  a  finding  on  the 
issue  that  the  accounts  and  deficiency  of  the  Com- 
missioner were  based  upon  the  accounting,  work 
and  investigation  of  Special  Agent  Tormey,  and 
that  he  was  motivated  by  improper  motives  and  the 
issues  of  his  solicitations  of  considerations  for  him- 
self and  a  blond  girl  friend  during  the  investigation 
he  made. 

Said  motion  for  a  new  trial  will  be  made  upon 
the  grounds  that  the  Court  refused  to  permit  the 
Petitioner  to  prove  by  the  witness  Krause  the  items 
and  amounts  of  the  expenses  and  deductions  for 
each  of  the  years,  stating  that  all  of  the  records 
and  proof  by  the  primary  records  and  testimony 
and  the  Court  would  make  its  own  accounts  there- 
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from,  and  refused  to  permit  the  Petitioner  to  make 
proof  by  an  accountant  therefrom;  that  by  reason 
thereof  and  the  failure  of  the  Court  to  make  find- 
ings thereon,  Petitioner  has  been  denied  Due  Pro- 
cess of  Laws,  4th  Amendment,  United  States  Con- 
stitution ;  said  motion  is  on  the  further  grounds  that 
the  findings  are  against  the  evidence,  that  the  de- 
cision is  against  the  law,  and  upon  errors  of  law 
occurring  at  the  trial,  and  excepted  to  by  the  Peti- 
tioner. That  the  motion  for  reconsideration  is  upon 
each  of  the  foregoing  grounds  specified  for  a  new 
trial.  That  the  motion  is  made  for  specific  findings 
upon  issues  presented  at  the  trial  covered  in  Peti- 
tioner's Briefs  filed  with  the  Court,  and  not  covered 
in  the  decision. 

That  Petitioner  requests  that  the  Motion  be 
heard  and  on  the  calendar  of  the  Court  when  it  sits 
at  San  Francisco.  If  under  Rule  19b  the  Court  in 
its  discretion  determines  this  motion  shall  be  acted 
upon  without  placing  the  same  on  the  Calendar  of 
the  Court  at  San  Francisco,  Petitioner  requests 
leave  to  submit  a  written  Memorandum  in  support 
of  this  motion  setting  forth  in  detail  each  point  and 
specifying  the  reasons  therefor  on  this  motion  in 
detail  required  by  careful  practice  of  law  to  prop- 
erly present  the  motion  for  consideration  by  the 
Court. 

Februarv  17,  1954. 

/s/  HOWARD  B.  CRITTENDEN,  JR., 

Attorney  for  Petitioner 

[Endorsed] :  T.C.U.S.  Filed  February  18,  1954. 


Commissioner  of  Internal  lievenue  57 

[Title  of  Tax  Court  and  Cause.] 

ORDER 

The  above-entitled  proceeding  was  heard  on 
March  17,  1954,  on  petitioner's  motion  for  "Re- 
hearing, for  Reconsideration  and  for  Certain  Find- 
ings/' The  motion,  the  memorandimi  of  the  peti- 
tioner with  respect  thereto.^  and  the  statements 
made  by  counsel  for  the  respondent  have  been  care- 
fully examined  and  considered  and  the  Court  has 
found  nothing  therein  which  was  not  given  full  and 
careful  consideration  in  the  making  of  its  findings 
of  fact  and  in  the  stating  of  its  opinion  entered 
herein  on  January  22,  1954,  and  it  is  the  conclusion 
of  the  Court  that  the  motion  is  not  well  taken. 

Premises  considered,  it  is 

Ordered :  That  the  motion  be  and  is  denied. 

Dated:   Washington,  D.  C,  April  6,  1954. 

[Seal]  /s/  BOLON  B.  TURNER, 

Judge 

Served  April  7,  1954. 


[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW 

The  above-named  petitioner  Catherine  O'Connor 
hereby  petitions  for  review  of  the  "Decision"  dated 
January  25,  1954,  in  the  above-entitled  matter,  and 
from  the  whole  thereof,  and  petitions  for  review  of 
the  "Order"  of  the  above-entitled  Court  in  the 
above-entitled  matter  of  April  6,  1954,  denying  said 
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petitioner's  motion  for  "Rehearing,  for  Reconsid- 
eration and  for  Certain  Findings."  Petitioner  de- 
clares she  seeks  said  review  in  the  Circuit  Court  of 
Appeals  of  the  United  States,  in  and  for  the  Ninth 
Circuit;  states  that  at  all  times  herein  mentioned 
she  was  and  is  now  a  resident  of  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
has  filed  all  her  personal  income  tax  returns,  in- 
cluding the  tax  returns  involved  in  the  above-en- 
titled matter,  with  the  Collector  of  Internal  Rev- 
enue, San  Francisco,  California.  That  the  nature  of 
the  controversy  in  the  above-entitled  matter  is  the 
amount  of  income  and  deductions  subject  to  per- 
sonal income  tax  for  the  calendar  years  1942,  1943 
and  1944,  for  the  redetermination  of  the  said  tax  in 
each  of  said  years,  and  the  imposition  of  fraud 
penalties  in  each  of  said  years. 

Wherefore,  petitioner  prays  that  a  review  be  had 
by  said  Circuit  Court  of  Appeals  of  the  United 
States,  in  and  for  the  Ninth  Circuit,  of  said  "De- 
cision" and  of  said  "Order"  and  of  the  whole 
thereof,  in  the  manner  and  form  provided  by  law 
and  the  rules  of  Court,  and  petitioner  prays  gen- 
erally. 

Dated:   April  20,  1954. 

/s/  HOWARD  B.  CRITTENDEN,  JR., 
Attorney  for  Catherine  O'Connor, 
Petitioner 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :   T.C.U.S.  Filed  April  22,  1954. 
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CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  51,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings,  ex- 
cepting Petitioner's  exhibits  (1,  3  through  6,  9,  10, 
13  and  14  (2,  11  and  12  appearing  herein  as  Re- 
spondent's exhibits,  7  being  marked  for  identifica- 
tion only,  and  there  being  no  8),  Joint  exhibit 
8-A,  and  Respondent's  exhibits  B  through  S,  and 
Joint  exhibit  15-T),  which  are  separately  certified 
and  forwarded  under  separate  cover,  on  file  in  my 
office  as  the  original  and  complete  record  in  the 
proceeding  before  The  Tax  Court  of  the  United 
States  entitled:  "Catherine  O'Connor,  Petitioner, 
vs.  Commissioner  of  Internal  Revenue,  Respondent, 
Docket  No.  24206"  and  in  which  the  petitioner  in 
The  Tax  Court  proceeding  has  initiated  an  appeal 
as  above  numbered  and  entitled,  together  with  a 
true  copy  of  the  docket  entries  in  said  Tax  Court 
proceeding,  as  the  same  appear  in  the  official  docket 
book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix:  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  11th  day  of  June,  1954. 

[Seal]  /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States 
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The  Tax  Court  of  the  United  States 
Docket  No.  24206 
CATHERINE  O'CONNOR  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

TRANSCRIPT  OP  PROCEEDINGS 

Court  Room,  U.  S.  Appraisers  Building,  630  San- 
some  Street,  San  Francisco,  California,  November 
13,  1950. 

Met,  pursuant  to  notice,  at  10:00  o'clock  a.m. 

Before:  Hon.  Bolon  B.  Turner,  Judge. 

Appearances:  Howard  B.  Crittenden,  Jr.,  Esq., 
Central  Tower,  San  Francisco,  California,  appear- 
ing on  behalf  of  Petitioner.  Leonard  A.  Marcussen, 
Esq.,  (Hon.  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue),  appearing  for  Respond- 
ent. [1*] 

Mr.  Crittenden:  At  this  time  I  want  to  object  to 
Mr.  Marcussen  appearing  in  this  case  because  of  an 
incident  that  took  place  in  April  of  1950,  and  I  am 
going  to  draw  to  your  Honor's  attention  that  it  is  a 
difficult  thing  for  me  to  present.  I  trust  your  Honor 
appreciates  my  position  here,  and  it  involves  a 
constitutional  right,  and  a  substantial  right  of  my 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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client,  and  it  is  for  that  reason  that  I  have  to 
urge  it. 

In  April  of  1950,  Mrs.  O'Connor  was  enticed  into 
the  office  of  the  General  Counsel,  in  my  absence, 
and  there  interrogated  as  to  the  merits  of  the  case, 
which  was  contrary  to  my  consent.  I  have  the  cor- 
respondence here  that  goes  through  and  covers  this. 

Evidence  illegally  obtained  or  evidence,  the  source 
of  which  is  obtained  by  illegal  means,  is  not  ad- 
missible in  the  Federal  jurisdictions.  That  is  the 
Federal  Rule  on  this  point. 

In  this  case,  counsel  will  undoubtedly  call  upon 
knowledge  and  matters  of  fact  he  illegally  obtained, 
in  cross  examination  of  the  witness,  and  I  wish  at 
this  time  to  [3]  offer  in  evidence,  if  T  may — I  be- 
lieve you  will  stipulate  that  these  are  copies  of  the 
correspondence. 

Mr.  Marcussen:  I  will  stipulate,  subject  to 
change. 

Mr.  Crittenden :  These  are  my  office  copies  of  the 
letter  of  April  11,  1950,  April  4,  1950,  and  this  is 
Mr.  Neblett's  letter — Division  Counsel — letter  of 
April  10,  and  his  letter  of  April  12.  This  covers  this 
point,  your  Honor. 

I  have  a  stipulation  which  says  they  may  be  used 
as  though  they  were  the  originals,  and  that  the  orig- 
inals may  be  proofed. 

Mr.  Marcussen:  No  objection  to  the  authenticity, 
subject  to  a  detailed  check  with  those  letters. 

Mr.  Crittenden:    Now,  starting  off  on  this 

Mr.  Marcussen:  Just  a  moment.  I  am  going  to 
object  to  their  introduction  in  evidence,  upon  the 
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merits,  or  their  going  into  this  record.  They  have 
nothing  to  do  with  the  issues  in  this  case,  and  coun- 
sel's statement  is  patently  false,  that  the  taxpayer 
was  induced  into  the  office  of  the  Technical  Staff — 
enticed  into  that  office — and  I  further  state  that 
the  Respondent  has  no  intention  of  introducing  any 
evidence  of  what  occurred  at  that  conference.  It  has 
no  materiality  on  the  case. 

I  will  further  state  to  your  Honor  that  we  re- 
ceived no  information  from  Mrs.  O'Connor  at  that 
conference,  except  [4]  a  story  as  to  her  poor  finan- 
cial condition.  That  is  what  happened.  She  came 
into  the  office  voluntarily,  and  I  object  to  these 
being  read  into  the  record,  these  letters  being  read 
into  the  record,  only  for  that  reason. 

The  Court:  Now,  as  I  understand  it,  you  are 
fixing  to  present  matter  for  the  purpose  or  in  the 
course  of  a  request  that  Mr.  Marcussen  be  barred 
from  participation  in  the  case.  Is  that  it? 

Mr.  Crittenden:    That  is  right,  your  Honor. 

The  Court:  Well,  I  will  dispose  of  that  right 
now.  I  am  not  particularly  interested  in  any  show- 
ing of  that  kind.  Now,  when  it  comes  to  evidence  in 
the  case,  why,  then  I  will  rule  on  the  admissibility 
of  evidence. 

Mr.  Marcussen  is  the  duly-assigned  counsel  of  the 
government  to  this  case,  and  so  I  will  recognize  him 
in  this  case.  Now,  if  there  is  a  question  that  comes 
up  about  the  acquisition  of  testimony,  and  the  way 
in  which  it  violates  any  constitutional  rights  of  the 
Petitioner,  that  is  another  matter  and  will  go  to  the 
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admissibility  of  the  evidence  and  its  propriety  and 
use  in  the  case  here. 

Mr.  Crittenden:  Of  necessity,  anything  that  he 
learned  from  my  client  that  he  would  use  in  obtain- 
ing evidence  or  in  cross  examination  of  her  or  ex- 
amination of  any  witness,  would  of  necessity  go  to 
this  point,  and  it  is  necessary  for  me,  your  Honor, 
to  present  this  question — if  you  wish  to  [5]  reserve 
ruling 

The  Court:  I  am  not  going  to  reserve  any  rul- 
ing. I  am  ruling  that  the  motion  is  denied  on  that. 

Mr.  Crittenden:  May  I  have  these  marked  for 
identification?  There  are  four  letters. 

The  Court:  But,  when  it  comes  to  admissibility 
of  evidence  on  the  issues  involved  in  this  case,  I  will 
hear  your  objection. 

Mr.  Crittenden:  I  have  to  raise  this  timely,  and 
this  is  the  only  way  I  can  raise  it,  outside  of  pre- 
senting it  through  administrative  channels. 

The  Court:  I  don't  mind  the  record  showing 
that  you  raised  it,  but  I  just  don't  want  to  waste 
any  time  on  it. 

Mr.  Crittenden:  But  my  record  must  be  com- 
plete. 

The  Court :  Let's  get  along  with  the  record,  then. 

Mr.  Crittenden :  We  have  resolved  a  lot  of  problems 
and  maybe  we  have  passed  them  to  your  lap.  I  have 
here  a  certified  copy  of  the  transcript  of  the  trial 
before  the  District  Court,  records  which  went  to 
the  Ninth  Circuit  in  this  case,  and  I  take  it  that 
counsel  will  stipulate  that  this  will  be  considered 
by  the  Court,  that  the  witnesses  appeared  and  the 
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Court  may  consider  the  testimony  and  any  stipula- 
tions therein  contained. 

Mr.  Marcussen:  Wouldn't  it  be  better  to  wait 
for  that  until  after  the  opening  statement?  [6] 

Mr.  Crittenden :  If  you  wish.  I  thought  we  would 
clear  the  deck. 

The  Court:     I  would  rather  have  the  opening 

statement  now.  [7] 
***** 

Opening  Statement  on  Behalf  of  the  Petitioner 
By  Mr.  Crittenden 

Mr.  Crittenden:  So  that  your  Honor  will  under- 
stand the  issues  as  they  are  presented,  this  orig- 
inally arose  as  a  criminal  indictment  under  an 
evasion  of  tax.  It  was  tried  twice  in  the  District 
Court.  Tour  Honor  will  have  the  benefit  of  those 
records  before  you.  We  are  relying,  for  the  most 
part,  on  the  testimony  taken  there,  rather  than 
going  through  and  culling  and  pulling  out  the  mat- 
ters that  might  be  different  issues  here  than  there. 

I  appreciate  that  the  issues  are  considerably  dif- 
ferent in  this  case  than  they  were  at  that  time.  Sec- 
ondly, after  the  three-year  statutes  ran  in  all  three 
years  of  1942,  1943,  and  1944  a  registered  letter  to 
the  attention  of  the  assessed  was  sent  to  my  client — 
more  than  five  years — as  to  the  two  years  of  1942 
and  1943. 

There  is  a  claim  that  my  client,  who  ran  a  bar 
on  Valencia  Street,  made  more  money  than  she  re- 
ported in  her  income  tax,  and  our  contention  is 
that,  although  the  accountant,  when  he  made  this 
up,   understated   income,   he    also   understated   the 
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deductions  by  the  same  amount,  and  the  result  is 
approximately  the  same — undoubtedy  more  income 
than  is  shown,  but  also  more  deductions.  [8] 

The  government  contended  there  is  a  fraud  in 
each  one  of  the  years  and  there  was  extensive  testi- 
mony at  the  time  of  the  first  and  second  trials.  I 
think  it  Avould  be  better  to  go  into  that  in  a  brief, 
rather  than  to  outline  it  at  this  time. 

So,  we  have  the  deficiency  of  the  Statute  of 
Limitations.  We  contend  that  there  is  no  under- 
statement of  the  ultimate  amount  of  taxable  in- 
come, nor  of  tax  for  any  one  of  the  three  years,  and 
if  there  is,  it  is  barred  by  the  Statute  of  Limita- 
tions in  this  instance. 

I  think  that  will  be  of  assistance  in  arriving  at 
the  point.  The  pleadings  start  off  with  the  allega- 
tion where  we  set  forth  the  letters,  attacking  the 
letters  wherein  there  is  the  issue  of  the  increase  in 
claimed  amount.  The  Respondent  appeared  in  this 
case  and  plead  the  fraud. 

Now,  your  Honor  will  find  that  most  of  this  stuff 
that  we  have  covered  will  appear  in  these  records, 
so  I  don't  think  there  is  any  need  of  rehashing  at 
this  stage. 

The  Court:    All  right,  Mr.  Marcussen. 

Opening  Statement  on  Behalf  of  the  Respondent 

By  Mr.  Marcussen 
Mr.  Marcussen:    If  your  Honor  please,  this  case 
involves  deficiencies  and  tax  penalties  for  the  tax- 
able years  of  1942,  1943,  and  1944.  The  penalties 
assessed  are  fraud  penalties.  [9] 
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The  evidence  will  show,  as  counsel  stated,  that 
Petitioner  here  was  twice  tried  upon  a  criminal  in- 
dictment for  evasion  of  her  income  taxes  for  those 
three  years.  The  jury  disagreed  in  the  first  trial  and 
in  the  second  trial  disagreed  as  to  the  first  count  in 
1942 — or  rather  agreed  on  1942  and  disagreed  as  to 
the  other  two  counts,  covering  1943  and  1944. 

It  is  true,  as  counsel  has  stated,  that  we  intend 
to  present  this  case  by  introducing  in  evidence  the 
entire  transcript  of  the  evidence  in  the  second  trial, 
and  I  understand  that  counsel  wishes  certain  other 
pleadings  and  papers.  I  wish  to  have  the  plead- 
ings, but  there  are  certain  other  motions  which 
were  made  in  criminal  trial  which  he  wishes  to 
have  in.  While  we  object  to  the  materiality,  we  have 
no  objection  to  their  going  into  evidence. 

In  addition  to  that,  there  vdll  be  presented  and 
stipulated  into  evidence  portions  of  the  testimony 
that  was  offered  in  the  first  trial.  The  Respondent 
would  like  to  offer  specifically  the  testimony  of  the 
government's  investigator  in  that  case,  Mr.  Paul 
Tormey  and  the  testimony  of  the  Petitioner,  Mrs. 
O'Connor. 

The  government  would  also  like  to  introduce  the 
testimony  of  two  other  witnesses  who  were  repre- 
sentatives of  Lachman  Bros.  Furniture  Company 
here  in  San  Francisco  and  also  a  jewelry  store,  I 
think  it  is  Brilliant  Jewelry  Store.  [10] 

In  addition  to  that,  it  has  been  our  intention  to 
present  the  case  in  as  orderly  a  fashion  on  the 
stipulation,  so  that  the  hearing  of  the  case  may  be 
facilitated. 
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Now,  I  won't  go  over  at  the  present  time  the  de- 
tailed allegations  of  error  contained  in  the  petition 
which  are  at  issue  here,  but  will  proceed  first  to  a 
consideration  of  one  of  the  most  important  issues, 
namely,  the  fraud  issue. 

Fraud  is  established  in  this  case  by  evidence 
which  will  show  that  this  Petitioner  obliterated  her 
books,  that  she  made  false  entries  into  her  books, 
and  that  she  failed  to  report  substantial  sums  of 
income — interest  and  rental  income — received  by 
her  on  property  that  she  owned,  and  also  property 
that  she  held  under  lease;  but  primarily  upon  a 
very  gross  understatement  of  her  business  income. 

The  Petitioner  operated  a  bar  in  the  City  of  San 
Francisco,  as  counsel  has  stated,  and  during  those 
years  she  purchased  a  one-half  interest  in  that  bar, 
several  years  prior  to  1942,  for  $1,000. 

In  that  year,  1942,  she  purchased  the  other  half 
and  became  the  sole  owner  on  July  15,  1942.  The 
evidence  will  show  that  a  partnership  return  was 
filed  for  the  first  half  of  the  year  1942,  and  that 
no  contest  or  challenge  is  given  to  the  computation 
of  the  partnership,  of  that  return  which  has  been 
accepted  by  the  government. 

The  evidence  will  show  that  the  books  for  the 
[11]  partnership — the  records,  rather,  for  the  part- 
nership, were  kept  in  this  gray  book,  which  will  be 
referred  to  in  this  trial.  The  evidence  will  show  that 
she  continued,  for  a  period  from  July  15  until  Au- 
gust 23,  1942,  to  keep  her  records  in  this  book ;  that 
thereafter  she  obliterated  the  figures  of  receipts 
shown  in  that  book,  and  transcribed  them  into  a 
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new  book,  the  black  book,  which  she  continued  to 
use  for  the  balance  of  the  taxable  years  in  ques- 
tion here. 

The  evidence  will  show  that  the  items  of  receipts, 
as  re-entered  into  that  book  for  that  period  of  time, 
July  15,  until  August  23,  were  on  the  average  $17  a 
day  less  than  the  receipts;  for  the  period,  for  the 
corresponding  period,  in  the  gray  book. 

That  covers  the  fraud  issue,  the  government's 
case  with  respect  to  fraud  is  predicated  primarily 
upon  the  understatement  of  those  receipts  which 
vary  from  approximately  $7,000  for  the  first  and 
last  half  of  the  year  1942,  to  approxiniately  $20,000 
for  the  years  1943  and  1944. 

Now,  there  are  other  issues  which  are  presented 
to  your  Honor  by  the  Assignment  of  Error  con- 
tained in  the  petition.  Counsel  has  adverted  to  the 
fact  that  he  has  raised  the  question  of  the  Statute 
of  Limitations.  Obviously  that  would  have  no  ap- 
plication if  the  fraud  penalties  are  sustained.  Those 
assignments  of  error  are  contained  in,  I  believe, 
the  first  five  sub-paragraphs  of  Paragraph  IV  of 
the  Petition.  [12] 

I  think  the  evidence  will  show  that  with  respect 
to  the  last  taxable  year,  namely,  1944,  that  the 
Petitioner  understated  her  gross  income  by  an 
amount  which  is  in  excess  of  25  per  cent  of  the 
gross  income  reported  by  her  return,  so  that,  in  any 
event,  the  Statute  of  Limitations  does  not  bar  the 
assumption  of  the  defense  for  that  year. 

Respondent  has  not  filed  a  pleading  to  that  effect 
and  Respondent  will  move,  before  the  hearing  is 
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over,  to  amend  the  pleadings  to  conform  to  the 
proof,  so  as  to  invoke  the  five-year  Statute  of 
Limitations. 

The  issue  of  fraud  is  raised  by  Assignment  of 
Error  No.  6  of  the  Petition.  Then  there  follow  As- 
signments of  Error;  7  and  9  are  to  the  general 
effect  that  there  was  no  understatement  of  business 
income  for  the  year  1942.  Similar  allegations  to  the 
same  effect  are  made  for  each  of  the  taxable  years. 
Then  there  follows  in  Sub-paragraph  10  of  Para- 
graph IV,  allegation  to  the  effect  that  the  assess- 
ment is  erroneous,  in  that  it  does  not  give  the  Peti- 
tioner credit  for  losses  that  she  sustained.  We  know 
nothing  about  those  losses,  but  we  think  the  evi- 
dence— we  do  have  evidence  that  will,  I  believe, 
demonstrate  that  she  has  been  allowed  everything 
that  she  would  be  entitled  to  in  the  claims  that  have 
been  made  heretofore. 

Now,  Assignment  of  Error  11  raises,  I  presume, 
a  purely  legal  matter,  or  I  shall  call  your  Honor's 
attention  to  [13]  the  fact  that,  for  the  year  1942, 
the  return  filed  was  a  joint  return  of  the  Petitioner 
and  her  husband. 

She  contends,  in  substance,  I  think,  in  this  As- 
signment of  Error,  that  it  was  erroneous  to  include 
her  husband's  income  in  her  return  for  the  first 
three  months  of  the  year,  of  the  year  prior  to  her 
marriage  to  her  husband,  in  March,  1942.  That  is 
a  purely  legal  matter,  and  I  think  the  law  will 
show  that  there  is  no  error  with  respect  to  tliat 
point. 

Now,  calling  your  Honor's  attention  to  Assign- 
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ment  of  Error  No.  12,  the  Petitioner  alleges  that, 
for  the  taxable  year  1942,  the  Commissioner  erred 
in  failing  to  give  her  credit,  in  charging  her,  rather, 
with  her  husband's  one-half  share  of  the  community 
income.  The  evidence  will  show  that  the  Petitioner 
married  her  husband  in  March,  1942,  that  he  was 
employed  at  the  time  and  continued  to  be  employed 
by  a  third  party  for  a  couple  of  months  after  the 
marriage.  Thereafter  he  discontinued  that  employ- 
ment and  went  to  work  for  Petitioner  in  her  bar. 

The  evidence  will  show  that  she  was  divorced 
and  filed  a  complaint  for  that  divorce  sometime  in 
the  year  1943,  and  that  she  alleged  that  there  was 
no  community  property  at  that  time.  I  should  add  to 
that  that  that  divorce  was  a  default  divorce.  There 
was  no  mention  in  the  decree,  the  interlocutory  de- 
cree or  the  final  decree,  of  the  property  rights  [14] 
of  the  parties.  Under  the  decided  cases  in  the  Cali- 
fornia Courts,  under  that  state  of  the  pleadings, 
the  judgment  operates  as  an  adjudication  of  the 
property  rights  of  the  parties,  and  established  that, 
up  to  the  time  of  the  filing  of  that  petition,  or 
rather,  complaint,  by  the  Petitioner,  there  was  no 
community  property.  That  would  therefore  cover 
all  the  years  1942  and  all  of  the  year  1943  up  to  the 
date  of  her  pleading  in  the  divorce. 

Now,  with  respect  to  the  subsequent  period  fol- 
lowing the  filing  of  the  complaint,  the  evidence  will 
show  here  that  the  parties  filed  their  returns  and 
filed  only  their  own  respective  income  and,  under 
the  circumstances,  it  seems  to  me  that  that  would 
preclude  any  contention  to  the  effect  that  there  was 
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any  community  property  after  the  filing  of  her  com- 
plaint in  the  divorce  action. 

Now,  that  assignment  of  error  again  is  made 
with  respect  to  all  three  of  the  years  here. 

Now,  I  refer  to  Assignment  of  Error  18  con- 
tained in  Paragraph  IV  of  the  Petition,  and  it 
states  there  that  the  statement  of  1943  tax  does  not 
give  your  Petitioner  credit  for  other  income  (in- 
cluding rentals)  as  a  loss  of  $28.60.  Respondent 
doesn't  know  what  that  assignment  of  error  is.  It  is 
quite  incomprehensible  to  us. 

Now,  turn  to  Assignment  of  Error  19,  which  is 
to  the  effect  that  she  was  denied  a  proper  deduction 
of  $410,  [15]  for  the  year  1943.  We  will  be  pre- 
pared to  show  that  she  was  allowed  that  deduction 
and,  in  addition,  $338.50,  which  she  did  not  claim 
on  her  return. 

Assignment  of  Error  21  appears  to  be  a  general 
buckshot  assignment  of  error  to  cover  anything 
that  apparently  was  omitted,  I  presume,  in  view  of 
the  fact  that  the  rules  of  Court  require  detailed 
specifications  of  error  that  we  can  disregard  that. 

Mr.  Crittenden:  I  just  didn't  receive  all  that 
purported  information,  and  21  states  it  is  not  at- 
tached to  the  Complaint  as  referred  to  in  that 
letter  and  specifies  that  any  such  claimed  adjust- 
ment of  disallowed  deductions  are  erroneous.  I  don't 
know  what  they  were.  If  they  didn't  serve  me  with 
a  copy,  I  am  not  in  a  position  to  answer.  I  think 
it  is  quite  comprehensible. 

Mr.  Marcussen:  Well,  for  what  purpose  it  may 
serve,  I  will  state  that  I  don't  know  what  it  refers 
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to.  Perhaps  counsel  and  I  can  work  that  one  out. 

Now,  referring  to  Assignment  of  Error  contained 
in  Paragraph  23  of  the  Petition,  it  is  alleged  that 
the  Commissioner  erred  in  not  giving  your  Peti- 
tioner credit  for  the  loss  of  $1,295.74  for  other  in- 
come (rentals),  that  is  incomprehensible  to  us. 

Now,  turning  to  Assignment  of  Error  24,  the 
Petitioner  alleges  error  in  not  depreciating  certain 
items  over  [16]  the  period  of  three  years  that  were 
involved  here,  the  value  of  certain  fixtures,  which 
she  acquired  when  she  acquired  this  business.  I  do 
not  know  now  just  what  her  case  is  predicated 
upon,  but  I  am  sure  the  evidence  will  show  that 
there  was  no  error  committed  in  disallowing  any 
item  alleged  here  in  that  paragraph. 

That  covers  the  issues  in  the  case,  if  your  Honor 
please. 

The  Court:    All  right,  you  may  proceed. 

Mr.  Crittenden:  One  point,  I  think,  should  be 
cleared  up.  There  was  conviction  on  the  first  count 
in  the  year  1942;  however,  in  that  trial  and  both 
trials,  it  was  specifically  argued  by  me  that  the 
charge  for  which  the  Defendant  stood  indicted  in- 
volved the  issues  of  fraud,  and  the  District  Court 
adjudicated  that  it  did  not.  How  I  lost  that  point, 
I  don't  know,  but  that  is  the  fact.  We  have  an 
adjudication  in  that  case.  I  am  familiar  with  the 
rulings  of  this  court  that,  ordinarily,  a  conviction 
for  evasion  of  income  taxes  is  prima  facie  a  case 
of  fraud  for  the  government,  but  I  am  also  familiar 
with  the  point  that,  if  there  is  adjudication  in  that 
case,  a  direct  adjudication  of  that  point,  then  it 
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wouldn't  be  prima  facie  proof  of  a  matter  that  was 
previously  excluded  as  an  issue  in  that  case.  I  have 
the  transcript  here. 

The  Court :  I  don't  know  what  the  signficance  of 
your  statement  is.  [17] 

Mr.  Crittenden:  I  will  explain  to  your  Honor. 
She  was  convicted  under  Section — whatever  section 
she  was  tried  under  here.  In  the  District  Court,  I 
should  say  it  is  ordinarily  taken  by  the  Tax  Court 
as  prima  facie  evidence  of  proof  of  fraud — con- 
viction in  the  District  Court.  Now,  that  is  ordinar- 
ily true,  but  where  the  District  Court  specifically 
adjudicates  that,  it  does  not  involve  the  issue  of 
fraud,  then  it  would  not  be  prima  facie  proof  in 
that  court,  if  your  Honor  follows  me. 

The  Court:  I  hear  what  you  say,  but  I  don't 
know  wherein  I  am  going  to  have  to  deal  with  it. 
What  do  you  want  me  to  do  ? 

Mr.  Crittenden:  I  am  just  calling  your  Honor's 
attention  to  the  fact  that  that  will  be  one  of  the 
proofs. 

Now,  starting  our  case,  I  have  here  a  number  of 
volumes,  1,  2,  3,  4,  and  a  supplement — four  volumes 
of  the  transcript  of  the  entire  record  of  proceed- 
ings and  pleadings  in  the  District  Court  trial,  in- 
volving Catherine  O'Connor  against  the  United 
States. 

We  are  going  to  offer  by  stipulation — the  Court 
may  consider  any  of  the  evidence  that  was  taken  in 
that  testimony.  We  will,  of  course,  go  over  it  in 
briefs  and  assist  your  Honor  in  picking  out  the 
important  points. 
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Mr.  Marcussen:  Again,  it  is  my  understanding 
that  our  stipulation  is  that  the  only  material  that 
is  offered  in  [18]  evidence  here  is  what  was  suc- 
cessfully introduced  at  the  criminal  trial.  Is  that 
correct  ? 

Mr.  Crittenden:  Yes,  but  I  understand — I  am 
going  to  make  an  offer  of  proof  of  matters  which 
were  excluded  and  his  Honor  may  rule  on  them. 

Mr.  Marcussen:  But,  as  far  as  the  stipulations 
are  concerned,  that  covers  merely  the  matter  which 
was  admitted  in  the  District  Court.  Statements  of 
Counsel  and  matters  excluded  and  matters  that  were 
ordered  out  of  the  record  are  not  a  record  in  this 
case. 

Mr.  Crittenden:  But  there  is  another  point.  We 
stipulated  to  a  number  of  things  in  that  case,  gov- 
ernment counsel  and  I  did,  and  the  stipulations  will 
still  be  binding. 

Mr.  Marcussen:  Binding  here,  and  I  would  like 
to  add  further  that  counsel  assures  me  that  there 
is  a  certified  copy  of  this  record,  and  I  have  not 
had  an  opportunity  to  read  this  particular  copy  in 
full,  and  I  would  like  to  reserve,  make  a  reserva- 
tion, subject  to  check,  for  any  errors  which  may 
appear  when  compared  with  the  official  copy. 

Mr.  Crittenden:  May  I  state  this:  This  has  the 
official  certificate  of  the  Clerk  of  the  United  States 
District  Court.  I  obtained  this  from  Mr.  O'Brien, 
Clerk  of  the  Ninth  Circuit.  It  was  certified  by  the 
Clerk;  this  was  sent  to  the  Ninth  Circuit  as  a 
Mother  Hubbard  record  in  that  case.  It  includes  the 
transcript  and  such  matters  as  that,  so  I  want  [19] 
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to  be  sure  that  what  I  am  getting  here  is  the  proper 
record.  I  have  to  return  this  to  Mr.  O'Brien.  It  says 
here,  "Return  to  Paul  P.  O'Brien,  United  States 
Court  of  Appeals,  Box  547,  San  Francisco,  Cali- 
fornia." 

I  had  to  sign  the  memorandum. 

The  Court:  This  is  part  of  the  Court  of  Ap- 
peals' records? 

Mr.  Marcussen:  The  entire  transcript  of  the 
second  criminal  trial. 

The  Court:  The  record  will  show  the  agreement 
of  the  parties.  The  transcript  is  received,  subject 
to  agreement  and  understanding  that  it  is  part  of 
the  record  in  this  case. 

Mr.  Crittenden:  May  I  ask  your  Honor  that,  at 
the  termination  of  this  case,  and  when  the  matters 
of  evidence  are  returned,  that  this  will  be  sent  to 
Mr.  O'Brien,  by  the  Clerk.  If  it  is  not,  I  am  going 
to  be  in  a  very  bad  position,  if  this  is  lost,  because 
I  have  signed  a  written  statement  of  indemnity  for 
any  cost  of  replacement. 

The  Court:  I  am  going  to  put  some  responsi- 
bility on  you  of  calling  the  matter  to  the  Clerk's 
attention,  when  the  decision  in  this  case  becomes 
final. 

Mr.  Marcussen:  Now,  if  your  Honor  please,  at 
this  time  I  would  like  to  request  that,  on  behalf 
of  both  counsel  for  the  Petitioner  and  myself,  that 
we  may  withdraw  this  record  for  use  in  preparing 
briefs,  and  all  the  exhibits  in  [20]  the  case,  and 
submit  to  the  Court  when  the  briefs  are  filed. 
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Mr.  Crittenden:    That  is  agreeable,  your  Honor. 

The  Clerk:    That  is  Item  No.  5. 

(The  documents  referred  to  were  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  5.) 

Mr.  Crittenden:  I  have  the  exhibits  here  which 
v^ere  offered,  and  some  of  them  are  marked  for 
identification  and  some  are  marked  ^^Admitted." 
They  will  be  seen  by  the  Court.  I  want  to  move  that 
those  matters  which  were  marked  for  identification 
and  excluded,  when  your  Honor  considers  these 
matters,  your  Honor  will  consider  and  make  inde- 
pendent ruling  on  each  one  of  those  points. 

Mr.  Marcussen:  Those  are  not  included  within 
the  scope  of  our  stipulation,  you  understand. 

Mr.  Crittenden:  I  understand  they  are  not  ad- 
mitted, but  they  are  being  put  in  for  the  Court's 
consideration. 

Mr.  Marcussen :  No,  they  were  not  a  part  of  the 
record  in  the  criminal  case.  It  was  not  so  stipulated, 
and  if  there  is  anything  else  you  want  to  offer,  I 
would  like  to  reserve  objection  on  the  part  of  the 
Respondent. 

Mr.  Crittenden:    I  will  have  to  go  through  here. 

The  Court :  I  think,  for  the  purpose  of  this  case, 
dociunents  excluded  there  would  have  to  be  offered 
here  as  a  primary  matter. 

Mr.  Crittenden:  Now,  I  don't  want  to  pick  out 
each  [21]  page  of  the  transcript  and  make  an  offer 
in  the  same  form.  I  thought  it  would  save  your 
Honor's  time  if  I  moved  for  their  admission,  and 
vour  Honor  can  reserve  ruling. 
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The  Court :  I  don't  reserve  ruling.  I  try  to  make 
my  record  as  I  go  along.  I  find  that  it  is  doing 
double  duty  to  reserve  a  ruling,  and  then  I  am  away 
from  the  trial,  and  it  is  a  whole  lot  easier  here  when 
it  is  right  here  before  me  and  I  have  both  counsel 
before  me  to  hear  what  they  have  to  say,  and  make 
a  ruling  then. 

Mr.  Marcussen:  There  is  another  matter  which 
should  be  called  to  your  attention,  and  that  is  the 
nmnbering  of  these  exhibits,  and  it  is  my  suggestion 
that  the  same  numbering  that  was  used  in  the  crim- 
inal trial  be  used  here.  It  is  the  reverse  of  what  we 
do  here.  I  think  the  letters  were  assigned  to  the 
Defendant,  and  the  numbers  were  assigned  to  the 
government,  and  if  that  is  satisfactory  to  the  Court, 
we  will  continue  numbering  by  that  procedure  here. 

The  Court:  No,  I  think  that  we  will  just  have 
to,  in  using  the  exhibits  from  the  other  records 
made  in  the  other  procedure,  use  due  care,  when 
reference  is  made,  to  show  it  is  that,  because  w^e 
have  already  started  numbering,  and  I  think,  for 
the  purposes  of  the  court,  it  would  be  easier  to  do 
it  that  way  than  to  try  and  reverse  all  of  this. 

Mr.  Crittenden:  I  think  they  could  be  taken  as 
a  composite  exhibit;  otherwise,  your  Honor  won't 
be  able  to  find  [22]  what  goes  into  the  record. 

The  Court:  Those  are  a  part  of  Exhibit  5,  those 
that  are  made  a  part  of  that  record? 

Mr.  Crittenden :  That  is  right.  We  will  put  all  of 
these  exhibits  in  with  this  record. 

The  Court:  They  are  sub-2  to  Exhibit  5.  Now, 
this  transcript  is  received  as  Exhibit  5,  and  all  of 
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these,  as  I  understand  it,  were  documents  and 
papers  that  are  a  part  of  that  record. 

Mr.  Crittenden:    That  is  right,  your  Honor. 

The  Court:  And  were  received,  so  they  are  sub- 
exhibits  to  Exhibit  5  in  this  proceeding? 

Mr.  Crittenden:     That  is  right,  your  Honor. 

The  Court :    So  we  will  move  along  in  that  way. 

Now,  these  others — I  don't  know  whether  they 
were  marked  for  identification  or  anything  of  that 
kind,  but  these  others,  even  though  they  do  have 
some  reference  to  them  in  Exhibit  5  here,  these,  of 
course,  having  been  ruled  out  here,  that  are  being 
offered  here,  those  that  were  received,  will  come  in 
as  primary  exhibits  here,  if  they  come  in. 

Now,  those  documents  you  have  in  your  hand, 
those  envelopes,  as  I  understood  it,  are  documents 
that  were  received  and  are  exhibits  in  the  prior  pro- 
ceeding ? 

Mr.  Marcussen:    That  is  correct,  sir. 

The  Court:    They  are  part  of  Exhibit  5.  [23] 

Mr.  Marcussen:  Then  all  of  the  exhibits  will  be 
a  part  of  Exhibit  5? 

The  Court :    Well,  those  that  were  admitted,  yes. 

Mr.  Marcussen:  Then  I  presume  at  this  time  I 
should  offer  the  exhibits  which  were  offered  by  the 
government  in  the  criminal  trial. 

The  Court:  Those  that  were  made  a  part  of  the 
record. 

Mr.  Marcussen:    I  will  offer  them  now. 

The  Court :  You  may  later  on  want  to — well,  no. 
I  think  you  would  just  have  to  proceed  as  if  they 
were  part  of  that  record. 
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Mr.  Marcussen:  They  are  a  part  of  that  record, 
your  Honor. 

The  Court:  Now,  let  me  see  that  bunch  of  en- 
velopes there. 

Mr.  Marcussen:  These  are  bank  statements  and 
checks,  if  your  Honor  please,  and  they  were  offered, 
I  believe,  as  government  exhibits. 

The  Court:  I  notice  the  stamp  number  11,911. 
That  is  a  docket  number,  or  something. 

The  Clerk:  Yes,  the  docket  number  of  the  Cir- 
cuit Court  of  Appeals. 

Mr.  Marcussen:  Offered  in  the  criminal  trial  as 
government's  Exhibit  No.  6,  if  your  Honor  please; 
they  really  should  not  be  offered  at  this  time.  [24] 

The  Court:  I  have  already  accepted  them;  if 
they  are  part  of  that  transcript,  I  have  accepted 
whatever  was  marked  into  evidence  there.  There 
are  31  of  these  envelopes. 

Mr.  Marcussen:  Then,  as  a  part  of  that  exhibit, 
I  will  offer  Exhibits  1  to  34,  produced  on  behalf  of 
tlie  government.  They  are  part  of  that  exhibit.  I 
have  them  arranged  in  file  folders  there. 

The  Court:    They  are  a  part  of  Exhibit  5  here. 

Mr.  Marcussen:  May  the  record  show  what  is 
going  in  now?  That  is,  what  exhibit? 

Mr.  Crittenden:  I  will  read  them  out  to  you,  if 
you  wish  me  to.  A,  B,  D,  E,  P,  H,  I,  J,  G,  K,  L,  O. 

The  Court:  All  right;  now,  those  numbers  are 
exhibits  numbers  that  were  given  to  those  docu- 
ments in  the  prior  proceedings  and  were  not  ad- 
mitted? 

Mr.  Crittenden:     Thoy  were  admitted. 
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The  Court:  Those  were  admitted  and  constitute 
the  part  of  the  record — they  are  part  of  Exhibit  5 
in  this  proceeding? 

Mr.  Crittenden:  And  part  of  Exhibit  5  consists 
of  writing  on  one  of  the  check  statements  w^hich 
was  blown  up  for  the  record. 

The  Court:    The  original  is  in. 

Mr.  Marcussen :  G  for  identification,  in  the  crim- 
inal trial.  [25] 

Mr.  Crittenden:  Here  is  a  blow-up  of  one  of  the 
other  exhibits  of  handwriting,  as  used  by  the  hand- 
Avriting  expert.  That  is  one  of  your  exhibits. 

Mr.  Marcussen:     This  didn't  get  in  the  trial. 

Mr.  Crittenden:  I  forgot  to  put  it  in.  The  orig- 
inal is  in  the  exhibit.  This  is  a  copy  that  the  expert 
witness  testified  from. 

Mr.  Marcussen :  If  you  forgot  to  put  it  in,  I  will 
stipulate  that  it  may  be  offered.  If,  however,  the 
record  shows  that  this  was  offered  and  denied,  Re- 
spondent will  not  acquiesce  in  admission  now. 

Mr.  Crittenden :  This  is  for  the  handwriting  ex- 
perts. I  will  show  you  the  original  that  was  used 
by  the  handwriting  expert. 

Mr.  Marcussen:    No  objection  to  that. 

Mr.  Crittenden:  Now,  your  Honor,  the  account- 
ant wrote  a  letter  to  the  attorney  that  was  associ- 
ated with  me,  on  July  28,  1947.  We  proved  the 
signature,  and  he  says  in  here — this  is  put  in  for 
the  purpose  of  showing  the  lack  of  intention  of  my 
client,  and  the  lack  of  knowledge,  and  the  fact  that 
her  accoimtant  knew  at  the  time  because  he  says, 
"I  w^as  very  much  surprised" 
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Mr.  Marcussen:  I  object  to  liis  reading  it  into 
evidence. 

Mr.  Crittenden:  I  am  letting  his  Honor  know 
what  I  [26]  have  got  here. 

The  Court:    Let  me  see  it. 

All  right,  you  are  offering  this? 
'  Mr.  Crittenden:    In  evidence. 

The  Court:  Was  this  an  exhibit  in  the  other 
trial? 

Mr.  Crittenden:    No,  they  ruled  against  me. 

The  Court:  Now,  these  others  that  you  have  just 
covered,  they  weren't  put  in  either? 

Mr.  Crittenden:  Marked  for  identification,  and 
this  was  marked  for  identification.  The  Judge  ruled 
against  me  on  this. 

Mr.  Marcussen:  As  I  understand  it,  this  is  a 
copy  of  a  letter  from  Mr.  Bosserman,  who  was  the 
taxpayer's  accountant,  and  addressed  to  her  attor- 
ney, Mr.  Maurice  Heyman,  and  this  letter  was 
ruled  out  in  the  trial  below.  It  has  no  materiality 
to  the  issues  in  this  case.  That  matter  was  passed 
upon  in  the  criminal  trial,  and  if  this  is  offered  in 
evidence,  it  is  going  to  be  necessary  for  me  to  call 
Mr.  Bosserman  here  and  go  into  details  of  the 
statement.  It  does  not  impeach  him,  in  any  sense. 
It  is  a  self-serving  declaration. 

I  might  say  that  the  basis,  the  entire  basis,  of 
the  criminal  trial  here  w^as  to  try  everybody  but 
Catherine  O'Connor.  The  basis  of  the  trial  was  to 
try  the  accountant  and  to  blame  it  onto  him. 
The  Court:    Who  is  he?  [27] 
Mr.  Crittenden:    A  government  witness. 
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The  Court:     Called  by  the  government? 

Mr.  Marcussen:    Yes. 

Mr.  Crittenden:  May  I  point  this  ouf?  Mrs. 
O'Connor,  in  February,  1943,  never  having  filed  an 
income  tax  return  theretofore,  having  no  necessity 
for  filing  one,  knowing  that  she  knew  nothing  about 
income  tax,  this  man  represented  himself  as  a 
skilled  accountant  with  some  40  years  of  experi- 
ence and  licensed  to  practice  before  the  Federal 
District  Court — she  provided  him  with  all  the  in- 
formation he  requested,  all  of  her  books  and  records 
and  even  the  government's  disputed  records,  which 
is  that  instrument  which  they  claim  is  the  basis  of 
the  fraud.  She  made  a  complete  disclosure — the 
gray  book.  All  of  this  information,  including  the 
checks,  were  given  to  Mr.  Bosserman,  and  Mr. 
Bosserman  undertook  to  make  out  a  return.  He  told 
her  to  sign  it.  She  did  it,  and  she  sent  it  in  and 
make  a  tax  payment  on  the  basis  of  that. 

Then  Mr.  Bosserman  appeared  in  this  case  for 
the  government  and,  in  1945,  delivered  the  gray 
book  which  they  claim  is  the  basis  of  fraud  in  this 
case,  which  was  supplied  to  the  accountant  and 
used  by  him  in  making  up  returns,  by  his  own  testi- 
mony, he  delivered  that  to  Agent  Krause  in  1945 
when  the  investigation  started,  and  made  no  effort 
to  communicate  with  Mrs.  O'Connor  in  the  matter. 

Now,  we  have  to  show  that  she  knew  nothing 
about  taxes,  that  she  employed  a  person  who  was 
skilled  or  a  person  she  believed  was  skilled.  She 
relied  upon  his  judgment  and,  having  done  that, 
would  not  be  guilty  of  fraud,  just  because  the  gov- 
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ernment  comes  up  with  a  different  figure  on  the 
same  information  and  same  data  that  she  had. 

It  is  immaterial  to  this  case  that  she  had  no 
knowledge  and  consequently  there  was  no  wrongful 
intent  on  her  behalf  and  she  had  a  right  to  rely  on 
him.  Now,  this  language  shows  the  state  of  mind 
that  she  had  and  he  had  as  of  1947,  that  she  knew 
absolutely  nothing  about  taxes  and  relied  upon  him 
in  making  up  the  returns.  Now,  that  is  the  ma- 
teriality, and  I  think  it  is  quite  material,  your 
Honor,  in  the  question  of  fraud. 

The  Court:  For  what  purpose  was  it  offered  in 
that  proceeding? 

Mr.  Crittenden:  To  show  the  question  of  inten- 
tion. 

The  Court:    Whose  intention? 

Mr.  Crittenden :  The  state  of  mind  of  Mrs.  O'Con- 
nor and  Mr.  Bosserman,  that  Mrs.  O'Connor  was 
relying  on  him. 

The  Court :    Upon  what  ground  was  it  ruled  out  ? 

Mr.  Crittenden :  I  hate  to  say  this,  but  the  Judge 
ruled  with  the  District  Attorney  on  all  occasions. 
He  just  said  it  happened  after  the  return  was  filed. 

The  Court:    For  what  purpose?  [29] 

Mr.  Crittenden:     Showing  state  of  mind. 

The  Court:    By  whom? 

Mr.  Crittenden :  Of  Mr.  Bosserman,  that  he  knew 
she  was  relying  on  him  when  he  made  up  the  state- 
ment. 

Mr.  Marcussen:  It  is  not  an  issue  in  this  case. 
The  only  thing  that  is  at  issue  in  this  case  is  Mrs. 
O'Connor's  state  of  mind,  as  stated  in  1947,  tliree 
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years  after  the  last  year  in  question  here,  and  it  is 
simply  a  letter  by  Mr.  Bosserman,  the  Petitioner's 
accountant,  addressed  to  her  attorney,  Mr.  Heyman, 
not  offered  to  impeach  Miss  O'Connor,  and  certainly 
incompetent  to  show  the  taxpayer's  state  of  mind. 

Mr.  Crittenden:  Mr.  Heyman  wasn't  a  witness. 
Mr.  Bosserman  was. 

Mr.  Marcussen:  The  issue  is  the  state  of  mind 
of  the  taxpayer.  I  would  like  to  have  her  take  the 
stand. 

The  Court:    Who  is  Mr.  Heyman? 

Mr.  Crittenden:     Counsel  with  me  in  this  case. 

The  Court:    Is  this  the  last  one  in  that  case? 

Mr.  Crittenden:     Yes. 

The  Court :  On  the  basis  of  statement  of  counsel, 
and  the  purpose  for  which  it  is  offered,  I  shall  sus- 
tain the  objection  in  this  case,  because  I  don't  think 
that  it  would  be  competent  testimony  or  evidence 
for  the  purpose  stated,  that  I  can  see. 

Now,  if  there  was  something  that  I  don't  know 
about  [30]  Mr.  Bosserman  and  his  testimony,  pre- 
siunably  there  might  be  some  reason  for  it,  but  I 
don't  find  that  this  would  be  proof  of  the  matter 
Vv^hich  has  been  presented  to  me,  so  I  will  rule  it 
out,  and  the  other  documents  which  have  been 
listed,  and  have  been  agreed  to,  that  is,  the  docu- 
ments which  were  offered  at  the  other  trial,  but 
were  not  made  a  part  of  the  record — how  many 
papers  are  there,  Mr.  Clerk?  I  know  two  of  them 
were  blown-up  checks. 

The  Clerk:     I  count  ten,  if  your  Honor  please. 
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and  then  these  two  so-called  blown-up  checks.  That 
seems  to  be  14. 

Mr.  Crittenden:  That  one  you  have  here  is  one 
that  was  admitted  to  evidence. 

The  Court:    That  one  is  admitted. 

The  Clerk:    Then  13,  if  your  Honor  please. 

The  Court :  13  are  received  and  made  exhibits  in 
this  case,  that  is  our  exhibits,  and  show  that  there 
are  13  documents  in  there,  in  that  envelope,  and 
are  made  Exhibit  6  in  this  proceeding. 

Now,  the  other  one  which  was  in  evidence  goes 
with  it  as  a  part  of  Exhibit  5. 

Mr.  Crittenden :  May  I  have  this  marked  for 
identification  ? 

The  Court:  Yes,  this  letter  will  be  given  iden- 
tification ISTo.  7,  for  the  Petitioner.  [31] 

The  Clerk:    For  identification. 

The  Court:    Yes,  for  identification. 

(The  letter  referred  to  was  marked  for  iden- 
tification as  Petitioner's  Exhibit  N"o.  7.) 

The  Court:  Now,  what  did  we  have  of  those 
original  papers  that  you  were  tendering  in  support 
of  your  original  motion  ?  You  had  those  marked  ? 

Mr.  Crittenden:     Those  were  the  first  four. 

The  Court:  Four  papers  marked  for  identifica- 
tion? We  have  1,  2,  3,  and  4  for  identification,  and 
now  we  have  7  and,  as  exhibits  in  evidence,  we  have 
5  and  6. 

The  Clerk:    Correct. 

The  Court:    All  right,  you  may  proceed. 

Mr.  Crittenden:  Your  Honor,  we  have  here  the 
transcript  of  the  testimony  in  the  first  trial  to  which 
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counsel  referred.  I  want  to  point  out  to  your  Honor 
that  these  are  my  own  copies,  and  they  may  be 
marked  up  with  pencil  on  there.  I  have  a  bad  habit 
of  doing  that,  and  I  want  your  Honor  to  disregard 
any  pencil  marks  and  I  understand  that  Mr.  Mar- 
cussen  has  the  Court  copies  and  can  compare  them 
and  see  if  they  follow. 

Mr.  Marcussen:     Subject  to  check  for  errors? 

Mr.  Crittenden:  Now,  this  consists  of  Volumes 
1,  2, — some  of  these  are  bound  into  two  volumes. 
I  will  just  count  the  numbers  that  are  marked.  [32] 

Mr.  Marcussen:  Do  I  understand  that  you  offer 
the  entire  transcript? 

Mr.  Crittenden:  I  am  going  to  pick  out  parts. 
That  is  what  we  are  doing,  as  I  take  it.  I  will  want 
testimony  of  a  couple  of  the  witnesses  here,  and  I 
will  point  them  out  to  your  Honor. 

Any  markers  in  here  with  papers  I  wish  you 
would  disregard  them.  There  are  eight  volumes 
here,  bound  up. 

The  Court:     How  many  separate? 

Mr.  Crittenden:    Ten  separate  volumes. 

The  Court:  Ten  separate  batches  here?  That  is, 
bound  separately,  which  are  marked  for  eight  vol- 
umes of  testimony.  Are  they  offered  as  they  are? 

Mr.  Crittenden :  I  am  offering  them  as  they  are, 
and  I  am  going  to  draw  upon  them  for  the  testi- 
mony of  Mrs.  Mattick,  and  I  think  Bell,  and  I 
think  you  will  want  the  testimony  of  Tormey  and 
Mrs.  O'Connor. 

Now,  we  don't  intend  to  put  your  Honor  to  the 
trouble  of  reading  any  more  than  what  is  specified. 
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Mr.  Marcussen:  And  Mr.  W.  M.  Roche,  and  Mr. 
Richard  Akeroyd. 

The  Court:  Now,  as  I  understand  it,  it  is  agreed 
that  the  testimony  of  those  individuals  named  by 
counsel  for  Petitioner  and  counsel  for  the  Respond- 
ent, given  at  the  time  of  the  trial  are  to  be  made 
a  part  of  the  record  in  this  case,  [33]  for  the  pur- 
poses of  this  case? 

Mr.  Marcussen :    That  is  right. 

Mr.  Crittenden:     That  is  right. 

The  Court:  Maybe  we  will  have  to  make  that  a 
joint  exhibit. 

The  Clerk:    Joint  Exhibit  8-A. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Joint  Exhibit  8-A.) 

[See  pages  355-387.] 

Mr.  Crittenden:  Now,  your  Honor,  I  have  a 
transcript  of  a  part  of  the  trial,  and  it  was  sus- 
tained by  the  Court,  that  fraud  was  not  an  issue  in 
that  trial,  and  it  was  also  followed  by  the  second 
trial,  the  same  instructions  were  taken  without 
change  for  the  second  trial. 

Mr.  Marcussen:  Now,  if  your  Honor  please, 
this  constitutes  nothing  more  or  less  than  a  differ- 
ence between  government  counsel  and  the  counsel 
for  the  defendant,  in  the  criminal  trial. 

The  Court:     Which  trial? 

Mr.  Marcussen:     The  second  criminal  trial. 

Mr.  Crittenden:    Followed  in  the  second  trial. 

Mr.  Marcussen:  Now,  the  instructions  to  the  jury 
are  in  evidence.  The  nature  of  the  criminal  trial  is 
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enclosed  by  the  evidence  which  has  been  stipulated 
in  this  case,  which  includes  the  pleading. 

Mr.  Crittenden:  I  have  no  objection  to  using 
this  [34]  form  in  the  certificate  of  the  clerk,  rather 
than  calling  the  clerk. 

Mr.  Marcussen:  Subject  to  check  for  any  in- 
accuracies; I  don't  raise  any  question  as  to  the 
authenticity. 

Mr.  Crittenden:  You  could  call  the  reporter  and 
ask  his  present  recollection. 

Mr.  Marcussen:  It  is  not  our  purpose  to  go  to 
all  that  trouble. 

Mr.  Crittenden:  I  didn't  want  to  be  in  the  posi- 
tion of  being  sawed  off. 

The  Court:  Now,  where  are  we  on  this,  then? 
You  are  offering  this  in  evidence  ?  Is  that  what  you 
mean? 

Mr.  Crittenden:  As  part  of  the  proceedings  of 
this  case. 

Mr.  Marcussen:    The  Respondent  objects. 

The  Court:    What  is  the  basis  of  your  objection? 

Mr.  Marcussen:  The  objection  is  that  it  is  im- 
material and  merely  shows  the  difference  that  was 
argued  out  in  the  trial  below,  as  to  a  proper  in- 
struction as  to  what  is  the  element  of  intent  under 
the  charge  in  the  indictment,  and  counsel  wished 
to  have  an  instruction  which  specifically  used  the 
word  "fraud,"  and  government  counsel,  as  I  have 
just  read  that,  pointed  out  that  the  word  was  not 
used  in  the  statute,  but  merely  referred  to  willful 
intent  to  evade  the  tax  due,  words  to  that  effect. 

The  Judge  gave  adequate  instructions  to  the  jury. 
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Mr.  Crittenden:  There  was  adjudication  that 
fraud  was  not  an  issue  in  that  case. 

The  Court:    What  was  the  issue  in  that  case? 

Mr.  Crittenden:     Section  145. 

The  Court:    What  was  the  issue? 

Mr.  Crittenden:  I  thought  fraud  was  an  issue, 
but  I  was  fooled. 

The  Court:  Well,  what  was  it?  I  understand 
there  was  a  conviction  for  felony. 

Mr.  Crittenden:    Yes,  for  1942. 

The  Court:     Well,  what  was  the  conviction  for? 

Mr.  Crittenden:    145  of  the  Code. 

The  Court:    What  do  you  say  it  was? 

Mr.  Crittenden:  I  thought  fraud,  but  the  Court 
ruled  against  me.  I  mean  the  adjudication  of  the 
Court  was  something  besides  fraud.  I  still  don't 
think  it  is  a  law,  but  I  lost  on  the  appeal. 

The  Court:  As  far  as  that  is  concerned,  I  don't 
know  that  we  need  to  waste  a  lot  of  time  on  it  here. 
The  objection  to  this  is  on  the  ground  that  it  is  im- 
material, and  since  we,  as  so  often  stated,  have  no 
jury  to  protect,  we  are  the  court  and  the  jury;  we 
proceed  to  make  the  record,  and  do  not  normally 
sustain  objections  for  immateriality  unless  it  is  an 
obvious  encumbering  of  the  record,  an  undue  en- 
cumberance.  [36]  The  objection  will  be  overruled, 
and  the  exhibit  will  be  marked  Exhibit  9  in  evi- 
dence. Of  course  counsel  can  make  whatever  argu- 
ment he  wants  to  make  on  his  brief.  He  will  prob- 
ably make  it  anyhow,  and  then  when  we  get  it,  we 
will  look  at  it  and  see  if  we  think  it  has  merit. 
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(The  document  referred  to  was  marked  and 
received   in   evidence    as   Petitioner's    Exhibit 

No.  9.) 

Mr.  Crittenden:  Your  Honor,  I  have  my  office 
copies,  a  copy  sent  to  me  by  Mr.  Nestell  of  requests 
for  work  sheets  for  him  to  work  on  and  make  a 
comparison  for  the  purpose  of  this  trial,  and  the 
work  sheets  were  refused.  You  will  stipulate  to  that, 
so  I  will  show  you  what  I  did  receive  was  this 
photostat,  two  pages,  that  is  all  I  received,  no  sup- 
porting papers  with  that. 

I  am  offering  these  to  show  the  demand  and  that 
they  were  refused,  my  letter  of  June  20,  and  Mr. 
NestelFs  letter  of  June  20— Mr.  Nestell's  letter  of 
July  10,  and  the  reply  I  received  was  forwarded  to 
Mr.  Nestell. 

Mr.  Marcussen:  As  to  authenticity,  I  don't  have 
the  file  in  which  this  material  would  be  contained, 
so  I  would  want  to  reserve  an  opportunity  to  com- 
pare the  letters  with  the  letters  I  have  in  the  file. 

Secondly,  I  want  to  say  that  there  is  a  procedure 
in  the  rules  of  this  Court  for  a  statement  of  posi- 
tion of  either  party,  and  that  no  such  motion  was 
filed,  and  this  is  too  late  [37]  to  do  anything  about 
the  failure  to  supply  work  papers. 

A  request  was  made  for  the  detailed  working 
papers  which  are  very,  very  voluminous,  supporting 
certain  statements  which  were  supplied  to  counsel 
at  his  request.  That  statement  was  a  statement  of 
the  computation  of  the  increase  in  net  worth  of  the 
Petitioner,  and  also  an  independent  statement,  set- 
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ting  forth  a  detailed  statement  of  the  income  and 
expense  for  each  one  of  the  taxable  years. 

She  has  that  information  and  she  has  the  books, 
all  the  detailed  information.  What  she  is  asking 
for  is  the  voluminous  detailed  account  sheets  of  our 
auditor  who  audited  these  books. 

Mr.  Crittenden:  Your  Honor  will  see  that  I  re- 
ceived these  photostatic  copies.  The  accountant  had 
them  before  him,  and  he  found  it  wasn't  sufficient 
to  prepare  the  necessary  information  for  this  Court. 
The  reasons  why  the  demand  was  made 

Mr.  Marcussen:  If  your  Honor  please,  counsel 
informed  me  yesterday  that  he  couldn't  get  his  ac- 
countant to  make  an  audit  in  this  case.  It  took  our 
own  accountant  anywhere  from  three  to  six  months 
to  audit  the  accounts  and  ascertain  the  true  income 
of  this  petitioner,  and  he  desires  to  avail  himself 
simply  of  all  the  details  of  the  computations  of  the 
government,  instead  of  making  his  own  audit. 

He  has  the  burden  of  proof.  It  amounts  here  to 
an  [38]  improper  request  for  detailed  audit  papers 
of  the  agent  who  made  the  investigation  in  this 
case.  Now,  Petitioner  has  the  burden  of  proof  in 
this  matter. 

Mr.  Crittenden:  I  am  not  an  accountant.  I  am 
just  a  lawyer.  I  go  to  skilled  accountants  and  he 
said  he  needed  other  things  to  go  ahead.  I  said  I 
would  make  the  request  for  them.  He  said  he  would 
and  went  ahead  and  made  a  request  and  came  up 
against  a  blank  wall. 

You  know  that  in  the  years  since  1942,  a  lot  of 
water  has  gone  under  the  bridge,  and  to  go  out  and 
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make  independent  verification  at  this  time  would 
be  impossible.  The  accountant  needs  those  things  to 
work  from,  and  without  those,  he  tells  me  he  is 
unable  to  do  it.  The  reasons  in  my  demand  are 
shown  there,  and  I  think  if  I  do  not  have  the  proof, 
it  is  not  my  fault,  and  I  want  to  show  that. 

Mr.  Marcussen:  There  is  no  impossibility  to 
make  an  audit  in  this  case.  If  the  government  can 
make  the  audit,  then  the  taxpayer  can  make  the 
audit.  This  amounts  to  nothing  else  but  a  request  for 
detailed  evidence  that  is  in  possession  of  the  gov- 
ernment and  the  method  of  calculation  supporting 
the  deficiency.  There  is  a  method  by  which  counsel 
could  have  requested  this,  under  the  rulings  of  the 
Court,  and  this  is  not  the  time  to  make  the  request. 

Mr.  Crittenden:  I  made  a  request  for  certain 
things,  and  I  want  to  show,  your  Honor,  that  the 
deficiency  sets  forth  [39]  round  numbers  as  per 
attached  schedule,  and  not  having  the  attached 
schedule,  I  raise  this  point. 

Mr.  Marcussen:  I  will  clarify  that  for  you  right 
now.  The  schedules  referred  to  a  deficiency  notice 
and  are  not  the  schedules  on  the  returns  of  the  tax- 
payer. There  were  no  schedules  attached  to  the  de- 
ficiency notice.  Those  designations  of  schedules  are 
designations  of  schedules  appearing  on  the  return 
of  the  taxpayer. 

Mr.  Crittenden:  It  says,  "Schedule  B,  increase 
in  other  expenses,  increase  in  salaries  and  wages, 
increase  in  taxes  and  business." 

Mr.  Marcussen:     That  is  in  the  notice  as  it  ap- 
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pears  attached  to  the  Petition,  if  your  Honor 
please. 

The  Court:    Where  are  you  reading  this? 

Mr.  Crittenden:  Page  3,  on  ^^Adjustment  to  net 
income  for  the  year  1944."  For  instance,  deductions, 
Schedule  B,  "Increase  in  other  expenses.  Schedule 
C,  "Increase  in  salaries  and  wages,"  Schedule  C, 
"Increase  in  taxes  on  business,"  Schedule  C,  "In- 
crease on  loss." 

The  Court:  Well,  I  take  it— I  don't  have  the 
return  before  me,  but  I  take  it  that  Schedule  F  of 
the  return  is  "Other  expenses."  Is  that  what  it  is? 

Mr.  Marcussen:     That  is  correct,  your  Honor. 

The  Court :  That  is  merely  designating  its  classi- 
fication for  the  purpose  of  making  the  return,  as 
I  understand  [40]  it? 

Mr.  Marcussen:     Just  by  way  of  identification. 

The  Court :    Just  descriptive,  is  that  all  ? 

Mr.  Crittenden:  I  don't  see  any  attached  sched- 
ule on  there. 

The  Court:  It  is  a  reference  to  where  it  should 
be  on  the  return. 

Mr.  Marcussen:  That  schedule  B  is  on  the  back 
of  the  first  page,  if  your  Honor  please,  and  it 
shows 

The  Court:  Is  that  the  '44  return?  Schedule  B, 
Income  from  rents? 

Well,  now,  these  references  to  schedules  B  and  C 
certainly  merely  are  designations  of  the  schedule 
where  they  are  supposed  to  be  reported  on  the 
return. 
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Mr.  Crittenden:  If  that  is  so,  I  entirely  mis- 
understood the  letter. 

The  Court:    That  is  what  that  is. 

Mr.  Crittenden :  I  understood  it  was  the  schedule 
attached.  I  looked  and  couldn't  find  it. 

The  Court:  Now,  as  to  statements  with  respect 
to  Schedules  F  and  G,  those  are  references,  those 
are  identification  items,  your  depreciation,  your 
Schedule  B,  increase  in  other  expenses.  Schedule  P, 
is  a  reference  back,  or  rather  a  reference  from  B 
down  to  F  for  detail  as  to  what  it  is,  because  F  is 
the  explanation  for  depreciation  claimed  in  Sched- 
ules B  [41]  and  C.  Schedule  G  is  an  explanation  of 
Columns  4  and  5. 

So  those  are  descriptive  mainly  to  tie  this  in  with 
the  return  as  reported.  Those  are  identification 
marks. 

Mr.  Crittenden:  When  I  read  a  report  and  it 
says,  "Per  Schedule  so  and  so,"  and  then  refers 
like  for  instance  to  Schedule  C,  Increase  in  loss; 
Schedule  G,  $100,  I  look  to  the  paper  to  see  where 
the  schedule  is. 

The  Court:  All  of  this  is  on  the  return.  Those 
are  adjustments  made  with  respect  to  matters  in 
certain  categories  on  returns,  and  that  appears  to 
be  what  that  is.  That  is  a  logical  conclusion  to 
draw,  because  all  of  these  adjustments,  and  a  state- 
ment attached  of  necessity,  to  be  plain,  would  have 
to  tie  in  to  show  that  it  is  an  adjustment  of  figures 
on  the  return.  Well,  the  figures  on  the  return  fall 
in  the  various  categories  as  required  by  the  form. 
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that  some  of  the  items  be  broken  down  in  the  sched- 
ules of  the  return. 

I  don't  think  that  that  is  necessary. 

Mr.  Crittenden:  I  only  misunderstood  it,  your 
Honor,  and  I  was  laboring  under  that  misappre- 
hension, until  it  was  explained. 

The  Court:  I  presume  that  that  was  part  of  the 
matter  back  of  documents  offered  here. 

Mr.  Crittenden:  I  was  given  this.  Then  I  was 
told  that  that  was  my  details.  The  accountant  tells 
me  it  is  not  enough  for  him  to  work  with.  Maybe  he 
is  not  skilled  [42]  sufficiently. 

Mr.  Marcussen:  He  had  the  books  that  our  ac- 
countant had. 

Mr.  Crittenden:  He  said  it  was  not  sufficient. 
You  will  notice  Mr.  Barlow's  testimony  to  the  same 
effect,  that  it  wouldn't  be  sufficient. 

The  Court:    Who  is  he? 

Mr.  Crittenden:    He  testified  in  the  second  trial. 

The  Court:    Who  is  he? 

Mr.  Crittenden:  A  witness,  a  certified  public 
accountant. 

The  Court :    What  was  his  participation  ? 

Mr.  Crittenden:     A  witness  for  the  defense. 

The  Court:  Called  as  an  expert  accountant,  or 
something  of  that  kind,  to  give  opinion? 

Mr.  Marmussen :  Simply  to  a  computation  of  the 
tax  that  was  introduced  in  a  criminal  trial  by  the 
government  and  made  no  reference  to  these  sheets 
or  anything  that  is  being  discussed  at  the  present 
time.  He  made  reference  only 
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The  Court:  It  couldn't  very  well  have  been  to 
these  sheets. 

Mr.  Marcussen :    They  were  not  in  evidence. 

He  merely  testified  that  he  wouldn't,  in  substance, 
be  able  to  compute  the  tax  unless,  for  example,  he 
knew  how  much  of  the  exemption,  for  example,  had 
been  taken  by  the  [43]  husband  of  the  Petitioner, 
and  also  stated  that  he  would  not  be  able  to  compute 
the  tax  unless  he  had  an  accurate  ascertainment  of 
the  earned  income,  in  order  to  compute  the  earned 
income. 

Mr.  Crittenden :  He  also  testified  what  was  neces- 
sary in  an  audit. 

The  Court:  Now,  as  I  understand  it,  we  have 
here  copy  of  a  letter  by  Mr.  Crittenden,  under 
date  of  June  20,  1950,  enclosing  a  copy  of  a  letter 
he  received  from  Mr.  Nestell,  of  the  same  date,  ask- 
ing for  work  sheets  of  the  government,  although 
that  letter  is  rather  general,  and  I  would  not  neces- 
sarily know  just  what  Mr.  Nestell  wanted. 

Now,  while  it  is  not  here,  I  presume  from  the 
second  letter,  dated  July  10,  a  copy  of  which  I  have 
here,  to  the  technical  staff  from  Mr.  Crittenden, 
enclosing  a  copy  of  a  letter  received  by  him  from 
Mr.  Nestell,  dated  July  7,  which  indicates  that  cer- 
tain schedules  were  received,  but  Mr.  Nestell 
wanted  something  further,  and  now  do  I  understand 
that  these  four  copies  of  letters,  the  ones  I  have 
mentioned,  and  these  two  photostatic  schedules  are 
the  sum  total  of  the  matters  that  you  are  now 
offering  here? 
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Mr.  Crittenden:  That  is  right,  and  I  also  stipu- 
late that  I  didn't  receive  what  I  asked  for. 

The  Court:  The  truth  is,  I  rather  think  that 
you  did.  These  schedules  are  pretty  full  and  quite 
descriptive.  [44] 

Mr.  Crittenden:  I  had  those  before  I  wrote  the 
letter. 

The  Court:  Well,  then,  I  think  they  are  pretty 
full  and  complete,  for  the  purposes  here,  and  they 
state  the  determination,  the  categories,  the  charac- 
ter of  the  items,  the  allow^ances  made  and  every- 
thing in  there  quite  in  detail,  and  certainly  it  would 
give  an  accountant  the  necessary  leads  for  his  veri- 
fication of  these  matters  from  records  in  working 
up  an  analysis  or  a  calendar  statement. 

So  I  will  mark  the  four  copies  of  letters,  and  the 
document  that  was  supplied  in  evidence  as  Peti- 
tioner's Exhibit  10. 

(The  documents  referred  to  were  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  10.) 

The  Court :  Now,  I  would  say  that  certainly  mth 
that  detail  and,  of  course,  you  say  you  had  it  before, 
well,  from  that  detail,  then,  if  there  were  matters 
that  weren't  clear  to  this  accountant  on  it,  and  that 
he  couldn't  verify  from  records  of  this  Petitioner, 
then  certainly  his  request  made  was  not  of  such 
character  as  evidenced  by  those  sheets,  to  indicate 
any  proper  request  for  anything  beyond  that,  be- 
cause it  is  just  broad  and  general,  and  now  it  ap- 
pears to  me  that  he  should  have  given  you  some- 
thing more  to  go  on  than  your  course  was  then  on 
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the  basis  of  specified  deficiencies,  to  file  your  proper 
motion  before  going  to  trial  on  this  case;  [45]  for 
further  and  better  statement,  if  there  was  anything 
that  couldn't  be  worked  out,  but  at  any  rate,  to  show 
what  actually  transpired.  Those  matters  are  ad- 
mitted in  evidence  and  marked  Petitioner's  Ex- 
hibit 10. 

(Discussion  off  the  record.) 

Mr.  Marcussen:  Counsel  and  I  have  discussed 
certain  documents  and  if  counsel  has  no  objection, 
as  he  has  stated  he  hasn't,  I  would  like  to  offer  in 
evidence  the  certified  copies  of  bonds,  purchased  by 
the  Petitioner  in  the  year  1943,  and  I  believe  all 
of  them  were  purchased  in  that  year.  They  are  ma- 
terial only  to  show  the  funds  at  her  disposal  during 
that  year,  and  they  tie  into  the  net  worth  statement 
which  has  already  been  submitted  to  counsel,  and 
which  the  government  will  introduce  into  evidence 
in  support  of  the  deficiency  judgment. 

The  Court:    Is  there  any  objection? 

Mr.  Crittenden:  No  objection.  I  don't  want  to 
limit  the  purpose.  I  want  the  Court  to  consider 
them  for  whatever  he  wants  to. 

The  Court:  They  will  go  in  for  whatever  they 
shoAv  is  material  and  relevant. 

That  will  be  Exhibit  B  in  evidence. 

(The  documents  referred  to  were  marked 
and  received  in  evidence  as  Respondent's  Ex- 
hibit B.) 

Mr.  Marcussen:    That  is  all  at  this  time.  [46] 
*  *  *  #  » 
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called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Crittenden)  :  Where  do  you  reside, 
Mrs.  O'Connor'? 

A.     I  reside  at  533  Valencia  Street. 

Q.     And  you  are  the  Petitioner  in  this  case? 

A.     Yes,  sir. 

Q.  Now,  when  did  you  sell  that  Baker  Street 
apartment  ? 

These  is  no  use,  your  Honor,  in  going  back  to 
all  [69]  the  questions  that  were  covered  on  the  testi- 
mony in  these  trials  before  your  Honor,  so  I  am 
not  going  to  repeat  that  matter. 

The  Court:  You  are  making  your  case.  So  you 
go  ahead  and,  if  I  have  any  difficulty  following 
you,  I  will  so  state  and  we  will  meet  the  questions 
as  we  come  to  them. 

Q.  (By  Mr.  Crittenden)  :  When  did  you  sell  that 
Baker  Street  apartment? 

A.  I  think  it  was — I  am  not  quite  sure — but  I 
think  in  the  fall  of  1945. 

Q.  And  at  that  time,  did  you  give  up  the  apart- 
ment that  you  and  your  sister  used  there? 

A.     Yes,  I  had  to  give  it  all  up,  yes,  sir. 

Q.  I  notice  on  the  statement  here,  on  the  net 
worth  statement,  there  was  some  money  for  a  hot 
water  heater. 

The  Court:     It  is  Exhibit  10,  I  believe. 
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Q.  (By  Mr.  Crittenden)  :  I  see  there  is  a  water 
heater.  Did  you  have  water  heater  trouble? 

A.  Yes,  it  seems  like  when  I  bought  the  build- 
ing there  was  an  appliance  or  something  belonging 
to  the  water  heater  that  I  didn't  know  about,  like 
the  PG  &  E  owning  the  meters  and  things  and 
anyway,  after  I  took  the  place,  they  came  and  got 
this  something,  whatever  it  was,  and  it  incapaci- 
tated the  water  heater,  causing  me  to  have  to  install 
a  new  water  heater  [70]  for  the  apartment  house. 

Q.     That  was  soon  after  you  purchased  it? 

A.  I  believe  so.  I  wouldn't  be  quite  sure.  It  may 
be  within  three  or  four  months,  it  might  have  been 
earlier. 

Q.  Now,  you  cashed  in  all  your  war  bonds  at  the 
time  you  purchased  the  Baker  Street  property"? 

A.  Yes,  I  wanted  to  explain,  if  I  might,  about 
some  of  those  war  bonds. 

The  Court:     He  will  ask  the  questions. 

Q.  (By  Mr.  Crittenden)  :  I  just  wanted  to  know 
about  those.  A.    Yes,  I  turned 

Q.  Here  are  two  $1,000  bonds,  one  purchased  in 
April  and  one  in  May,  1943;  and  two  more  in  Au- 
gust of  1943. 

A.  Yes.  I  turned  these  in  on  the  property  to  Mr. 
Heyman.  I  bought  the  apartment  house  from  Mr. 
Heyman,  my  attorney,  and  these  were  down  pay- 
ment. 

Q.  Now,  those  were  cashed  in  at  the  time,  as 
part  of  the  transaction?  A.     Yes,  sir. 
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Q.  I  understand  two  of  them  had  to  be  held  for 
a  while  before  Mr.  Heyman  got  his  money? 

A.     That  is  right. 

Q.  Now,  at  the  time  Vic  Divers  sold  out  this 
business  to  you,  what  did  the  inventory  consist 
of?  [71] 

The  Court:    The  liquor  store? 

Q.  (By  Mr.  Crittenden)  :  It  was  a  bar  that  you 
had  down  there  ?  A.     Yes. 

Q.     And  Vic  Divers  was  your  partner? 

A.     That  is  right. 

Q.     You  had  bought  a  half -interest  before  1942? 

A.     That  is  right. 

Q.    You  bought  the  other  half  in  July  1942? 

A.  Yes,  I  bought  half -interest  in  1940  with  Mr. 
Gragan  and  then  I  bought  Mr.  Divers  out  in  1942. 
He  bought  Mr.  Gragan  out  in  1941. 

Q.  What  did  that  inventory  consist  of  at  the 
time  you  bought  him  out? 

A.  It  wasn't  very  much,  Mr.  Crittenden,  due 
to  the  fact  that  the  liquor  that  we  were  just  talking 
about  had  been  stolen  December  10,  1941,  when 
they  broke  in  and  took  a  lot  of  it. 

Q.     Did  you  have  a  breaking-in  in  1942? 

A.  No,  sir,  in  1941,  December  10,  1941,  when 
Mr.  Divers  was  my  partner. 

Q.  You  had  carried  a  very  minimum  supply,  I 
take  it? 

A.  Yes,  it  was  hard  to  get  anything  anyway.  It 
was  hard  to  get  liquor  of  any  kind  and  stuff  that 
I  did  have  on  hand  was  stolen.  [72] 
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Q.     Thereafter  you  only  kept  broken  bottles? 

A.  What  we  could  get,  putting  in  rum  and  all 
that  stuff  to  be  able  to  buy  a  few  bottles. 

Q.  Now,  at  the  end  of  1944  you  had  inventory, 
did  you?  A.     Yes,  sir,  I  did. 

Q.  Now,  when  you  bought  whisky  or  merchant- 
able liquor  during  that  time,  in  what  manner  did 
you  buy  it? 

A.  That  is  what  I  was  just  telling  you.  I  would 
have  to  buy  maybe 

Mr.  Marcussen:  I  object.  That  was  thoroughly 
covered  in  testimony  in  the  previous  trial  and  has 
no  materiality  here. 

The  Court:  Now,  she  is  being  questioned  on  the 
issues  and  you  may  proceed. 

Q.   (By  Mr.  Crittenden)  :  What  did  it  consist  of? 

A.  Just  four  or  maybe  six  bottles,  or  maybe  nine 
or  sometimes,  if  we  were  lucky  to  get  a  case,  I 
would  have  to  buy  maybe  five  or  seven  or  sometimes 
ten  cases  of  tequilla  and  rum  and — not  cordials,  but 
mixes  like  Manhattans  or  cocktail  stuff.  They  are 
still  standing  down  there. 

The  Court :    When  was  this  you  are  speaking  of  ? 

The  Witness:    You  are  asking  me? 

By  Mr.  Crittenden:    1944?  A.     Yes.  [73] 

Q.  Now,  in  1944,  did  you  have  a  lot  of  these 
types  of  rum  and  tequilla  and  cocktail  mixes? 

A.     I  still  do. 

Q.  That  was  your  principal  stock  at  that  time, 
was  it? 

A.    Yes,  sir,  I  used  to  have  to  run  around,  even 
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bring  in  beer  and  stuff,  a  case  or  two  at  a  time.  It 

was  hard  to  get. 

Q.  And  the  inventory — there  was  an  inventory 
prepared  early  in  this  case  ?  Do  you  remember  when 
Mr.  Heyman  and  you  went  to  the  Intelligence 
Unit's  office? 

A.  I  was  too  confused  down  there  with  all  of 
them  saying  this  and  that  to  me,  that  I  may  have 
said  yes  when  I  should  have  said  no.  I  don't  know 
w^hat  really  did  take  place  down  there. 

Q.  And  your  inventory  at  the  end  of  1944  con- 
sisted, for  the  most  part,  of  these  things  that  you 
got  on  deals  ?  A.     That  is  right. 

Q.  Now,  was  there  a  market  for  those?  Could 
you  sell  them  to  anybody  at  that  time? 

A.  No,  I  still  have  it.  I  had  to  discount  a  lot  of 
it  since  I  moved  into  my  new  place  and  had  to  sell 
at  a  loss.  I  have  got  it  all  down  in  my  books. 

Q.     You  moved  early  in  1945  to  the  new  place? 

A.     In  the  fall  of  1945,  September  of  1945. 

Q.  Now,  when  you  moved  and  you  sold  this 
place,  can  you  tell  the  Court  how  much  you  received 
for  some  of  those  things  you  had  in  the  inventory? 

Mr.  Marcussen:  May  we  have  that  identified  as 
to  what  he  means? 

(Question  read.) 

Mr.  Marcussen:  I  object  to  that  as  assuming  a 
fact  not  in  evidence.  The  evidence  will  show  that  we 
are  talking  about  the  inventory  at  the  end  of  1945 
— I  beg  your  pardon,  1944 — and  the  sale  of  that 
material,  after  the  taxable  year,  has  no  materiality 
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on  the  issues  in  the  case,  and  it  assumes  that  she 
has  testified  here  that  she  sold  those  during  the 
taxable  year.  She  has  testified  to  no  such  thing. 

Mr.  Crittenden:  I  am  taking  the  position  that 
inventory  should  properly  be  written  off  at  its  true 
value.  At  least  at  that  time  there  was  an  actual 
market  for  the  cats  and  dogs  that  people  in  the 
liquor  business  had  to  take,  and  I  want  to  show 
what  kind  of  prices  and  what  the  market  was  for 
that  type  of  merchandise. 

The  Court:    Let's  get  back  to  the  question. 

By  Mr.  Crittenden:  I  will  reframe  the  question. 
Did  you  have  any  inquiries  to  buy  any  cats  and 
dogs  at  or  about  the  end  of  1944?  Did  any  dealers, 
any  of  the  salesmen,  come  in  and  offer  to  buy,  tell 
you  the  market  price? 

A.  But  such  a  terrific  loss.  I  sold  some,  but  some 
that  I  thought  that  I  could  sell  on  the  bar,  I  kept. 

The  Court:    For  what? 

The  Witness:  Various  liquor  companies.  I  don't 
remember. 

The  Court:    That  you  were  dealing  with? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Crittenden)  :  Now,  you  say  a  great 
loss.  What  do  you  mean  by  a  great  loss,  for  in- 
stance ? 

A.  I  mean  I  would  have  had  to  take  about  a 
third  or  a  fourth  of  the  true  value. 

Q.    You  mean  the  wholesale  cost? 

A.    Yes,  sir. 
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Q.  Now,  when  you  get  into  the  wines,  how  about 
that? 

A.  It  was  the  same  way.  The  cordials  had 
turned  to  sugar  and  some  of  the  other  stuff  had  be- 
come cloudy.  I  couldn't  sell  it. 

Q.  I  see  in  1942,  you  are  charged  with  a  piano. 
You  had  a  piano  at  that  time? 

A.  In  1941  we  bought  a  little  small  piano  for 
the  club,  a  little  Ivers-Pond. 

Q.    I  see  a  price  of  $66.95. 

A.     And  then  we  turned  that  in. 

Q.    Is  that  the  one  for  $66.95? 

A.  No,  we  turned  in  the  little  Ivers-Pond  for 
the  Kimball  Baby  Grand  that  I  used  in  the  club, 
and  I  am  still  [76]  using. 

Q.    When  did  you  get  the  Kimball? 

A.  I  got  it  in  1942,  I  believe.  I  wouldn't  be  sure, 
but  I  am  sure  I  had  it — or  the  early  part  of  1943. 
I  am  not  sure.  Maybe  it  was  earlier.  I  am  really  not 
sure  on  that,  your  Honor,  so  I  hesitate. 

Q.     That  was  used  in  the  business? 

A.    Yes,  sir,  it  is. 

Q.  Did  you  have  any  gambling  transactions  in 
the  years  1942,  1943,  and  1944? 

A.  Not  in  '42  or  not  in  half  of  '43,  when  I  was 
married  to  Mr.  Jost. 

Q.     Did  you  shake  over  the  bar? 

A.  Oh,  yes.  I  thought  you  meant  playing  cards. 
Oh,  yes,  we  all  shake  over  the  bar  out  there  in  the 
Mission,  for  drinks,  double  or  nothing,  yes. 
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Q.  And  when  you  make  double,  the  customer 
pays  twice  as  much'?  A.     And  it  is  rung  up. 

Q.     When  you  lose,  he  just  gets  the  drink? 

A.     The  stock  goes  out,  yes. 

Q.  Now,  you  go  through  here,  through  these 
books,  and  pick  out  the  gambling  losses  that  you 
had. 

A.     This  is  starting  from  July,  1942. 

Q.     Do  you  have  entries  in  that  year?  [77] 

A.  I  had  no  gambling  then.  I  was  married  to 
Bill — outside  of  just  on  the  bar  for  drinks.  How- 
ever, your  Honor,  I  did  do  this.  I  didn't  know  how 
to  put  my  losses  down.  Well,  I  will  tell  you  what — 
we  did  gamble  on  the  bar  for  money.  I  mean,  just 
between  the  tavern  owners  and  themselves,  and  I 
didn't  know  how  to  put  it  down  and  I  will  admit 
to  you  that  I  put  it  in,  anything  that  I  could  think 
of,  Red  Cross,  any  donations  that  I  could  think  of. 
I  never  thought  of  anything  wrong ;  in  fact,  I  never 
thought  there  was  ever  going  to  be  any  trouble,  but 
I  didn't  know  how  to  put  it  down  for  my  book- 
keeper, and  I  just  put  in  anything. 

The  Court:    You  mean  the  amount  you  lost? 

The  Witness:    Yes. 

Q.  (By  Mr.  Crittenden) :  Now,  the  expense  here 
in  August,  1942,  Red  Cross,  $37.50? 

A.    Yes,  that  is  a  gambling  loss. 

Mr.  Marcussen:  Let  the  records  show  that  she 
is  referring  to  the  righthand  side,  the  righthand 
page  under  August  of  1942,  the  first  column. 

The  Witness:     I  do  say  that  on  the  bar  only. 
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This  wasn't  cards,  because  I  didn't  start  playing 
cards  until  after  Mr.  Jost  and  I  was  divorced,  but 
I   say  on  the  bar,   the  tavern   owners,   we  would 
gamble  for  drinks  and  money.  [78] 

Q.  (By  Mr.  Crittenden)  :  Are  there  any  other 
items  on  that  page? 

A.  No,  this  Morris  Plan,  that  was  a  payment  to 
the  Morris  Plan. 

Q.  I  ask  you  on  the  next  page  if  you  see  an 
item  there. 

A.     No,  this  was  Morris  Plan. 

Q.     Under  "Donations"? 

A.  One  bill  I  got,  insurance,  $34.50,  fire  insur- 
ance. Now,  on  November  19,  1942,  I  put  "USO, 
$50,"  and  that  was  a  gambling  loss.  This  was  all 
for  the  Morris  Plan. 

Mr.  Marcussen :  If  you  Honor  please,  may  I  re- 
quest that  the  witness  be  instructed  not  to  refer  to 
items  that  are  not  gambling  losses? 

Now,  that  last  statement  was,  "This  is  something 
about  the  Morris  Plan."  I  think  it  would  help  mat- 
ters considerably  if  she  talked  about  the  items 
counsel  asked  for  for  the  record. 

The  Court:  When  you  find  one  that  is  within 
the  range  of  the  question,  why,  then,  speak,  but  the 
others 

The  Witness:  In  December  of  1942  I  got  Red 
Cross,  $15  and  USO,  $65.  That  was  the  same. 

Q.  (By  Mr.  Crittenden)  :  Were  those  gambling 
losses  ? 
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A.  Yes,  sir.  And  again  April,  1943  I  have  got 
USO  $65. 

Q.     Is  it  a  gambling  loss?  [79] 

A.  Yes,  sir.  I  got  $200  here,  your  Honor,  in 
June  of  1943.  I  got  Liberty  Loan.  Now,  whether  I 
was  buying  a  bond  at  that  time  and  applying  on 
one  of  these  loans,  I  can't  say  for  sure. 

Q.  But  you  think  it  was  a  gambling  loss?  Do 
you  know? 

A.  T  can't  say  for  sure.  It  may  have  been  apply- 
ing on  one  of  those.  If  it  wasn't,  it  was  a  gambling 
loss.  Again,  in  September,  1943,  the  amount  of 
$224,  gambling  losses. 

The  Court:    How  was  that  entered? 

The  Witness :  Entered  as  "Donations,  Red  Cross." 
And  then,  your  Honor,  in  October,  1943,  I  got  "Last 
payment  to  Lachman,  $750."  That  was  a  gambling 
loss.  I  didn't  want  to  show  it  in  the  books,  all  those 
losses.  I  didn't  know  gambling  was  taxable. 

Q.  (By  Mr.  Crittenden)  :  We  will  go  into  that 
later  on. 

A.     November,  1943,  Mr.  Mooney,  $29.90. 

Q.     That  was  a  gambling  loss?  A.    Yes. 

Q.  I  have  another  one  here,  Tom  Mooney,  Octo- 
ber, 1943,  $20. 

The  Court:  That  just  shows  the  name  of  the 
man? 

The  Witness:  The  man  I  owed  the  money  to, 
yes,  sir,  and  then  I  am  going  back.  I  didn't  read  it 
to  you.  In  September,  1943,  $45  to  Mr.  Mooney. 
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The  Court:  That  is  all  the  explanation  on  the 
books,  is  just 

Q.  (By  Mr.  Crittenden) :  Just  says  "Paid  to 
Mooney." 

A.  December  of  1943  to  Mooney,  $55 ;  and  again 
in  January  of  1944,  $25  to  Tom  Mooney.  March, 
1944,  $65  to  Mooney. 

Q.    A  gambling  loss? 

A.     Yes,  all  of  these  I  am  reading  are. 

Mr.  Marcussen:  How  was  that  designated  in  the 
book?  May  the  record  show  that? 

The  Witness :  Tom  Mooney.  I  have  got  it  written 
in  there,  loss  gambling. 

Tom  Mooney,  $40  in  April  1944,  and  $80  in  April 
of  1944.  I  got  loss  to  Louie  and  I  loaned  one  of  the 
boys  for  gambling  that  I  never  got  back,  $90  in 
May  of  1944. 

Q.     Did  you  share  in  the  gambling? 

A.  I  would  have,  had  he  won,  but  he  lost  and 
never  returned  it.  Again  in  November  of  1944,  I 
have  got  $75  marked  for  the  poor,  for  donations. 

The  Court:     Donations? 

The  Witness:  Yes.  And  also  Red  Cross,  $150, 
the  same  year. 

Q.  (By  Mr.  Crittenden)  :  Was  that  a  donation 
or  was  that  gambling?  [81] 

A.  A  gambling  loss  and  also  in  December  of 
1944,  donation. 

Q.     How  much? 

A.  $125  and  $150.  They  are  both  gambling 
losses,  yes. 
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The  Court:    That  is  the  end  of  1944,  all  right. 

I  think  we  had  better  have  lunch,  but  before  we 
do,  just  while  it  is  fresh  on  my  mind,  what  sort 
of  gambling  was  this?  Dice? 

The  Witness:  No,  we  used  to  play  cards,  your 
Honor. 

The  Court:     And  Mooney  was  a  participant? 

The  Witness:  Well,  yes,  various  ones  around 
there.  All  the  tavern  owners,  he  was  really  the  one 
that  would  let  us  have  money,  and  he  would  loan 
it,  you  know.  He  had  a  little  club  over  there,  the 
Charter  Club. 

The  Court:  I  was  just  a  little  curious  about  how 
it  was  that  he  appeared  to  be,  from  your  losses 
there,  a  winner.  He  was  putting  up  the  money  and 
you  were  helping  him  out  ? 

The  Witness:  No,  it  was  a  little  club  that  he 
had.  We  played  legal  and  legitimate.  It  is  called 
straight  draw. 

The  Court:  You  were  going  to  his  place? 

The  Witness:    Yes.  [82] 
***** 

W.  M.  ROCHE 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
Q.   (By  Mr.  Marcussen)  :    What  is  your  business, 
Mr.  Roche? 
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A.  Installment  Department  of  Lachman  Bros. 
Furniture  Company. 

Q.  Have  you  brought  with  you  the  account  of 
Catherine  O'Connor,  Catherine  Jost,  or  Catherine 
Larsen?  She  may  be  known  by  either  one  of  those 
names  or  several  of  them?  A.    Yes. 

Q.     What  is  the  business  of  Lachman  Bros.? 

A.    Retail  furniture  and  appliances. 

Q.  Are  these  the  original  ledger  cards  of  her 
account  and  the  business  that  you  have  produced 
here?  A.     They  are,  yes. 

Q.  And  I  notice  that  you  have — is  that  a  sum- 
mary of  the  information  that  appears  on  those 
cards  ? 

A.     This  is  a  summary  by  the  year.  [88] 

Q.     Did  you  prepare  that?  A.    Yes. 

Q.     From  those  cards?  A.     Right. 

***** 

Mr.  Crittenden:  Could  I  ask  what  the  purpose 
of  this  is? 

Mr.  Marcussen:  The  purpose  is  to  show  the 
purchases  at  Lachman  Bros.  I  think  deductions 
were  claimed  by  the  taxpayer  in  this  record  for 
those  purchases,  to  establish  the  amount,  and  also 
for  the  purpose  of  showing  that,  in  fact,  when  she 
testified  that  a  certain  check  in  this  book  was  to 
Lachman  Bros.,  there  was  no  balance  of  $750  due 
at  Lachman  Bros. 

Mr.  Crittenden:  I  think  she  testified  that  was 
gambling. 
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Mr.  Marcussen:    I  think  that  merely  establishes 

it,  then.  [89] 
***** 

Mr.  Marcussen:  I  would  like  to  offer  them  as 
Respondent's  exhibit,  the  ledger  cards,  all  as  one 
exhibit. 

The  Clerk:    That  is  Exhibit  11. 

Mr.  Marcussen:  And  then  the  summary  state- 
ment which  the  witness  testified  to  as  Exhibit  12. 
***** 

Cross  Examination 

Q.  (By  Mr.  Crittenden)  :  Mr.  Roche,  Mr.  Nestell 
called  you  in  May  of  this  [94]  year,  inquiring  as 
to  the  amount  of  the  account  of  Mrs.  Larsen,  or 
Mrs.  Jost? 

A.  I  don't  recall  any  party  calling  me.  I 
wouldn't  say  that  she  didn't  call.  She  might  have 
called  somebody  in  our  office.  We  have  quite  a  num- 
ber of  people  in  the  office,  and  he  may  have  called 
one  of  the  bookkeepers. 

Q.    Do  you  have  custody  of  those  accounts? 

A.     Supervision  of  the  accounts. 

Q.  And  if  any  inquiry  came  in,  it  would  be  to 
you,  wouldn't  it? 

A.  Not  necessarily.  A  lot  of  people  work  there, 
and  I  might  be  on  vacation  or  ill  or  out  to  lunch, 
somewhere  else. 

Q.  You  know  that  Mr.  Nestell  did  make  an  in- 
quiry and  was  told  you  didn't  have  these? 

A.     Not  to  my  knowledge. 

Q.     Nobody  came  to  you  and  told  you  anything? 
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A.     Not  that  I  know  of. 

Q.  If  such  an  inquiry  came  in,  would  it  have 
been  presented  to  you^ 

A.  I  am  not  saying  that  it  wasn't  presented.  In 
the  course  of  six  months,  we  handle  a  big  volume 
of  business.  I  couldn't  state  it  being  brought  to  my 
attention,  but  I  don't  recall.  [95] 

*    -x-    *    *    * 

CATHERINE  O'CONNOR 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, resumed  the  stand,  was  examined  and  tes- 
tified further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Crittenden) :  Mrs.  O'Connor,  when 
we  called  a  recess  we  were  talking  about  gambling 
winnings  and  losses,  referring  to  the  year  1942.  Did 
you  shake  for  drinks  over  the  bar? 

A.    Yes,  sir. 

Q.    Did  you  shake  for  money? 

A.    Yes,  sir. 

Q.  Can  you  tell  me — or  do  you  have  any  record 
as  to  how  much  you  made  or  lost  on  the  shaking 
for  money  alone,  not  for  drinks  ? 

A.  Out  in  our  location,  among  the  people  who 
are  in  business,  it  is  not  only  customary,  it  is  neces- 
sary in  order  to  hold  trade  to  shake  for  drinks; 
otherwise  they  go  to  some  place  that  will,  and  dur- 
ing those  years  especially  there  were  those  who 
would  come  into  the  place  and  not  only  shake  for 
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drinks,  but  the  tavern  owners,  particularly,  would 

shake  for  money  among  themselves. 

Q.  Now,  as  to  money,  do  you  have  any  record  as 
to  the  amount  you  won  or  lost,  or  both,  during  the 
year  1942,  at  that  tavern,  over  the  bar,  not  for 
drinks,  but  for  money?  [96] 

A.  I  have  been  very  lucky.  Not  knowing  any- 
thing about  dice  or  anything,  I  was  very  lucky  at 
shaking  for  drinks  or  money,  and  I  will  say  that 
my  gambling  losses  were  quite  a  bit,  but  my  gamb- 
ling winnings  were  even  more,  and  I  didn't  know 
what  to  do  with  them.  I  didn't  have  any  knowledge 
that  they  were  taxable,  and  so  I  just  put  all  my 
winnings  in  the  bank. 

Q.  You  deposited  them  in  your  checking  ac- 
count? 

A.    Yes,  sir,  the  only  one  I  have. 

Q.     The  Bank  of  California?  A.    Yes. 

Q.  Now,  in  1942,  did  you  keep  any  record  of 
them? 

A.  No,  sir,  I  didn't  know  they  were  taxable.  I 
had  no  idea. 

Q.     Now,  when  you  shook  for 

The  Court:  In  other  words,  you  didn't  enter 
them  on  your  books,  your  winnings? 

The  Witness:  No,  sir,  I  didn't.  I  put  it  in  the 
bank. 

Q.  (By  Mr.  Crittenden)  :  Now,  as  to  the  double 
or  nothing,  when  you  shook  for  drinks,  what  did 
you  do  with  the  winnings  on  that? 
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A.  I  always  rang  that  up,  because  if  I  lost, 
then  I  would  have  to  pour  the  drinks  free. 

The  Court:  You  would  ring  up  the  double  as  a 
single?  [97] 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Crittenden) :  And  if  you  lost,  you 
wouldn't  ring  up  anything,  would  you? 

A.     No,  I  would  have  to  buy  the  drinks. 

Q.  Now,  during  1942,  1943,  and  1944,  what 
amount  of  your  sales  was  done  by  this  double  or 
nothing?  Do  you  know? 

A.  Oh,  I  would  say  perhaps — you  mean  shaking 
for  drinks? 

Q.     That  is  right. 

A.  Well,  I  couldn't  say  exactly,  but  it  would  be 
anyway  a  fourth,  maybe  up  to  a  half,  because,  as 
I  tell  you,  anyone,  you  shake  for  drinks,  or  you 
don't  get  trade.  That  is  all. 

Q.  And  that  would  be  reflected  in  your  machine 
totals,  wouldn't  it?  A.    Yes,  sir. 

Q.  Now,  I  am  referring  to  this  black  book, 
under  the  column  of  receipts,  that  is,  January,  1944, 
there  are  a  number  of  columns  on  the  left.  What 
does  that  represent? 

A.     The  actual  sales  taken  in. 

Q.     That  is  your  adding  machine  total,  is  it? 

A.  That  is  the  money  that  went  through  the 
register,  of  my  receipts,  my  day's  receipts. 

Q.  You  had  other  receipts,  didn't  you,  during 
that  period  of  time?  [98] 

A.    I  had  pinball  and  claw  machines  and  music 
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boxes,  your  Honor.  That  wasn't  never  entered.  Mr. 
Bosserman  didn't  even  tell  me  that  those  things 
had  to  be  entered. 

Q.     What  did  you  do  with  that  money? 

A.     I  deposited  it. 

Q.     In  the  bank?  A.     Yes,  sir. 

Q.  But  you  didn't  enter  it  in  your  adding  ma- 
chine or  cash  register  totals? 

A.  I  had  no  idea  about  it.  I  paid  license  on  it 
and  if  there  had  been  any  thought  come  to  my  mind, 
it  would  have  been  that  they  were  clear,  because 
the  licenses  were  paid  on  them. 

Q.  After  you  left  your  husband  in  the  middle 
of  1943,  did  you  have  any  gambling  winnings? 

A.     Yes,  I  did.  I  won  quite  a  lot. 

Q.  And  in  1944,  did  you  have  any  gambling  win- 
nings ? 

A.  Yes,  we  used  to  play  cards  at  this  little  club, 
my  customers  and  my  sister  and  myself.  We  would 
go  down  to  a  little  place  in  Colma  and  we  would 
gamble  down  there,  business  associates  of  mine  and 
myself. 

Q.     Did  you  win  or  lose  in  that  gambling? 

A.  I  would  lose  sometimes,  but  my  winnings 
always  exceeded  my  losses.  One  time  I  won  $1,750 
playing  baccarat. 

Q.    What  did  you  do  with  that?  [99] 

A.  Paid  $1500  to  Mr.  Heyman,  of  the  $1750,  on 
the  apartment  house. 

Q.  How  about  some  of  these  bonds  that  are  in 
evidence  ? 
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A.  And  the  same  with  the  bonds.  The  money  I 
would  win  from  shaking  over  the  bar  I  would  pay 
toward  buying  myself  those  bonds.  That  was  in 
1942  and  1943  I  bought  those  bonds. 

Q.     I  think  all  the  bonds  are  in  1943. 

A.  I  think  I  bought  a  couple  in  the  latter  part 
of  1942. 

Q.  Now,  during  this  entire  time,  how  often  did 
you  come  down  to  the  bar? 

A.  I  was  there  practically  all  the  time,  only 
when  Mr.  Jost  and  I  were  married,  he  was  there 
all  day  long  and  he  would  open  up  in  the  morning, 
any  time  he  wanted,  and  he  had  access  to  the  money 
and  to  the  stock,  and  then  the  bartender  would 
come  on  about  noon  and  work  until  about  eight 
o'clock,  and  then  he  and  I  together  would  take  it 
at  night. 

Q.  This  was  at  night  when  you  would  do  the 
shaking  of  the  dice  ? 

A.  Yes,  I  was  there  every  night.  It  was  only  at 
night  that  those  things  would  come  up.  If  the  bar- 
tender shook  during  the  day,  or  my  husband,  I 
don't  know  about  that.  I  am  just  talking  for  my- 
self. 

Q.     You  waited  on  customers  yourself? 

A.    Yes,  sir.  [100] 

Q.     Virtually  every  evening? 

A.  Every  night,  I  have  always  been  there,  and 
then  after  Mr.  Jost  and  I  split  up,  I  was  there  more 
than  ever  then,  because  I  didn't  have  to  kcn^p  house. 

Q.     Now,  in  1943,  it  was  In  F(0)ruary  or  March 
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that  you  gave  Mr.  Bosserman  the  job  of  making 

up  the  first  return,  wasn't  it? 

A.    Yes,  it  was  for  the  income  taxes  for  1942,  yes. 

Q.  Did  you  tell  him  what  experience  you  had 
had  with  income  taxes  before'? 

A.  He  knew  I  didn't  know  anything.  I  don't 
know  how  I  ever  happened  to  get  him,  but  anyway, 
he  was  sent  to  me  or  brought  to  me  or  something, 
and  he  told  me  that  he  was  with  the  government 
for  so  many  years,  and  he  had  had  experience,  and 
I  didn't  know  the  difference  between  a  bookkeeper 
and  a  CPA,  and  I  thought  the  man  knew  what  he 
was  doing. 

He  told  under  oath  up  there  that  he  didn't  even 
know  I  had  a  bank  account  when  I  paid  him  by 
check  and  every  check  and  every  book  and  every- 
thing was  taken  over  to  him. 

Q.    And  he  made  out  the  returns  for  you? 

A.    Yes,  he  did. 

Q.  Did  you  provide  him  with  all  the  books  and 
records?  A.    Yes,  I  did. 

Q.     And  then  you 

Mr.  Marcussen :  What  books  ?  May  they  be  iden- 
tified? [101] 

Mr.  Crittenden:    1942. 

Q.  (By  Mr.  Crittenden)  :  I  am  going  to  show 
you  these  two  books  and  ask  you  if  these  are  the 
books  that  you  gave  him. 

A.  Now,  this  gray  book  was  a  partnership  book 
that  we  had  up  to  the  day  that  I  bought  Mr.  Diver's 
share.  That  was  July  15  of  1942  and  my  husband 
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Bill,  Mr.  Jost,  advised  me  to  open  up  another  book 
entirely,  and  this  was  given  to  Mr.  Bosserman,  by 
whom  I  don't  know.  I  couldn't  tell  you,  your 
Honor,  but  I  never  seen  this  book  with  all  this 
blurred  stuff  that  was  supposed  to  be  mine.  This  is 
a  book  that  I  opened. 

Q.     The  black  one,  you  mean? 

Mr.  Marcussen:  She  never  saw  the  gray  book, 
is  her  testimony. 

The  Witness :  Didn't  see  the  gray  book  after  the 
partnership,  either  Bosserman  took  it  from  some- 
one else  or  how  he  got  it  I  don't  know. 

Q.  (By  Mr.  Crittenden)  :  Now,  referring  to  the 
checks,  each  month  that  you  would  get  your  state- 
ment— afer  you  checked  it  over  what  would  you  do 
with  it? 

A.     I  would  send  it  over  to  him. 

Q.  Did  you  put  it  in  a  bag,  or  keep  it  in  any- 
thing? 

A.  During  the  first  part,  up  until  about  July  of 
1944,  I  had  a  little  register  that  only  rung  up  to 
$3.00,  no  tapes  [102]  or  anything  on  the  thing,  and 
so  necessarily  there  was  no  tape  saved,  no  thought 
of  saving  it,  and  then  after  the  other  register  was 
installed,  I  used  to  put  the  pay-outs  and  the  tapes 
and  whatever  I  had  for  him  to  bring  up  the  papers 
at  the  end  of  the  month,  along  with  the  bank  state- 
ment, and  then  my  sister,  Mrs.  Mattick — it  is  too 
bad  she  isn't  here. 

Q.     We  have  her  testimony  in  the  record. 

A.     And  she  would  take  them  over  to  Mr.  Bos- 
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serman  every  month,  either  that  or  he  would  come 

and  pick  them  up. 

Q.     You  put  these  in  a  bag? 

A.  Everything  that  went  on  the  bar,  along  with 
the  day's  receipts,  along  with  the  pay-outs,  along 
with  everything. 

Q.  And  that  was  delivered  to  Mr.  Bosserman  for 
making  the  account  for  the  first  year  of  1942? 

The  Court :    When  would  you  deliver  this  to  him  ? 

The  Witness:  You  see,  the  sales  tax  is  made  up 
by  the  month,  your  Honor. 

The  Court:  You  delivered  this  to  him  by  the 
month  ? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Crittenden) :  But  you  first  em- 
ployed him  in  the  spring  of  1943,  to  make  up  your 
income  tax  return?  A.     Yes. 

Q.     Did  you  give  him  the  books  at  that  time? 

A.     He  had  everything.  [103] 

Q.     Did  he  come  to  your  place  of  business? 

A.  That  is  when  he  came  first  himself  and 
picked  up  everything.  Mr.  Jost  can  verify  that. 

Q.  Did  you  tell  him  he  was  to  make  up  the  re- 
turn for  you? 

A.     That  is  why  I  employed  him. 

Q.    And  he  brought  you  the  return? 

A.  Brought  it  down  himself,  and  Mr.  Jost  and  I 
both  signed  it. 

Q.  Did  he  ever  tell  you  it  wasn't  proper,  or 
didn't  have  all  the  income? 

A.     He  never  told  me  a  thing,  gambling  losses  or 
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winnings  or  pinballs  or  claw  machines — he  used  to 
have  to  fall  over  them  to  get  to  the  back  room.  The 
place  was  only  25  feet  wide. 

Mr.  Marcussen:  May  her  testimony  be  in  re- 
sponse to  questions? 

Mr.  Crittenden :  Well,  I  am  trying  to  bring  these 
things  out. 

Q.  (By  Mr.  Crittenden) :  Mrs.  O'Connor,  when 
Mr.  Bosserman  came  to  you,  did  he  ask  for  any 
other  records  than  the  ones  you  gave  him? 

A.  He  asked  me  for  all  records  to  bring  up  an 
income  tax  report  and  I  gave  him  everything  I  had. 

Q.    And  he  did  that  for  each  of  the  years?  [104] 
■      A.     And  he  worked  right  straight  on  with  me  up 

until  the  time  of  my  indictment  in  1947. 
b      Q.     Now,  after  1944,  was  there  anything  after  the 
return  was  filed,  did  he  ever  say  anything  to  you 
about  the  gambling? 

A.  He  never  said  a  thing  to  me  until  I  moved 
into  my  new  club  in  September  1945.  Then  he  came 
}  down  one  night  and  he  was  drinking  and  he  called 
me  up  there  alone  to  sit  down  and  talk,  and  he 
said  I  might  be  getting  in  a  little  jam  with  the  gov- 
ernment, and  I  said  why,  and  he  said  on  accoimt 
of  the  extra  monies,  and  I  said,  "What  extra 
money?"  And  he  said,  "Why,  your  pinballs  and 
stuif,"  and  I  said,  ^^You  never  told  me  they  were 
taxable,"  and  he  said,  ''You  ought  to  know  that." 
And  I  said,  ''I  didn't  know  it  and  you  never  said 
anything  about  it."  And  he  said,  "These  gambling 
winnings,"  and  I  was  surprised  to  hear  that  iianil)- 
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ling  winnings  were  taxable,  and  then  he  went  on  to 

enlarge. 

Q.     But  that  was  not  until  after 

A.  After  September  of  1945  when  I  got  in  the 
new  club. 

Q.  Did  he  suggest  anything  about  amended  re- 
turns? 

A.  No,  sir.  Mr.  Heyman  wanted  to  make 
amended  returns  when  we  went  in  the  office  at  first, 
when  they  first  brought  us  in  Mr.  Heyman  offered 
to  make  amended  returns. 

Q.    When  was  that? 

A.     When  the  investigation  first  started.  [105] 

Q.  You  mean  the  time  you  went  to  the  Intelli- 
gence Service? 

A.     Yes,  that  is  what  I  mean. 

Q.  Now,  there  was  testimony  here  about  13 
cases  of  whisky. 

A.  He  had  access  to  the  whisky  and  the  register 
and  everything,  and  there  was  no  such  a  duplica- 
tion of  me  marking  up  duplication  of  the  13  cases 
of  whisky. 

Q.    He  took  whisky  whenever  he  wanted? 

A.     You  get  he  did,  and  lots  of  it. 

Q.  It  was  just  at  the  time  of  the  separation  that 
the  13  cases  came  up? 

A.  That  was  when  I  discovered — that  is  when 
we  had  trouble  over  that,  yes,  and  there  were  those 
— he  said  there  was  a  lot  of  talk  on  the  street.  That 
is  certain.  There  still  is,  but  this  party  came  and 
told  me  and  he  heard 


Commissioner  of  Internal  lievemte  123 

(Testimony  of  Catherine  0 ^Connor.) 

Mr.  Marcussen:    I  object. 

Q.  (By  Mr.  Crittenden) :  You  heard  that  your 
husband  had  taken  it?  That  is  when  the  family 
fight  started? 

A.     Yes,  and  he  sold  it  for  $2,000. 

Q.     Now,  did  you  have  any  theft  losses? 

A.     Yes,  when  Mr.  Divers  bought 

Q.  I  am  not  talking  about  1941.  I  am  saying  in 
1942,  did  the  bartenders  ever  take  any  liquor?  [106] 

A.  Like  all  bartenders  do.  You  know,  I  mean, 
whether  they  take  the  money  out  of  the  till  or 
whether  they  pour  free  drinks,  it  amounts  to  the 
same.  It  is  all  money. 

Q.     And  you  had  that  during  the  entire  time? 

A.  And  Shannon  who  got  up  and  testified  and 
lied. 

Q.     His  testimony 

A.  He  drank  a  fifth  of  whisky  every  day  before 
he  could  even  get  started. 

Q.     One  thing  I  didn't  go  back  to 

Did  you  rely  on  Mr.  Bosserman's  amount  of  re- 
turn? A.    Yes,  I  did. 

Q.  Did  you  ever  total  the  amount  of  money  you 
had?  A.    No. 

Q.    Did  you  total  expenses?  A.    No. 

Q.     You  relied  entirely  on  him? 

A.  I  had  never  paid  an  income  tax  before,  be- 
cause I  never  made  enough. 

Q.  Referring  to  this  black  book,  did  you  ever 
nui  any  columns,  or  add  up  any  amount  in  here? 
For  instance,  July? 
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The  Court:    What  year? 

Q.     (By  Mr.  Crittenden) :    1943. 

A.  You  mean  to  total  these  here  like  ihis  ?  Why, 
yes,  I  totalled  these,  but  he  went  over  them.  Mr. 
Bosserman  had  [107]  the  book  and  he  went  over 
them.  He  didn't  tell  me  they  weren't  right.  I  would 
add  them  all  up. 

Q.     Did  you  make  any  balance  sheet  on  those? 

A.     No,  sir. 

Q.    You  never  set  up  a  profit  and  loss  ? 

A.  I  didn't  know  nothing  about  that,  just  tot- 
alled the  sheet  up  and  gave  him  the  book  at  the  end 
of  the  month. 

Q.  For  instance,  April,  1943,  I  see  some  num- 
bers. A.     This  is  all  here,  his  here. 

Q.     He  didn't  total  those?  A.     No. 

Q.    We  are  referring  to  all  receipts. 

A.     This  is  all  the  receipts  I  totalled. 

The  Court:     The  day's  receipts? 

The  Witness:  Yes,  sir,  the  rest  of  this  I  didn't 
do  any  of  this. 

Q.  (By  Mr.  Crittenden):  You  didn't  run  the 
other  totals  here?  A.     No,  I  didn't. 

Q.  All  you  know  is  that  you  had  bills  to  pay 
and  how  much  money  you  had  to  pay  them  ? 

A.  Every  bit  of  money  I  would  get  in,  I  would 
put  in  the  bank,  no  matter  if  it  was  gambling,  if  I 
was  lucky  enough  to  win,  or  if  it  was  the  pinball 
or  the  claw  machine  or  the  music  box,  they  never 
even  gave  me  a  slip  for  it  in  those  days,  [108]  not 
even  the  music.  I  didn't  even  get  a  slip. 
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The  Court:    Who  do  we  mean? 

The  Witness:  I  mean  the  owner  of  the  music 
box. 

Q.  (By  Mr.  Crittenden)  :  How  did  you  put  in 
the  music  box,  on  what  basis? 

A.  50-50.  No,  I  take  that  back,  it  was  60-40. 
They  got  60  and  I  got  40.  I  bought  records  and 
service. 

Q.     They  opened  the  box  ?  A.    Yes. 

Q.  And  would  give  you  whatever  was  the 
amount  ?  A.    Yes. 

Q.  And  the  claw  machine  and  the  pinball  ma- 
chine? A.     50-50. 

The  Court :  Were  you  there  when  these  machines 
were  opened? 

The  Witness:    Not  always. 

Q.  (By  Mr.  Crittenden)  :  How  would  you  know 
what  the  receipts  were? 

A.  I  wouldn't  know.  Eeither  my  husband  or  the 
bartender,  and  they  would  tell  me  what  was  left 
there  for  me. 

Q.     And  you  put  that  directly 

A.     In  the  bank,  yes. 

Q.  Now,  there  was  some  rental  income  on  prop- 
erty. What  did  you  do  with  your  rents  ? 

A.  Those  rentals  didn't  amount  to  anytliing. 
There  were  [109]  two  apartments. 

Q.     Let's  find  out  what  you  did  with  the  money. 

A.  I  deposited  in  the  bank  $20  a  montli  was  all 
it  was. 
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Q.  Now,  during  this  time,  what  did  you  do  for 
living  expenses?  ^ 

A.  Well,  I  would  take  it  out  of  the  business 
there,  I  mean,  I  would  take  it  out  of  the  receipts  of 
the  money.  I  mean  I  never  kept  track  individually 
of  what  we  were  spending,  because  we  were  working 
all  the  time. 

Q.  Did  you  write  down  your  personal  expendi- 
tures in  your  book? 

A.  Some  I  would  and  some  I  wouldn't,  and  I 
would  cook  upstairs  and  bring  it  down  and  maybe 
serve  it  on  the  bar,  make  sandwiches,  or,  I  am  al- 
ways giving  little  parties  there  to  bring  in  trade. 

Q.     Did  you  do  entertainment  during  that  time? 

A.  Always  at  Christmas  time,  and  I  still  do,  a 
little  Santa  Claus  and  a  gift  for  everybody. 

Q.  How  about  entertainment  at  the  apartment 
that  your  sister  had? 

A.  The  only  time  I  ever  got  to  go  over  to  the 
apartment  house  was  after  I  would  get  through  at 
night.  I  would  take  a  bunch  over  and  we  would  sit 
and  play  cards  and  I  would  cook  up  a  big  dinner. 
It  was  business.  Just  for  business. 

Q.    How  could  you  get  business  out  there?  [110] 

A.  Just  by  being  a  good  fellow  and  by  throwing 
a  little  party  once  in  a  while,  just  being  a  fine  per- 
son, that  is  all. 

Q.     Did  you  ever  buy  gifts  for  people? 

A.  If  it  was  their  birthday,  I  still  do,  or  a  wed- 
ding party  or  something  like  that,  I  would  have  a 
cake  made.  I  still  do. 
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Q.     How  about  gifts  for  birthdays? 

A.  The  same  way.  I  would  give  them  pairs  of 
stockings  or  something.  It  was  all  for  business — I 
mean  it  was  a  continual  thing,  because  I  was  trying 
to  build  up  a  trade. 

Q.  Did  it  have  the  effect  of  building  up  the 
trade  ? 

A.    Yes,  I  still  have  the  same  customers,  yes. 

Q.  Now,  when  Vic  Divers  left,  did  he  take  any 
of  the  business  with  him? 

A.    Yes,  some  he  took. 

Q.  Did  you  keep  about  the  same  volume  of  busi- 
ness, or  more? 

A.    No,  more.  I  had  my  own  customers. 

Q.     Your  own  customers  stayed  with  you? 

A.    Yes,  you  bet. 

Q.     Then  you  kept  bringing  in  more  customers? 

A.     One  will  tell  another,  yes. 

Q.  And  your  friends  bringing  in  their  friends? 
Lodge? 

A.  That  is  right,  I  belong  to  the  Moose  Lodge, 
and  the  Ladies  Auxiliary  come  in  there.  [Ill] 

Mr.  Crittenden:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Marcussen)  :  Now,  you  say  it  is  your 
testimony  that  you  didn't  see  this  book  after  July 
15,  1942? 

A.  No,  I  didn't.  My  husband  told  me  to  open 
up  another  account,  and  I  did.  You  have  shown  me 
that  before. 
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Q.  Let  me  finish  my  question.  I  show  you  Pages 
12  and  13  of  the  book,  and  it  shows  certain  entries 
here  for  expenses.  A.    Yes,  sir. 

Q.  And  I  ask  you  whether  you  entered  those 
in  there? 

A.     My  husband  and  I  both  did. 

Q.     Does  your  handwriting  appear  there? 

A.  This  is  my  handwriting  here,  $76,  but  Mr. 
Crittenden,  it  wasn't  as  of  a  certain  date.  We  would 
just  enter  them  in  the  book  any  place,  just  like  I 
entered  them  in  the  book. 

Q.  What  were  those  expenses  for?  Now,  before 
we  go  on  to  that,  please  tell  me  what  else  is  in  your 
writing  there. 

A.  These  are  all  my  writing,  sir,  $22.50.  I  got 
expenses.  I  don't  say  what  it  is.  It  is  for  $17.50, 
and  then  I  got  $30,  turkey,  telephone,  present  to 
a  girl  on  the  bar  there  named  Ethel.  It  was  her 
birthday  and  I  gave  a  party  and  cooked  a  turkey. 
I  got  rent  $30,  gas  and  lights,  $2.50.  I  got  drinks. 

Q.    How  about  that  extended  $3.50?  [112] 

A.  $3.50,  hamburgers,  and  $2.50,  ball  game.  No, 
that  is  Bill's  writing. 

Q.     You  say  that  is  your  husband's  writing? 

A.    Yes. 

Q.     And  that  writing? 

A.     This  is  mine,  right  here,  but  that  is  not  mine. 

Q.  Now,  just  a  moment.  On  Page  13,  the  $3.50, 
that  is  your  writing?  A.    Yes. 

Q.  And  the  item  extended  to  the  right  of  that, 
$2.50,  ball  game.  That  is  not  your  writing? 
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A.     Xo,  that  is  my  husband's  writing. 

Q.  Now,  please  go  back  to  the  next  line  on 
Page  12.  A.     $5.00  for  groceries. 

Q.     That  is  yours,  is  it? 

A.  Yes,  sir.  Then  cleaning  house,  $1.  I  gave 
somebody  $1  for  cleaning  house,  and  then  this  is 
my  husband's  writing. 

Q.     Groceries,  $2.75? 

A.    Yes,  sir.  This  is  his  writing. 

Q.  I  will  ask  you  the  questions,  so  this  may  be 
identified  for  the  record. 

The  next  line — I  will  ask  you 

A.  Cab  and  drink.  Evidently  I  paid  somebody's 
cab  fare. 

Q.    What  is  the  amount  shown  there? 

A.    $1.50.   [113] 

Q.  And  then  on  the  next  line  and  extended  over 
to  Page  13?  A.     That  is  my  husband's. 

Q.    A  pencil  entry. 

A.    $4.30  for  groceries. 

Q.     The  next  line.  Page  12. 

A.     That  is  mine,  jewelry,  $6. 

Q.     The  next  line,  Page  13? 

A.     My  husband,  eats  and  drinks,  $6. 

Q.  Now,  I  call  your  attention  to  the  fact  that 
those  entries  on  Page  12  are  listed  opposite  dates  1, 
2,  3,  4,  5,  6,  7,  and  8  of  August. 

A.     I  didn't  make  these,  Mr.  Marcussen. 

The  Court:     Didn't  make  what? 

The  Witness:    Any  of  these  on  this  side,  no,  sir. 
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Mr.  Marcussen:  And  why  were  these  put  in 
here? 

A.  Like  I  told  you  in  the  back,  or  further  back, 
you  can  see  we  just  made  a  notation,  both  Bill  and 
I,  not  as  of  any  date,  when  it  was  occurring,  just 
for  our  own  record,  of  what  we  were  taking. 

Q.  (By  Mr.  Marcussen)  :  Hasn't  this  book  been 
prepared  by  the  month  for  each  two  pages? 

A.  This  ended  here,  Mr.  Marcussen,  and  this 
here. 

Q.  What  ended  where?  Now,  you  are  referring 
to  Page  10?  [114] 

A.     Yes,  July  when  I  bought  Mr.  Divers  out. 

The  Court:  Now,  you  are  referring  to  what? 
What  ended? 

The  Witness :    For  me  having  the  book  here. 

Q.  (By  the  Court)  :  You  mean  prior  to  that, 
are  entries  from  the  business? 

A.     It  was  a  partnership  up  to  July  15. 

Q.  And  the  partnership  business  entries  ended 
at  that  point,  there  on  that  page  ? 

A.     July  15. 

Q.     (By  Mr.  Marcussen)  :    Page  10? 

A.    Yes,  sir,  but  those,  just  like  I  told  you. 

Q.  Now,  I  call  your  attention  to  the  fact  that, 
on  Page  12  there  are  certain  entries  for  receipts 
and  it  is  your  testimony,  is  it,  that  those  are  not  in 
your  handwriting?  A.     They  are  not. 

Q.  You  never  saw  those  entries  at  all,  at  any 
time?  A.     No,  sir. 
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Q.  And  those  entries  for  receipts  are  obliterated 
by  ink*?  A.     Scratched  out. 

Q.     Can  you  account  for  that?  [115] 

A.     No,  I  told  you  that  in  two  trials. 

Mr.  Crittenden:     You  didn't  tell  this  man. 

The  Court:  I  just  have  to  guess  what  comes  in 
here. 

Q.  (By  Mr.  Marcussen)  :  I  will  show  you,  if 
your  Honor  is  interested  in  looking  at  this,  these 
are  the  admitted  entries. 

The  Court:     Page  12? 

Mr.  Marcussen :  Some  of  the  ending  entries  over 
on  Page  13,  the  ballgame  and  other  items  for  gro- 
ceries were  in  her  husband's  handwriting. 

Q.  (By  Mr.  Marcussen)  :  Now,  these  are  the 
entries  which  she  denies  making,  and  those  are  the 
entries  for  the  receipts. 

I  would  like  to  call  your  Honor's  attention  to  the 
fact  that,  just  for  the  record,  in  the  trials  below, 
in  the  criminal  court,  expert  testimony  was  offered 
on  behalf  of  the  government. 

The  Court:    It  is  in  the  record. 

Mr.  Crittenden:    Both  ways,  your  Honor. 

The  Court:  I  don't  believe  I  have  had  very 
many  cases  where  handwriting  experts  were  called 
that  both  sides  seemed  to  have  any  difficulty  getting 
an  expert. 

Mr.  Marcussen:  There  was  some  difficulty  in 
this  case. 

The  Court:  That  is  the  situation  in  cases  where 
[116]  there  is  opinion  of  vahie  coming  in. 
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Q.  (By  Mr.  Marcussen)  :  Mrs.  O'Connor,  about 
the  water  heater.  You  testified  about  that.  Do  you 
recall  how  much  you  paid  for  it? 

A.     I  don't  know  offhand. 

Q.     Was  it  approximately  $300? 

A.     Yes,  something  like  that. 

Q.  And  I  think  you  testified  that  you  purchased 
that  three  or  four  months  after 

A.     I  said  I  wasn't  sure,  Mr.  Marcussen. 

Q.  You  can't  ascertain  it?  Let  me  finish  my 
statement.  I  think  your  testimony  was  that  it  may 
have  been  about  three  or  four  months  after  the 
time  you  purchased  the  apartment? 

A.    Wait  a  minute  now. 

Q.  Now,  the  apartment  was  purchased,  was  it 
not 

A.  If  you  will  just  let  me  think — I  bought  the 
apartment  in  the  fall  of  '43,  and  it  was,  I  think  it 
was  some  time — now,  I  am  not  sure — for  sure — 
but  I  think  it  was  some  time  in  the  summer,  I  be- 
lieve, of  '44,  I  believe  it  was.  I  believe  it  was.  I  am 
just  saying  I  think,  because  I  don't  want  to  be 
pinned  down  on  it^  but  it  had  to  be  some  time  in 
the  year  of  1944. 

Q.  It  is  in  your  interest  to  be  pinned  down,  so 
we  can  get  it  in  the  proper  taxable  year. 

A.  You  wouldn't  want  me  to  lie  about  dates, 
would  you?  [117] 

Q.     Certainly  not. 

The   Court:     You   give   it  to   the   best   of   your 
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knowledge,  and  if  you  don't  know,  why,  of  course 

you  can't  testify. 

Mr.  Crittenden:  I  believe  it  appears  in  the  evi- 
dence, the  exact  date,  in  the  record  that  we  have 
here. 

Mr.  Marcussen:    I  will  pass  over  that. 

Q.  (By  Mr.  Marcussen) :  Now,  is  it  your  testi- 
mony that  you  hired  Mr.  Bosserman  to  do  some 
monthly  work  for  you  by  way  of  auditing  your 
records?  A.    Yes,  I  did. 

Q.     When  did  you  first  do  that? 

A.  He  made  up  the  first  report  for  the  income 
tax  in  1942. 

Q.  I  am  asking  you  whether  you  ever  hired 
him  to  audit  your  books  and  records,  Mrs.  O'Con- 
nor. I  am  not  talking  about  the  income  tax. 

The  Court :    She  is  fixing  the  time  she  hired  him. 

The  Witness :  I  had  to  hire  him  to  make  them  up, 
didn't  I? 

Q.  (By  Mr.  Marcussen)  :  You  stated,  as  I  re- 
call, that  you  hired  him  for  the  purpose  of  making 
monthly  audits  of  your  books.  Did  you  testify  to 
that?   [118] 

A.  I  told  you  that  Mr.  Bosserman  made  up  all 
my  sales  tax  papers,  all  my  withholding  papers, 
and  any  kind  of  tax  papers  that  had  to  be  made 
up,  whether  they  were  monthly  or  not. 

Q.     When  did  he  begin  doing  that? 

A.    When  he  first  made  the  income  tax  of  '42. 

The  Court:    Early  in  1943? 

The  Witness:     '43,  yes,  sir. 
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Q.  (By  Mr.  Marcussen)  :  Did  you  ever  engage 
him  to  audit  your  books  and  records  for  the  pur- 
pose of  preparing  financial  statements  showing  how 
much  you  made  each  year? 

A.     He  never  said  anything  about  that. 

Q.  I  am  asking  you  whether  you  said  anything 
about  it? 

A.  I  didn't  know  enough  to  say  anything 
about  it. 

Q.  Do  you  recall  ever  engaging  him  for  the  pur- 
pose of  auditing  your  books  and  really  getting  your 
books  and  records  straightened  out? 

A.  When  he  had  my  books,  I  thought  everything 
was  being  taken  care  of. 

Mr.  Marcussen:  I  think  the  record  will  show 
what  happened,  your  Honor. 

After  these  taxable  years  were  over,  she  then 
engaged  Mr.  Bosserman  for  the  purpose  of  making 
a  complete  audit.   [119] 

Mr.  Crittenden:  That  was  Mr.  Bosserman 's 
statement  to  avoid  responsibility.  Let's  argue  the 
facts  of  the  case. 

The  Court:  Let's  get  to  the  examination  of  this 
witness.  If  you  have  any  more  questions,  why,  ask 
them  and  let  the  witness  answer  them,  and  then  if 
there  is  any  question  on  other  matters,  why,  we  will 
depend  on  what  the  record  shows. 

Mr.  Crittenden :  While  we  are  still  at  it,  I  renew 
my  first  objection.  Counsel  must,  in  the  course  of 
cross  examination,  be  calling  upon  some  of  the  mat- 
ters he   discussed  with  my  client  in  my  absence. 
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What  they  might  be,  I  am  not  in  position  to  state. 
Mr.   Marcussen:     Your   statements   aren't   testi- 
mony. Would  you  like  to  examine  her? 

Redirect  Examination 

Q.  (By  Mr.  Crittenden) :  Do  you  remember 
when  you  went  up  to  the  Collector's  office  and  do 
you  remember  who  sat  there  at  the  time? 

A.     May  I  start  from  the  first  and  tell  about  it? 

Q.  Who  was  sitting  there?  Will  you  point  him 
out? 

A.     Mr.  Sorrell  and  Mr.  Krause  and  Mr.  Tormey. 

Q.     Was  this  man  there? 

A.    And  Marcussen,  yes. 

Q.    Was  anybody  else  there? 

A.  I  don't  know  whether  you  were  there  the 
first  time  [120]  or  not,  Mr.  Marcussen. 

Mr.  Marcussen:  Would  you  tell  the  witness  the 
date? 

Q.     (By  Mr.  Crittenden)  :    What  date  was  it? 

A.  It  was  in  April,  around  about  the  middle  of 
April,  I  think. 

Q.     About  April  3,  wasn't  it,  to  be  exact? 

A.  For  dates  I  don't  remember.  I  am  not  going 
to  be  pinned  down  for  dates,  because  I  don't  re- 
member, but  this  is  what  took  place.  Mr.  McLaugh- 
lin, a  former  Internal  Revenue  man  and  a  friend 
of  Bill  Jost,  my  ex-husband,  called  on  me  and  asked 
me  if  I  didn't  want  to  go  up  just  as  an  informal 
chat,  to  talk  to  Mr.  Sorrell,  that  there  wouldn't  Ix^ 
another  soul,  and  just  us  three,  sitting  there  talk- 
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ing  informally.  He  said,  "You  don't  need  to  tell 

your  attorney  about  it. 

Mr.  Marcussen:  I  object  to  the  statement  and 
ask  that  her  answer  be  confined  to  the  questions 
so  it  may  be  presented  in  an  orderly  procedure. 

Q.    (By  Mr.  Crittenden)  :    What  happened? 

A.  When  we  walked  in  there,  Mr.  Sorrell  and 
Mr. — no,  you  weren't  there,  Mr.  Marcussen.  It  was 
a  big,  heavy-set  man.  [121] 

Mr.  Marcussen:    Mr.  Lauder? 

The  Witness:    Mr.  Lauder. 

Mr.  Marcussen:    Do  you  remember  that  name? 

The  Witness:  Yes,  sir,  and  Mr.  Krause  and  Mr. 
Tormey  came  in  later.  He  wasn't  there  right  when 
we  got  there. 

Mr.  Marcussen:  How  much  later?  Do  you  re- 
member ? 

The  Witness:    Within  10  or  15  minutes. 

Q.     (By  Mr.  Crittenden)  :    What  was  said? 

A.  And  I  was  kind  of  startled  to  think  so  many 
men  would  be  there,  because  I  was  told  there  was 
going  to  be  nobody  but  Mr.  Sorrell. 

Mr.  Marcussen:  I  object  to  this  as  hearsay,  what 
she  was  told  and  what  her  conclusions  were  and 
how  many  men  were  there.  The  record  speaks  for 
itself.  I  urge  that  this  be  presented  by  question  and 
answer. 

The  Witness:     I  am  just  trying  to  tell 

The  Court:    What  transpired  at  the  meeting? 

The  Witness :  Just  a  general  talk  of  the  previous 
trial,  and  Mr.  Sorrell  made  the  statement  that  he 
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knew  that,  as  far  as  you  folks  were  concerned,  there 
was  no  fraud.  You  didn't  feel  there  was  fraud  at- 
tached to  it. 

Q.  (By  Mr.  Crittenden)  :  Did  they  ask  you  any 
questions  about  fraud,  what  you  did?  [122] 

A.  I  don't  know,  in  the  course  of  the  talk,  just 
how  it  was  brought  up,  but  Mr.  Sorrell,  he  did  say 
that. 

Q.  What  did  you  say?  Did  they  ask  you  any 
questions  about  the  fraud?  Did  they  ask  you  what 
you  did? 

A.  Well,  if  there  was  an  intent  on  my  part  and 
all  that  stuff. 

Q.     Did  they  ask  you  what  you  did? 

A.  If  I  willfully  withheld.  We  were  talking 
about  the  whole  trial  in  general,  yes. 

Q.  Did  they  ask  you  how  the  return  was  made 
out? 

A.  Yes,  and  I  told  them  I  relied  on  Mr.  Bos- 
serman. 

Q.  Did  they  ask  you  about  how  much  money 
you  had  made? 

A.  I  couldn't  say,  Mr.  Crittenden,  about  that. 
Our  talk  up  there  primarily  was  just  to  talk  to  Mr. 
Sorrell  and  not  to  make  an  offer.  We  never  made 
no  offer. 

Q.  I  am  not  talking  about  that.  Did  they  ask 
you  how  much  money  you  had,  and  what  you  did 
with  the  money  ? 

A.     I  think  the  whole  case  was  reviewed. 

Q.    How  long  were  you  up  there? 
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A.  Two  hours,  and  we  had  to  talk  about  some- 
thing. 

Mr.  Crittenden:  Well,  your  Honor,  is  it  neces- 
sary to  go  through  any  more?  They  talked  two 
hours  on  the  merits  of  the  case.  I  think  that  is  a 
showing  in  this  case  that  counsel  will  have  to  draw 
upon  matters  that  he  learned  from  my  client  in  that 
time,  which  was  unlawful  and  contrary  to  the  [123] 
rules  of  this  Court  and  illegally  obtained. 

The  Witness:  They  asked  me  if  Mr.  Crittenden 
knew  about  it  and  I  said  "No,"  that  I  came  up 
there 

Mr.  Crittenden:  I  don't  think  evidence  illegally 
obtained  can  be  used  in  this  Court. 

The  Court:     Are  you  objecting  to  something? 

Mr.  Crittenden:  I  am  renewing  the  objection 
that  counsel  is  drawing  upon  evidence  illegally  ob- 
tained, for  the  purpose  of  examining  this  witness. 

The  Court:  And  you  take  this  as  a  showing  of 
that? 

The  objection  is  overruled.  Let's  get  along  with 
the  case. 

Now,  if  counsel  will  just  pay  a  little  attention 
to  me  here  now — in  these  matters,  we  have  Ex- 
hibit 5,  as  I  recall  it,  and  Exhibit  5  is  the  record  in 
the  second  trial,  and  a  part  of  Exhibit  5  is  not  only 
the  parts,  not  only  the  transcript,  various  parts  of 
that,  but  the  exhibits  in  that,  now  some  of  them, 
they  are  segregated  in  groups  and  envelopes.  We 
took  them  as  they  were  offered,  and  if  you  gentle- 
men, in  using  them,  don't  use  the  utmost  care  in 
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pulling  them  out  and  seeing  that  they  get  back  into 

the  containers  where  they  belong,  then  it  is  going 

to  be  awfully  difficult  for  this  Court  to  know  where 

they  belong,  because  I  have  to  depend  on  you  to 

see  that  they  are  there.  [124] 
*  *  4t  *  * 

Recross  Examination 

Q.  (By  Mr.  Marcussen)  :  Mrs.  O'Connor,  I  am 
going  to  hand  you  a  statement  consisting  of  13 
pages,  and  it  is  entitled,  "Statement  of  Catherine 
O'Connor,"  and  the  heading  shows  that  it  was  taken 
on  February  8,  1946,  and  I  recall  your  attention  to 
the  last  page  thereof,  and  ask  you  whether  or  not 
that  is  your  signature  there. 

A.     Yes,  that  is  my  signature. 

Q.  And  then  I  call  your  attention  to  the  fact 
that  there  appears  the  initials  ^^CO'C." 

A.     Mr.  Tormey  had  me  write  that  in  there. 

Q.  That  is  a  transcript  of  the  conference  you 
had,  in  part,  at 

A.  The  conference  I  had,  Mr.  Marcussen,  I 
know  it  is  that  and  I  signed  for  it  and  everything. 
I  was  so  nervous. 

Q.     Your  counsel  will  bring  that  out  for  you. 

Mr.  Crittenden:  I  think  she  has  a  right  to  an- 
swer the  question. 

The  Court:  He  didn't  ask  her  that.  She  has  an- 
swered the  question  now.  If  you  want  to  ask  her 
questions  when  you  have  redirect,  that  is  all  right. 

Mr.  Marcussen:  If  your  Honor  please,  this  is 
a  statement,  a  sworn  statement,  of  the  taxpayer. 
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sworn  to  before  Paul  Tormey,  a  Special  Agent  of 
the  Bureau  of  Internal  Revenue,  and  it  contains 
certain  admissions  against  interest,  and  also  certain 
self-serving  declarations. 

We  are  particularly  interested  in  those  that  refer 
to  the  amount  of  her  inventory  at  the  beginning 
of  the  period  in  July  1942,  and  the  inventory  at  the 
end  of  the  period  December  31,  1944. 

There  is  evidence  in  the  record  showing  that 
working  papers  were  handed  to  her  at  that  inven- 
torv  and  were  submitted  to  her  for  her  considera- 
tion  and  for  the  consideration  of  her  attorney,  and 
that  that  took  place  some  time  previous  and  that 
she  brought  those  papers  and  stated  that  they  were 
a  correct  statement  of  what  they  purported  to  be, 
subject  to  certain  changes  that  were  indicated  by 
her  counsel  at  the  time. 

I  would  like  to  offer  this  as  Respondent's  ex- 
hibit next  in  order,  subject  to  an  opportunity  for 
counsel  to  look  at  it.  He  is  now  looking  at  another 
similar  statement  which  I  will  be  prepared  to  offer 
presently. 

The  Witness:  Your  Honor,  may  I  say  some- 
thing ? 

The  Court:  No.  We  have  to  proceed  by  question 
and  answer  method  of  trial.  If  we  don't,  we  would 
never  have  an  orderly  trial.  That  is  one  of  the 
reasons  we  have  lawyers.  [126] 

Mr.  Marcussen:  I  should  say,  if  your  Honor 
please,  that  copies  of  this  statement,  and  also  the 
statement  that  counsel  is  now  looking  at,  were  given 
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to  the  taxpayer  and  an  opportunity  afforded  her 

counsel  at  that  time  to  examine  them. 

The  Court:     Who  was  her  counsel? 

Mr.  Marcussen:     Her  counsel  was  Mr.  Heyman. 

The  Court:    What  is  the  date  of  that? 

Mr.  Marcussen:  February  8,  1946,  executed  and 
subscribed  and  sworn  to  on  the  21st  day  of  Feb- 
ruary, 1946. 

The  Court:  Now,  as  I  understand  it,  these  are 
statements  that  were  made  back  in  1946  on  a  cer- 
tain date. 

Mr.  Marcussen:  And  I  think  the  other  in  De- 
cember, 1945,  if  your  Honor  please. 

The  Court :  And  you  are  proposing  to  offer  them 
in  evidence? 

Mr.  Marcussen :    Yes. 

Mr.  Crittenden :  I  will  state  this :  If  I  have  seen 
these,  it  has  completely  passed  my  recollection,  and 
there  are  a  lot  of  things  here  that  I  didn't  have 
any  idea  the  government  had  in  a  statement.  They 
had  certain  statements  in  evidence.  I  thought  that 
was  what  counsel  was  referring  to.  Now  I  see  we 
have  another  one  here. 

The  Court:    What  do  you  want  to  do  about  it? 

Mr.  Crittenden:  There  are  29  pages;  I  would 
like  to  finish  it.  [127] 

Mr.  Marcussen:  The  second  statement  that  will 
be  offered  here,  and  which  Mr.  Crittenden  is  now 
reading,  is  a  statement  taken  from  the  taxpayer, 
that  one  prior  to  Exhibit  33  of  Exhibit  5  that  is 
offered  in  evidence.  That  was  the  first  statement 
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that  I  am  now  offering,  this  Exhibit  33,  is  a  state- 
ment in  which,  among  other  things,  she  wished  to 
make  corrections. 

The  Court:  What  part  is  this  to  play  in  your 
further  examination? 

Mr.  Marcussen:  Just  identify  them  and  then 
not  examine  any  further,  just  identify  them  and 
offer  them  in  evidence. 

Mr.  Crittenden :  He  can  do  that  and  then  let  me 
read  this.  It  won't  hold  the  Court  up. 

Mr.  Marcussen:     That  is  quite  all  right. 

Mr.  Crittenden:  I  want  you  to  realize  that  I 
haven't  finished  reading  this. 

The  Court:  I  am  interested  in  giving  you  the 
time,  but  I  am  just  wondering  if  we  could  find  a 
better  time. 

Mr.  Crittenden:  I  appreciate  your  Honor's  sug- 
gestion. We  only  read  the  things  that  were  offered 
in  evidence. 

Mr.  Crittenden:  This  was  offered  in  evidence.  I 
have  been  through  this  one. 

The  Court:  There  is  one  you  have  had  her 
identify,  and  have  called  her  attention  to  the  ini- 
tials, and  let's  get   [128]   it  marked. 

Mr.  Marcussen:  I  offer  as  Respondent's  exhibit 
next  in  order 

Mr.  Crittenden:  Are  those  your  signature  and 
initials  ? 

The  Witness:    Yes. 

The  Court:    Is  there  any  objection? 
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Mr.  Crittenden:  No  objection,  subject  to  read- 
ing it,  of  course. 

Q.  (By  Mr.  Marcussen)  :  Now,  I  hand  you  a 
second  statement,  Mrs.  O'Connor,  and  it  consists 
of  29  pages,  and  it  bears  the  heading,  '* Statement 
made  by  Mrs.  O'Connor  in  the  office  of  the  Intelli- 
gence Unit,"  and  then  is  dated  November  1,  1945, 
and  I  call  your  attention  to  Page  29  of  that  state- 
ment and  ask  you  if  that  is  your  signature  there  ? 

A.    Yes,  sir. 

Q.  And  whether  or  not  you  swore  to  the  truth 
of  those  statements  on  December  7? 

A.  I  didn't  swear  to  nothing.  I  just  put  my 
name  down  there  for  them. 

Q.  Was  this  statement  sworn  to  by  you  before 
Mr.  Krause  at  the  Intelligence  Office? 

A.  I  don't  remember  doing  any  swearing  to  any 
statement.  Told  me  to  write  my  name.  [129] 

Q.     He  told  you  to? 

A.  Put  it  in  front  of  me  and  told  me  to  write 
my  name. 

Q.  You  felt  constrained  to  write  your  name? 
Did  you  do  it  voluntarily? 

A.  I  did  it  voluntarily;  you  know,  Mr.  Marcus- 
sen,  I  was  so  excited. 

Q.  Your  counsel  will  interrogate  you  about  your 
excitement.  I  am  not  interested  in  that  at  the 
present  time.  I  want  to  know  whether  or  not  you 
signed  it.  Did  you  understand  what  you  signed? 

A.  I  understood  this  was  questions  and  things 
they  were  putting  to  me. 
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Q.     And  those  are  your  answers? 

A.  My  attorney  tried  to  make  an  amended  re- 
port and  they  wouldn't  let  him. 

Q.  Are  those  the  answers  to  the  statement  that 
you  made  on  that  date?  That  is  a  question  and 
answer   statement,   isn't   it? 

A.  These  are  the  questions.  I  don't  know  whether 
those  are  my  answers  or  not  until  I  read  them,  but 
that  is  my  name. 

Q.     Then  you  say  that  is  your  name? 

A.    Yes. 

The  Court:  Do  those  pages  that  have  your  sig- 
nature, are  they  initialled  likewise?  [130] 

Mr.  Marcussen:  No,  they  do  not  bear  the  ini- 
tials. 

Q.  (By  Mr.  Marcussen) :  ISTow,  I  will  ask  you 
to  read  the  last  paragraph  on  Page  29,  under  which 
your  signature  appears.  Just  read  it  to  yourself 
and  familiarize  yourself  with  it. 

A.     I  never  read  that. 

Q.     Just  read  it  first. 

A.     I  have  read  it,  yes. 

Q.    And  you  never  read  that?  That  statement? 

A.  No,  sir,  I  never  read  nothing,  after  they  got 
it  typewritten  up. 

Q.  Did  you  sign  this  in  the  presence  of  your 
counsel,  Mr.  Heyman?  A.     I  think  so. 

Mr.  Marcussen:  I  offer  this  as  Exhibit  next  in 
order. 

The  Court:    Is  there  any  objection? 

Mr.  Crittenden:    I  would  like  to  read  it. 
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The  Court:  You  want  to  withhold  admission 
until  you  have  read  it? 

Mr.  Crittenden:  She  says  it  is  her  name,  and 
your  Honor  will  admit  that  in  evidence. 

The  Court:    I  will  mark  it  for  identification. 

Mr.  Crittenden:  If  you  will  mark  it  for  identi- 
fication, I  will  have  a  chance  to  look  at  it.  [131] 

The  Court:    F  for  identification. 

(The  document  referred  to  was  marked  for 
identification  as  Respondent's  Exhibit  F.) 

Mr.  Marcussen:  Would  you  like  to  do  the  same 
with  respect  to  the  other  exhibit? 

Mr.  Crittenden:  It  would  probably  be  just  as 
well. 

The  Court :  The  other  one  is  already  in,  so  I  am 
going  to  leave  it  there,  subject  to  any  motion  you 
might  make  at  the  conclusion  of  the  trial,  but  this 
one  will  be  for  identification. 

Q.  (By  Mr.  Marcussen)  :  I  think  you  testified 
that  Mr.  Jost  sold  the  liquor  that  you  alleged  that 
he  stole  from  your  tavern  for  $2,000. 

A.  I  said  there  were  13  cases  of  whisky  taken. 
I  didn't  say  I  seen  him  steal  it. 

Q.  That  isn't  my  question.  I  will  speak  a  little 
louder.  I  think  you  testified  that  Mr.  Jost  sold 

A.     Oh,  sold,  yes.  I  thought  you  said  ''stole." 

Q.    13  cases  of  liquor  for  $2,000. 

A.     That  was  a  report. 

Mr.  Marcussen:  I  move  that  that  be  stricken 
from  the  record  on  the  ground  it  is  incompetent, 
as  hearsay. 
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The  Court:     Well,  I  am  going  to  let  the  record 

stand  because,  if  I  sift  it  one  time  or  another,  why, 

it  doesn't  really  make  a  lot  of  difference.  I  heard 

it  for  what  [132]  it  was,  namely,  she  said  that  was 

a  report.  [133] 
*  *  *  *  4(- 

Mr.  Marcussen:  Now,  Mrs.  O'Connor,  I  think 
you  testified  that  Mr.  McLaughlin  was  a  friend  of 
your  husband?  A.     Yes,  sir. 

Q.     Is  he  a  friend  of  yours? 

A.     Not  so  much. 

Q.  Is  he  a  friend  at  all?  Do  you  consider  him 
your  friend?  A.     No,  I  don't  think  so. 

Q.     What  is  your  relationship  to  him?  [134] 

A.     Nothing. 

Q.  Were  you  enticed  into  that  conference  at 
the  Bureau  of  Internal  Revenue? 

A.     I  thought — I  considered  it  an  enticement. 

Q.    By  whom? 

A.  I  explained  before  how  Mr.  McLaughlin  kept 
coming  down  and  telling  me  if  I  would  come  up 
with  him  to  Mr.  Sorrell,  with  Mr.  McLaughlin  to 
Mr.  Sorrell's  office. 

Q.     (By  the  Court):    Who  is  Mr.  McLaughlin? 

A.  A  former  Internal  Revenue  man.  He  is  a 
bookkeeper  now. 

Q.     Now,  did  you  know  him? 

A.    He  is  Mr.  Jost's  friend. 

Q.    Does  he  come  into  your  place  ?  M 

A.    Yes,  sir. 

Q.     Is  he  a  customer? 
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A.     When  Mr.  Jost  is  there,  yes,  sir. 

Q.  (By  Mr.  Mareussen)  :  Has  he  ever  come  in 
there  when  Mr.  Jost  wasn't  there? 

A.  He  came  in  several  times  lately  with  his 
friends. 

Q.     How  long  has  this  enticement  been  going  on  ? 

A.  I  don't  know  whether  you  figure  it  an  en- 
ticement or  not.  I  am  just  telling  you  the  facts. 

Q.     Are  you  still  being  enticed?  [135] 

A.     I  don't  like  the  word  "enticed." 

Q.  We  don't  like  it  either.  I  am  glad  to  hear  you 
say  that. 

A.  I  mean  the  thought  of  him — I  don't  know  if 
he  had  any  dealings  with  any  of  the  rest  of  the 
men  on  that  score. 

Q.     You  don't  know  anything  about  that? 

A.     Well,  you  are  asking  me  my  opinion. 

Q.  I  am  not  asking  your  opinion.  I  am  asking 
whether  anybody  at  that  conference,  outside  of  Mr. 
McLaughlin,  enticed  you  into  the  conference  room. 

A.  Mr.  McLaughlin  suggested,  and  before  he 
suggested  he  had  contacted  someone  for  me  to  come 
up  there. 

Q.    He  did  that  before? 

A.  And  told  me  he  was  all  ready  for  me  to 
come  up. 

Q.  You  didn't  ask  him  to  present  your  case  up 
at  the  Bureau  of  Internal  Revenue? 

A.  No,  sir.  We  talked  it  over  several  times,  but 
he  said  he  would  see  what  he  could  do  for  me  by 
his  former  association  with  the  Internal  Rovonno 


148  Catherine  O'Connor  vs. 

(Testimony  of  Catherine  O^Connor.) 
men,  perhaps.  Maybe  his  knowing  how  to  proceed 
in  things  would  give  me  a  hand,  but  it  would  only 
be  in  an  informal  way.  It  wouldn't  be  nothing  offi- 
cial, and  there  would  be  nobody  there  but  Mr. 
Sorrell. 

Q.  He  proposed  that^  Is  that  correct 'F  He  prom- 
ised that? 

A.  He  told  me  that.  I  don't  know  whether  you 
consider  [136]  it  a  promise.  That  is  what  he  told 
me,  told  me  I  didn't  need  to  tell  my  attorney. 

Q.  Did  he  represent  you  there  at  that  confer- 
ence? 

A.  He  was  supposed  to  represent  me.  He  brought 
out  a  paper  just  in  this  way,  Mr.  Marcussen — he 
brought  out  a  paper  and  wanted  me  to  sign  a  power 
of  attorney  which  meant  nothing,  as  far  as  my 
attorney  there.  In  other  words,  he  told  me  it  was 
necessary,  for  him  to  even  talk,  just  to  sit  and  talk, 
that  it  was  the  understanding  I  got. 

Q.     Power  of  attorney,  is  that  correct? 

A.  Just  to  sit  and  talk,  not  to  make  any  prom- 
ises or  any  compromises,  just  so  he  be  allowed  to 
sit  in.  He  said  he  didn't  have  a  green  card,  or 
whatever  you  call  it. 

Q.    Did  you  sign  that  statement  there?  ■ 

A.     I  signed  it  up  there  in  Mr.  Sorrell's  office.       ■ 
Q.     Has  Mr.  McLaughlin  continued  to  represent 
you  in  this  case? 

A.    No,  sir.  I  told  Mr.  Crittenden  about  it  right 
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away.  I  at  no  time  dispensed  with  Mr.  Crittenden's 

service. 

Q.    You  made  that  statement  to  whom? 

A.    A  written  statement. 

Q.  Did  you  tell  any  representative  at  that  con- 
ference that  you  wanted  Mr.  Crittenden  to  con- 
tinue representing  you?  A.     Yes,  sir. 

Q.  Now,  getting  back  to  Mr.  McLaughlin — has 
he  [137]  continued  to  represent  you  in  any  capacity, 
with  respect  to  your  liability  for  taxes  for  these 
years  that  are  now  before  the  Court? 

A.  Only  just  to  come  up  to  talk  to  you,  not  to 
talk  to  you,  but  to  talk  to  Mr.  Boland. 

The  Court:    Who  is  Mr.  Boland? 

The  Witness:  Mr.  Boland  is  in  the  McAllister 
Building.  I  don't  know  what  he  represents. 

Q.  (By  Mr.  Marcussen)  :  You  don't  know  what 
he  represents?  A.     No. 

Q.  You  don't  know  that  he  is  in  the  office  of  the 
Bureau  of  Internal  Revenue? 

A.     I  certainly  do. 

Q.  Then  you  don't  mean  to  say  that  you  don't 
know  who  he  represents? 

A.  I  know  he  represents  the  government,  but 
I  don't  know  what  department. 

Q.  Do  you  know  he  is  connected  with  the  Bu- 
reau of  Internal  Revenue? 

A.     I  certainly  know  that. 

Q.  What  was  the  purpose  of  your  conversation 
with  Mr.  Boland? 

A.     I  didn't  talk  to  him  at  all.  I  didn't  go  with 
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Mr.  Marcussen.  I  went  with  Mr.  Crittenden.  [138] 

Q.     Yovi  didn't  appear  with  Mr.  McLaughlin? 

A.     No,  sir. 

Q.  How  many  times  did  Mr.  McLaughlin  appear 
there  on  your  behalf? 

A.     I  don't  know  that. 

Q.     Did  you  engage  him  to  do  that? 

A.     No,  sir. 

Q.     You  didn't  engage  him? 

A.  No,  sir.  He  only  done  it  as  a  friendly  ges- 
ture for  Bill,  Mr.  Jost. 

Q.     For  Mr.  Jost?  A.    Yes. 

Q.  You  have  been  divorced  from  him  for  sev- 
eral years? 

A.  Yes.  However,  we  are  keeping  company 
again. 

Q.  Now,  did  you  at  any  time  in  the  course  of 
the  conference  of  the  Technical  Staff,  on  April  3, 
1950,  make  a  statement  to  the  people  present  that 
you  were  very  much  dissatisfied  with  Mr.  Critten- 
den and  with  his  services,  and  that  you  wished  to 
dispense  with  his  services  in  this  case? 

A.     No,  I  did  not. 

Q.  I  am  asking  you  if  you  made  any  further 
statement  to  the  effect.  A.     The  thing 

Q.  Just  a  moment.  I  am  asking  you  a  question. 
I  will  ask  you  whether  you  made  any  further  state- 
ment to  the  effect  [139]  that  Mr.  Crittenden  was 
continually  asking  you  for  fees,  to  the  effect  that 
you  didn't  see  how  he  could  possibly  get  you  off 
in  this  case,  and  that  you  would  wind  up  with  the 
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liability  to  pay,  as  well  as  the  attorney's  fees,  and 
that  you  were  therefore  there  for  the  purpose  of 
settling   your   case    and   seeing   if   it   couldn't   be 
settled  out  of  court?  A.     I  did  not. 

Q.    You  never  made  that  statement? 

A.  The  only  thing  I  said,  I  wished  if  it  was 
possible,  that  Mr.  Crittenden  could  get  with  you 
men  and  try  to  get  a  settlement,  so  I  wouldn't  have 
to  go  back  in  court,  and  I  said  I  was  going  to  tell 
him  about  it. 

Q.  Do  you  recall  that  I  was  there  at  that  con- 
ference ? 

A.     I  can't  remember  you  being  there. 

Q.  Do  you  remember  anybody  getting  up  and 
leaving? 

A.  Mr.  Tormey  left  and  said  he  was  going  to 
see  somebody. 

Q.    You  are  certain  it  wasn't  I? 

A.    No.  I  thought  it  was  Mr.  Tormey. 

Q.  And  you  do  not  recall,  do  you,  that  I  left 
the  conference  before  any  discussions  with  you 
were  had  about  your  tax  liability? 

A.     I  don't  remember  your  being  there. 

Q.  You  don't  recall  my  stating  that,  before  we 
talk  with  you,  I  wished  to  check  with  my  superior? 

A.    I  don't  recall. 

Q.    You  don't  recall  my  coming  back? 

A.  I  thought  Mr.  Tormey  went  out.  I  knew 
some  man  went  out,  but  I  thought  it  was  Mr. 
Tormey. 

Q.     Did   that   individual    make    any    statement? 
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Do  you  recall   any  statement  made   when   he   re- 
turned? 

A.  Something  was  said,  but  I  don't  recall  what 
it  was. 

Q.  Would  it  refresh  your  recollection  that  the 
statement  was  made  by  me  at  the  conference  that  I 
had  consulted  with  my  superior,  and  that  my  supe- 
rior had  stated  that  it  would  be  quite  all  right  to 
discuss  the  thing  with  you,  your  income  tax  lia- 
bility, and  that  it  was  the  policy  of  the  Bureau  of 
Internal  Revenue  to  afford  every  taxpayer  an  op- 
portunity to  be  heard,  and  that  we  would  not  insist 
that  you  bring  counsel  in  with  you,  who  was  repre- 
senting you  before  the  Tax  Court? 

A.  I  don't  recall  that  at  all.  I  don't  remember 
nothing  like  that.  The  only  thing  I  remember  was 
saying  that  I  wished  Crittenden  and  you  men  could 
get  together  and  see  if  you  couldn't  come  to  some 
settlement  so  I  wouldn't  have  to  go  back  into  court. 

Q.  Do  you  remember  the  document  you  signed 
revoking  all  previous  power  of  attorney? 

A.  That  was  done  by  Mr.  McLaughlin,  telling 
me  in  order  to  sit  in  the  thing  to  talk  alone  with 
Mr.  Sorrell,  and  [141]  I  signed  that  paper,  giving 
him  the  right  to  sit  in  on  my  behalf  to  see  only  if 
we  could  give  Mr.  Crittenden  a  hand,  not  to  get  rid 
of  him  by  any  means. 

Q.    You  thought  Mr.  Crittenden  needed  that  aid? 

A.  Mr.  McLaughlin  gave  me  the  idea  that  he 
had   something  in   common  with  you  people   that 


Commissioner  of  Infenidl  Hcnimc  153 

(Testimony  of  Catherine  O'Connor.) 

perhaps  he  could  help  Mr.  Crittenden  by  something 

in  a  little  private  conference. 

Q.  Do  you  recall  whether  anything  was  said  by 
you  at  that  conference  as  to  whether  or  not  Mr. 
McLaughlin  would  be  recognized  as  your  repre- 
sentative? A.     For  the  day  only. 

Q.     For  the  day? 

A.  Just  to  sit  in,  that  was  my  opinion,  not  to 
take  over. 

Q.     Not  to  take  over? 

A.  No,  sir,  because  Mr.  McLaughlin  will  tell 
you  that  he  advised  me  the  minute  we  got  out  to 
get  in  touch  with  Mr.  Crittenden  right  away. 

Q.  Never  mind  what  he  told  you  afterwards. 
Just  answer  my  questions. 

You  then  were  there  representing  yourself,  is 
that  correct? 

A.  I  was,  informally.  I  was  given  an  idea  that 
there  would  be  no  one  there  but  Mr.  McLaughlin, 
Mr.  Sorrell  and  myself,  just  to  talk.  [142] 

Q.  You  asked  us,  notwithstanding  the  fact  that 
we  said  we  could  not  formally  recognize  him  under 
the  circumstances — You  asked  that  he  be  permitted 
to  remain  in  the  conference.  Is  that  correct? 

A.     He  told  me  coming  down 

Q.  I  am  not  interested  in  what  he  told  you  com- 
ing down.  I  wish  you  would  answer  the  question. 

A.  The  only  reason  I  gave  him  power  of  at- 
torney  

The  Court:    Will  you  read  the  question? 
(Question  read.) 
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The  Witness :  No,  I  never  asked  him  for  him  to 
remain  in  the  conference.  This  paper  was  shown 
to  me  to  sign  for  him  as  a  power  of  attorney,  so 
he  could  sit  in  and  listen  and  talk  in  my  behalf. 

Q.  (By  Mr.  Marcussen)  :  What  was  your  pur- 
pose in  signing  that? 

A.  Only  just  to  be  able  to  sit  in  and  talk  only, 
not  to  make  any  offer  or  nothing. 

Q.  Now,  were  certain  documents  handed  to  you, 
showing  a  computation  of  your  net  worth  statement, 
and  also  of  your  income  at  that  conference  ? 

A.  The  whole  trial — you  had  papers  all  over  the 
table. 

Q.  I  asked  you  whether  certain  documents  were 
handed  to  you  and  given  to  you  to  take  away  from 
this  conference.  That  [143]  is  what  I  mean.  Do  you 
remember  that? 

A.  I  don't  remember.  I  don't  remember  any- 
thing about  that. 

The  Court :  In  other  words,  you  don't  remember 
that  any  papers  were  given  to  you  to  be  taken  away  ? 

The  Witness:  Mr.  Tormey  went  along  with  Mr. 
McLaughlin  and  I  up  to  the  Internal  Revenue 
Of&ce  to  give  Mr.  McLaughlin  a  certain  paper.  My 
thought,  what  I  was  doing,  was  to  work  in  conjunc- 
tion with  Mr.  Crittenden  to  see  if  there  could  be 
brought  up  a  difference  in  the  amount  derived  from 
you  folks  and  with  Mr.  McLaughlin,  and  Mr.  Mc- 
Laughlin said  he  found  a  lot  of  errors. 

Q.  (By  Mr.  Marcussen) :  Never  mind.  Your 
counsel  will  bring  out  errors  in  due  time. 
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Do  you  recall  that  Mr.  McLaughlin  asked  to  see 
your  income  tax  returns  for  the  taxable  years  here  ? 

A.     I  don't  remember  that,  no,  sir. 

Q.     Do  you  remember  that  any  documents 

A.     I  don't  know  that  he  ever  seen  them. 

Q.  Just  a  moment,  please.  Just  answer  the  ques- 
tions. Your  counsel  will  take  care  of  that  on  redirect 
examination. 

Do  you  recall  that  any  documents  were  handed  to 
Mr.  McLaughlin  for  his  examination  at  the  con- 
ference ? 

A.     No,  I  don't  remember  that.    [144] 

Q.  You  don't  remember  that?  You  don't  re- 
member, then,  whether  those  documents  were  handed 
to  you  with  a  specific  request,  asking  you  whether 
you  wished  Mr.  McLaughlin  to  see  them,  and  you 
gave  your  assent  to  that?  You  don't  remember  that? 

A.  No.  The  only  thing  I  remember  was  this  in 
regard  to  papers.  Mr.  McLaughlin  asked  to  see  cer- 
tain papers,  and  Mr.  Tormey  said  he  would  turn 
it  over  to  him  if  he  would  go  up  to  the  Internal 
Revenue  Office  Building,  which  we  did,  and  the 
paper  was  turned  over  to  Mr.  McLaughlin. 

The  Court:    That  was  after  the  conference? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Marcussen)  :  Now,  do  you  recall 
whether  or  not  any  discussion  was  had  about  your 
ability  to  pay  the  tax  liability  that  has  been  assessed 
against  you? 

A.  I  told  you,  Mr.  Marcussen,  there,  and  I  toll 
you  again,  that  I  have  no  money,  and  then^  was 


156  Catherine  O^Coymor  vs. 

(Testimony  of  Catherine  O'Connor.) 

never  no  offer  made.  We  were  talking  in  round 

figures.  There  was  no  compromise  made. 

Q.     You  didn't   state,   then, 

A.  To  my  recollection  you  said  something  about 
the  government  wanting  $20,000,  or  something  like 
that,  and  Mr.  McLaughlin  said,  "I  guess  you 
wouldn't  settle  for  $10,000,"  but  for  me  to  have  any 
money,  I  have  no  money.  I  am  in  debt  [145]  up  to 
my  neck. 

Q.  You  said  you  had  no  money  at  the  confer- 
ence? A.     And  I  still  have  none. 

Q.  And  that  took  a  considerable  portion  of  the 
time?  A.     We  were  there  two  hours. 

Q.  Was  it  explained  that  we  were  not  concerned 
with  what  money  you  had?  Our  duty  was  to  deter- 
mine your  liability? 

A.  I  don't  know  what  you  said  up  there  about 
the  liability.  I  was  disappointed  when  we  walked 
in,  because  I  had  no  idea  there  were  going  to  be 
four  or  five  men  throwing  questions  at  me.  I 
thought  we  were  going  to  have  a  little  chat  with 
Mr.  Sorrell. 

Q.     Questions  were  thrown  at  you? 

A.  Yes,  but  what  they  were  now  I  can't  remem- 
ber. The  whole  trial  was  gone  over. 

Q.  Did  you  feel  you  were  being  coerced  in  that 
conference  ? 

A.  No,  sir,  but  you  went  over  the  same  things 
over  again,  and  I  told  you  I  didn't  have  any  money, 
and  the  only  thing  I  was  up  there  for  was  to  see  if 
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Mr.  McLaughlin  could  do  some  good  to  help  Mr. 

Crittenden  to  try  to  come  to  a  compromise. 

Q.  That  is  not  responsive  to  my  question.  You 
don't  recall  your  being  informed  at  that  conference 
by  Mr.  Sorrell  that  it  was  not  our  province  to  con- 
sider your  ability  to  pay.  It  was  our  duty  to  con- 
sider the  tax  liability  involved  in  this  [146]  case? 

A.  I  don't  remember  Mr.  Sorrell  saying  that 
to  me. 

Q.  Do  you  remember  whether  or  not  Mr.  Mc- 
Laughlin asked  you  whether  you  wished  to  make  an 
offer  of  settlement  in  the  case? 

A.     Mr.  McLaughlin  didn't  never  ask  me  that. 

Q.  You  don't  recall  his  statement  to  you,  "Do 
you  want  to  offer  $10,000"? 

A.  No,  Mr.  McLaughlin  will  tell  you,  Mr.  Mar- 
cussen,  that  we  never  offered 

Q.     Just  answer  my  question.  A.     No. 

Q.     That  wasn't  said? 

A.  As  for  a  formal  offer,  we  weren't  there  to 
make  a  formal  offer.  We  were  only  there  to  talk, 
as  I  imderstood  it. 

Q.     To  help  Mr.  Crittenden? 

A.    That  is  for  sure. 

Q.  Now,  you  don't  recall,  I  take  it  then,  that 
Mr.  Sorrell  told  you  that  $10,000  would  not  be  re- 
garded as  an  acceptable  offer  for  settlement  of  this 
case? 

A.  All  you  gentlemen  were  talking  in  thousands 
of  dollars. 

Q.     You  don't  recall?  A.     No. 
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Q.  Do  you  recall  his  stating  that  $10,000  would 
not  be  [147]  an  acceptable  offer? 

A.     No,  sir,  I  don't,  because  you  were  all  talking. 

The  Court:  You  say  you  don't  remember.  All 
right. 

Q.  (By  Mr.  Marcussen)  :  Now,  I  will  ask  you 
whether  or  not  you  then  turned  to  Mr.  Sorrell  and 
made  a  statement  substantially  as  follows: 

^^How  about  $15,000?  Would  that  do  itf ' 

Do  you  recall  making  that  statement  to  Mr. 
Sorrell? 

A.  No,  sir,  I  never  did  say  that.  I  never  did 
say  that. 

Q.  Then  you  don't  recall  Mr.  Sorrell  rejecting 
that  offer? 

A.     No,  sir,  there  was  no  rejection. 

The  Court :  She  wouldn't  recall  it  if  she  said  she 
didn't  remember  it. 

The  Witness:  There  was  nothing  like  that  said, 
your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Marcussen) :  Is  it  your  testimony, 
or  is  it  not,  that  you  were  enticed  into  that  confer- 
ence by  any  representative  of  the  Bureau  of  In- 
ternal Revenue? 

A.  I  will  say  like  I  said  before  that  the  fact  of 
Mr.  McLaughlin  being  a  former  Internal  Revenue 
man  and  considering  him  a  friend  of  Mr.  Jost,  that 
we  went  up  there  primarily  [148]  to  just  talk,  sit 
down  and  talk,  as  far  as  anyone  enticing — with  a 
rope  around  my  neck,  and  dragging  me  up  there,  no. 
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The  Court:  Let  me  ask  you  this  question,  be- 
cause if  I  follow  you,  you  went  up  there  because 
Mr.  Jost  and  Mr.  McLaughlin  came  and  talked  to 
you  and  you  went  up  there  at  Mr.  McLaughlin's 
suggestion  ? 

The  Witness:    Yes. 

Q.  (By  the  Court)  :  And  so  far  as  any  of  your 
answers  that  I  have  heard  so  far,  it  was  your  testi- 
mony that  your  trip  up  there  was  at  Mr.  McLaugh- 
lin's suggestion? 

A.  Yes,  sir,  he  had  already  made  the  appoint- 
ment with  Mr.  Sorrell. 

Q.  You  didn't  have  any  invitation  from  anyone 
else  than  Mr.  McLaughlin?  A.     No,  sir. 

Q.  (By  Mr.  Marcussen)  :  Do  you  recall  Mr. 
Rorrell's  stating  to  you  that  it  would  hardly  be 
feasible  for  the  representatives  of  the  Bureau  to 
discuss  your  liability  with  you,  in  view  of  the  fact 
that  Mr.  McLaughlin  was  unfamiliar  with  the  issues 
in  the  case? 

A.  No,  I  don't  believe  I  remember  that,  Mr. 
Marcussen. 

Mr.  Marcussen:     That  is  all.  [149] 
***** 

Redirect  Examination 

Q.  (By  Mr.  Crittenden) :  Mrs.  O'Connor,  I  no- 
tice in  here  on  February  8,  1946,  at  the  time  that 
Mr.  Tormey,  Mr.  Krause,  and  Mr.  Heyman  were 
with  you,  did  you  go  to  the  Bureau? 

A.     With  Mr.  Heyman,  yes. 
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Q.  To  the  Intelligence  Unit's  Office  on  Mc- 
Allister Street?  A.     Yes. 

Q.  Do  you  remember  an  inventory  they  talked 
about  as  of  the  close  of  1944? 

A.     Yes,  sir. 

Q.  Did  you  give  them  a  piece  of  paper  at  that 
time  in  your  handwriting? 

A.  I  made  up  an  inventory  right  then,  and  give 
it  to  them.  I  mean  I  gave  it  to  them  out  of  my 
head.  I  was  confused.  I  should  never  do  a  thing 
like  that,  because  I  didn't  know  what  I  was  writing. 

Q.  Now,  there  are  questions  of  rents  here.  Did 
you  make  up  a  rent  statement  for  them  and  go 
over  a  list  of  rentals  at  that  time  ? 

A.  They  asked  me  about  the  rentals  from  2710 
Baker  Street,  and  I  told  them  the  rentals  applied 
back  to  the  attorney  until  the  apartment  house  was 
paid  over. 

Q.  Did  you  make  up  a  schedule  of  rentals,  and 
how  much  you  got  on  each  one  of  the  locations? 

A.  Yes,  I  think  that  the  place  was  leased,  it 
was  $20  a  month. 

Q.  Did  you  put  down  the  OPA  schedule,  or 
what  you  actually  collected? 

A.  No,  the  OPA  and  then  I  had  to  refund  some 
money  back  from  the  OPA. 

Q.  Now,  was  there  any  time  in  1942  or  1943  as 
to  these  rentals  above  the  bar,  that  you  had  any 
trouble  collecting  the  rent? 

A.  Yes,  because  they  set  fire  to  the  place  in  the 
back  and  I  had  to  have  them  evicted.  There  were 
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Mexican  people  there,  and  they  left  an  iron  on  and 

set  fire. 

Q.  I  don't  want  to  know  about  that.  I  was  just 
asking  about  the  rentals.  Was  there  any  time  that 
you  didn't  collect  the  rents  in  the  OPA  schedule? 

A.    Yes. 

Q.  Did  you  put  that  in  the  schedule  that  you 
gave  the  [151]  men  on  the  eighth  day  of  February, 
1946?  A.     I  forget. 

Mr.  Marcussen:  Are  you  referring  to  schedules 
set  forth  in  Exhibit  E? 

Mr.  Crittenden:  They  are  mentioned  in  the  ex- 
hibit, and  I  am  referring  to  those. 

The  Witness:  Those  apartments  upstairs,  half 
the  time  they  were  vacant,  and  when  they  were 
rented,  they  were  just  $20  a  month.  One  was  $18 
and  the  other  $20. 

Q.  (By  Mr.  Crittenden) :  Did  you  show  the 
vacancy  at  the  time  you  made  up  the  schedule  in 
1946? 

A.     No,  sir.  I  don't  think  so.  I  don't  think  I  did. 

Q.  They  refer  here  to  statement  of  discrepancy 
which  you  had  a  previous  opportunity  to  examine. 
Did  you  take  a  copy  of  that  home  with  you,  or 
Mr.  Heyman?  A.     No. 

The  Court:    No  what? 

The  Witness:    I  didn't  take  them  home. 

Q.  (By  Mr.  Crittenden)  :  When  you  examined 
them,  was  it  this  date  previous  to  the  statement  ? 

A.    I   never   examined   that   at    all,    after   thev 
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typed  it  up  there.   I  never  read  it  back.   I  just 

signed  it. 

Q.  Now,  there  is  a  statement  of  discrepancy, 
Larsen-Jost,  [152]  1942  statement.  Do  you  remem- 
ber any  kind  of  a  paper  like  that? 

A.     The  answer  is  no,  I  don't. 

Q.  Did  they  have  a  big  sheet  where  they  said 
you  made  a  mistake  in  reporting  income,  that  you 
initialled  and  signed? 

A.     I  don't  remember.  I  don't  remember  it. 

Q.  Now,  here  is  the  start  of  the  inventory  of 
1942.  Did  you  give  them  any  figure? 

A.     Not  that  I  can  recall. 

Q.  Now,  I  would  like  to  go  back  to  1942.  On  or 
about  November  1,  1942,  the  Alcohol  Tax  Unit,  in 
connection  with  the  investigation  of  your  floor  tax 
return,  made  an  inventory  of  liquor  or  merchandise 
on  hand  at  the  time,  and  arrived  at  a  gallonage  of 
257.51;  by  the  same  method  explained  to  you  in 
connection  with  the  inventory,  you  submitted  on 
January  1,  1945,  we  have  arrived  at  the  money 
value  of  $3,541.68. 

Are  you  willing  to  accept  this  figure  as  repre- 
senting, to  the  best  of  your  knowledge,  the  inven- 
tory value  on  that  date?  And  you  answered,  ^^Yes, 
sir."  4 

Do  you  remember  any  such  thing  being  said  and 
answered  ? 

A.     I  don't  remember  a  thing  like  that. 

Q.  Now,  you  must  have  had  something  you  were 
selling  as  of  the  first  day  of  November? 
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A.  There  wasn't  too  much  stock.  What  date  was 
that?  [153] 

Q.  November  1,  1942.  You  and  Bill  Jost  had 
been  married  a  little  over  six  months,  and  you  had 
had  the  bar  about  four  months? 

A.  We  had  stock  on  hand.  I  don't  know  what 
the  inventory  was,  what  it  would  arrive  at,  but  that 
was  the  time  w^hen  it  was  hard  to  get  whisky. 

Q.  Do  you  know  what  method  they  used  in  ar- 
riving at  any  value  of  257.51?  A.     No. 

Q.  Was  anything  discussed  about  arriving  at 
an  inventory  of  257.51  proof  gallons? 

The  Court:     That  is  a  statement  of  gallons? 

Mr.  Crittenden:  Then  converted  to  dollars  on 
some  conversion  basis,  and  I  am  trying  to  find  out 
what  it  was. 

Now,  the  next  question: 

^'Now,  Mrs.  O 'Conner" 

A.    May  I  say  something? 

Q.     Go  ahead. 

A.  If  anything  was  arrived  at  as  a  total,  per- 
haps it  was  the  beer  and  everything  included  in 
there,  because  if  there  was  an  inventory  made  it 
would  have  to  be  the  whole  totals  down. 

Q.    Did  you  agree  to  a  sirni  of  $3,541  ? 

A.     Not  to  my  knowledge. 

Q.  Did  they  use  any  particular  conversion  figure 
between  [154]  proof  gallons  and  dollars? 

A.     I  don't  know  how  they  arrived  at  that. 

Q.  Was  there  any  particular  dollar  sum  when 
you  were  up  there?  A.     No. 
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The  Court :  Well,  those  questions  and  answers 

Mr.  Crittenden:  These  are  questions  and  an- 
swers and  I  am  trying  to  find  out. 

Now,  Mrs.  O'Connor,  in  the  absence  of  a  De- 
cember 31,  1942,  inventory  which  your  previous 
testimony  reveals  was  never  taken,  it  is  necessary  to 
use  the  figures  just  mentioned,  $3,541.68,  represent- 
ing the  December  31  inventory.  Is  this  approxi- 
mately correct,  in  your  estimation? 

"A.    Yes,  sir.'' 

Q.  Do  you  remember  any  such  testimony  as 
that?  A.     No,  I  don't. 

Q.     Did  you  make  any  guesses  in  inventory? 

A.  That  is  all  I  did,  guess  at  questions  and 
everything  else. 

Q.    What  were  your  guesses? 

A.  I  was  trying  to  tell  them,  to  the  best  of  my 
ability,  but  I  was  so  excited,  I  really  don't  know. 

Q.  Did  you  guess  something?  You  must  have 
given  them  some  figure.  Now,  what  was  the  figure? 

A.     I  can't  remember,  Mr.  Crittenden. 

The  Court:  I  don't  think  you  are  going  to  get 
anywhere. 

The  Witness:    I  mean  this  is  all  foreign  to  me. 

The  Court:  She  very  obviously  is  not  going  to 
be  able  to  remember  offhand  now  figures  that  very 
plainly  she  gave  or  didn't  give  back  there  at  the 
time.  All  of  her  answers  are  that  she  doesn't  re- 
member. 

Q.  (By  Mr.  Crittenden)  :  Does  any  of  this  bring 
back    any    recollection    of    what    happened    there? 
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Have  you  read  this  through  during  recess? 

A.    Yes,  I  did. 

Q.    At  my  suggestion?  A.    Yes. 

Q.     Did  it  bring  back  any  recollection  at  all? 

A.  Not  a  bit.  It  was  all  such  a  conglomerated 
affair.  I  didn't  know  what  I  was  saying. 

Q.  Now,  there  is  a  statement  here  where  Mr. 
Krause  is  asking  you, 

"Mrs.  O'Connor,  referring  back  to  the  $1,500  loss 
shown  on  your  books,  April,  1944,  property  invest- 
ment, is  that  correct? 

"A.     That  is  right. 

"Q.  Is  it  not  a  fact  that  you  did  not  pay  any 
money  whatever  on  that  investment?  [156] 

''A.     No,  I  didn't,  Mr.  Krause. 

*"^Q.     Why  did  you  show  it  on  your  books? 

'^A.  I  don't  know  why  I  put  it  down,  only  to 
show  that  I  was  giving  it  to  Heyman  to  sell  for 
my  mother." 

The  Witness :    That  is  right. 

Q.  (By  Mr.  Crittenden) :  Do  you  remember 
that?  A.     I  remember  that. 

Q.     You  remember  the  properties  discussed? 

A.  Yes,  sir.  It  was  for  Mr.  Heyman  to  sell  it 
for  my  mother. 

Q.     Then  it  goes  on: 

"Q.  What  is  the  closest  approximation  you  caa 
make,  and  I  am  taking  in  the  beer  and  everything 
else,  of  the  stock  that  was  set  down? 

^^A.  Mr.  Gragan  never  kept  the  stock  on  hand. 
We  used  out  of  the  one  bottle. 
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"Q.  Was  the  inventory  higher  than  when  you 
bought  the  Divers'  interest  in  July,  1942 "? 

"A.  Yes,  a  little  more.  Mr.  Divers  let  me  do  all 
the  buying." 

And  then  it  says  further  on, 

^^Q.  What  would  be  the  best  estimate,  or  the 
closest  you  could  come  on  the  beginning  of  Jan- 
uary, 1942? 

A.  It  ran  $750  and  $1,000.  It  wasn't  a  great 
deal."  [157] 

Q.     Do  you  remember  such  testimony? 

A.  It  couldn't  have  been  any  more  than  that,  if 
it  was  that  much. 

The  Court:  Let  me  ask  you  a  question:  I  heard 
the  question  read  there  and  an  answer  which  came 
along  about  ^^We  used  out  of  one  bottle."  What  do 
you  mean? 

The  Witness :  It  was  hard  for  Mr.  Gragan  to  get 
stock. 

The  Court:    Who  was  he? 

The  Witness:  My  partner  at  the  time,  your 
Honor,  and  he  would  only  buy  a  case  at  a  time. 

The  Court:  What  do  you  mean  "used  out  of  one 
bottle"? 

The  Witness:  Just  set  up  one  bottle  for  use  to 
use,  one  called  Bourbon  and  one  Bar  Whisky  and 
one  called  Gin  and  one  Bar  Gin.  In  other  words, 
we  didn't  have  a  big  assortment  of  stuff. 

Q.  (By  Mr.  Crittenden)  :  You  poured  it  out  of 
the  bottle  in  which  it  was  brought  into  some  bottle 
labeled 
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A.  No,  poured  it  out  of  the  same  bottle.  I  mean 
by  that,  we  used  the  same  bottle  on  the  shelf.  I 
didn't  open  any  bottles  unless  he  opened  them  first, 
and  he  would  give  me  a  bottle.  We  had  a  separate 
shift,  and  he  would  give  me  a  bottle.  We  didn't 
have  no  big  assortment.  That  is  what  I  am  [158] 
trying  to  tell  you.  We  didn't  have  an  assortment  of 
bourbon,  one  or  two  called  bourbon  and  one  bar 
whisky. 

Q.     If  someone  said  he  wanted  bourbon? 

A.     Always  pour  it  from  the  bar  whisky. 

Q.     Whatever  was  open  at  the  bar? 

A.     That  is  what  I  would  pour. 

Q.  What  you  mean  is  that  you  didn't  have  a 
selection?  If  someone  would  come  in  and  say,  "I 
want  Old  Forrester."  A.     No,  we  didn't. 

Q.     You  just  sold  bourbon? 

A.     Yes,  that  is  right,  and  the  same  with  beer. 

Q.  (By  Mr.  Crittenden) :  You  say  this  is  your 
writing?  A.     That  is  right. 

Q.    And  these  initials  are  by  you? 

A.    Yes,  Mr.  Tormey  asked  me  to  do  that. 

Q.  Were  there  any  changes  in  any  of  these  when 
you  signed  them?  I  don't  see  any  corrections.  Did 
you  go  through  and  correct  it? 

A.  I  just  signed  every  one  of  those  pages.  He 
told  me  to  sign  them. 

Q.    Are  there  any  mistakes  in  here? 

A.     I  never  read  them. 

Mr.  Marcussen:  That  was  Government's  Ex- 
hibit E,  wasn't  it?  [159] 


168  Catherine  O'Connor  vs. 

(Testimony  of  Catherine  O'Connor.) 

Q.  (By  Mr.  Crittenden)  :  Now,  do  you  remem- 
ber a  conference  that  you  went  to,  and  your  hus- 
band, O'Connor,  went  and  Mr.  Krause  and  Mr. 
Moore  ? 

A.  I  don't  know  who  all  was  there,  but  I  know 
that  Mr.  O'Connor  went  with  me. 

Q.    You  didn't  have  any  lawyer  at  that  time? 

A.  No,  that  was  it.  I  didn't  know  anything 
about  it.  They  just  told  both  of  us  to  come  up  there. 

Q.     Did  you  look  through  this  to  read  it? 

A.  I  never  got  a  chance  to  look  through  to  see 
it  until  he  went  back  up  there,  and  he  had  me 
sign  it. 

The  Court :    It  probably  hadn't  been  transcribed. 

Q.  (By  Mr.  Marcussen)  :  You  say  on  the  7th 
day  of  December,  did  you  read  it  through  and  cor- 
rect it  before  you  signed?  A.     No. 

Q.     Didn't  you  know  what  you  were  signing? 

A.  The  government  men,  I  figured  they  give  us 
the  promise  that  there  was  nothing  to  it,  that  Mr. 
Heyman  wanted  to  make  an  amended  report. 

Q.     I  mean:  Didn't  you  read  this  through? 

A.     No,  sir. 

Q.  Now,  you  have  read  that  paragraph.  You 
certified  you  carefully  read  that.  Did  you  read  that 
at  the  time  you  [160]  signed  that? 

A.     No,  I  didn't.  I  never  read  all  this  over,  at  all. 

Q.    Now,  the  second  time  you  went  in  there 

A.     This  was  the  first  time. 

Q.     December?? 

The  Court:    When? 
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Mr.  Crittenden:     1945. 

The  Court:  Now,  is  that  when  you  say  you 
didn't  have  an  attorney  or  did  you  have? 

The  Witness:  My  husband,  Mr.  O'Connor,  went 
there  with  me  the  first  time  and  the  second  time 
Mr.  Heyman  went. 

Q.  (By  Mr.  Crittenden) :  Now,  you  see  here 
Mr.  Alvin  Larsen,  Mr.  William  Yost.  Who  is  Yost  ? 

A.     That  is  a  misprint. 

Q.    Did  you  correct  it? 

A.  I  didn't  read  it,  I  tell  you.  It  isn't  Yost.  It 
is  Jost. 

Q.    You  used  that  as  your  married  name  ? 

A.  J-o-s-t,  not  Y-o-s-t.  They  never  asked  me  to 
read  it,  though. 

Q.  Now,  the  time  you  went  down  there,  the  first 
time,  which  was  November  1,  was  everything  that 
you  said  at  the  meeting  written  down? 

A.     On  November  1,  you  mean?  [161] 

Q.  Did  they  have  a  court  reporter,  a  stenog- 
rapher there? 

A.     Some  little  lady  in  there,  yes. 

Q.  Did  they  start  right  out  asking  you  what 
your  name  was?  Did  they  ask  you  to  raise  your 
right  hand  right  away? 

A.     I  can't  recall  that. 

Q.     Did  you  raise  your  right  hand? 

A.  I  don't  know  if  I  did  or  not.  I  can't  recall 
that. 

Q.  Did  they  ask  you  that — did  they  tell  you 
that  under  the  Constitution  vou  have  the  ricrht  to 
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refuse  to  answer  any  questions  which  were  asked, 
which  you  believed  might  incriminate  you?  Did  they 
suggest  that?  A.     I  don't  remember. 

The  Court :    You  don't  remember  ?  All  right. 

The  Witness:    I  don't  remember. 

Q.      (By  Mr.   Crittenden)  :     Did  they  say  they 
could  use  this  against  you? 

A.    I  don't  recall  them  saying  it.  I  am  telling 
you  I  don't  recall  them  saying  that. 

The  Court:     Do  you  mean  by  that  they  didn't 
say  it,  or  you  just  don't  recall  it? 

The  Witness:     I  don't  recall  it. 

Q.      (By   Mr.    Crittenden) :     Then   I   will   read 
further : 

"Q.     Then  it  would  be  1940  and  1941  returns  that 
[162]   Burt  Morgan  prepared? 

"A.    Yes,  Morgan. 

"Q.    And  1943  and  1944  were  prepared  by  Bos- 
serman?  ^^A.     That  is  right. 

^Q.     And  where  did  the  information  come  from, 
shown  in  those  returns?" 

Mr.  Marcussen:    What  is  the  purpose  of  reading 
this? 

Mr.  Crittenden:    Well,  I  thought  it  was  sort  of 
jointly  and  there  was  nothing  underhanded  about  it. 

^*Q.    Mr.  Morgan  did  not  keep  them  correctly? 

^^A.     No,  I  didn't  say  that.  I  said  that  we  made 
notations.  M 

"Q.    You  say  that  he  recorded  $20  a  day  to  the 
Board  of  Equalization? 
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*^A.  No,  we  had  an  accountant  who  came  in.  I 
don't  know  what  his  name  is  now." 

Q.     Do  you  remember  anything  like  that? 

A.    Yes,  I  do. 

Q.     I  am  trying  to  refresh  your  recollection. 

A.     I  don't  remember  them  asking  me  this  stuff. 

Q.  Do  you  remember  that  you  had  an  accountant 
before  Bosserman? 

A.  I  don't  remember  their  asking  me,  but  your 
reading  this  back  to  me — we  had  Burt  Morgan. 

Q.  I  mean,  when  they  did  ask  you,  did  they  ask 
you  [163]  about  Burt  Morgan?  Did  Mr.  Krause 
ask  you? 

A.  I  think  they  asked  me  who  compiled  the  in- 
come taxes  before  Bosserman  took  over,  because 
they  went  back  to  the  time 

Q.  Do  you  remember  them  asking  you  questions 
about  how  the  books  were  kept  ? 

A.     No,  sir;  no. 

Q.  Do  you  remember  their  asking  about  what 
basis  you 

A.  I  remember  them  asking  me  questions  as  to 
how  I  acquired  my  interest  up  there  with  Mr. 
Gragan. 

Q.  Did  they  ask  you  how  Mr.  Gragan  and  you 
kept  the  books? 

A.    I  don't  remember  that. 

Q.     Would  you  say  they  did  or  they  didn't? 

A.     I  don't  remember  them  doing  it. 

Q.     Do  you  remember  a  lengthy  examination  up 
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there,  the  first  time  you  went  up,  with  Mr.  O'Con- 
nor? 

A.  They  all  seemed  lengthy  to  me,  every  time 
they  got  me  up  there. 

Q.  Did  they  ask  you  if  anybody  threatened  you 
or  coerced  you  when  you  were  up  there,  to  make 
your  answers?  A.     I  don't  recall. 

Q.  Well,  now,  there  is  your  signature  here  above 
Mr.  Krause's?  A.    Yes,  sir.  [164] 

Q.     You  say  you  didn't  read  this  or  correct  it? 

A.  He  told  me,  he  said,  "This  is  your  testi- 
mony. Sign  here,"  and  I  did. 

Mr.  Crittenden :  This  is  Exhibit  F  for  identifica- 
tion. 

The  Court:    Are  you  through  now? 

Recross  Examination 

Q.  (By  Mr.  Marcussen)  :  And  you  testified  you 
don't  remember  reading  this  at  all  and  never  made 
any  corrections  to  the  statement  made  ? 

A.  I  don't  remember,  Mr.  Marcussen.  I  told  you 
that. 

Q.  Did  you  testify  that  you  didn't  remember? 
Is  it  your  testimony  that  you  don't  remember  mak- 
ing them  or  that  you  didn't? 

A.     I  did  not  read  that  through. 

Q.  You  did  not  read  that  through,  and  did  not 
correct  it? 

A.     I  don't  remember  correcting  it. 

Q.  You  did  not  correct  the  spelling  of  the  name 
Yost?  A.     No,  sir,  I  did  not. 
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Q.  I  hand  you  Exhibit  33,  which  was  a  part  of 
the  exhibit  in  the  criminal  case  in  the  second  trial, 
which  is  part  of  Exhibit  5  in  this  case. 

Mr.  Crittenden:     It  is  in  evidence,  counsel. 

Q.  (By  Mr.  Marcussen)  :  And  ask  you  whether 
that  is  your  signature?  [165] 

Mr.  Crittenden :    We  will  stipulate  it  is. 

Q.  (By  Mr.  Marcussen)  :  Now,  I  call  your  at- 
tention to  the  fact  that  the  question  appearing  at 
the  foot  of  the  first  page: 

"Q.  Mrs.  O'Connor,  we  are  referring  here  today 
to  a  sworn  statement  that  you  previously  submitted 
to  this  department  on  November  1,  1945,  a  copy 
of  which  I  believe  you  have  before  you. 

''A.     Yes,  sir. 

"Q.  Do  you  now  wish  to  amend  some  of  the  an- 
Rvrers  and  statements  made  in  that  statement? 

"A.    Yes,  I  do,  please. 

"Q.  Throughout  that  statement  there  is  the  name 
Maddock.  Should  the  spelling  be  Mattick? 

"A.    Yes,  sir. 

"Q.  And  also  throughout  that  statement,  where 
the  name  Yost  is  mentioned,  should  the  name  be 
Jost?  "A.     Yes,  sir. 

The  Witness:    I  don't  remember  that. 

Q.  (By  Mr.  Marcussen)  :  Do  you  say  that  did 
not  occur? 

A.  I  didn't  say  it  didn't  occur.  I  say  I  don't 
remember  it.  I  don't  remember  your  going  back 
over  those  names. 

Mr.  Marcussen:    That  is  all.  [166] 
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HENRY  SORRELL 
called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Marcussen)  :  Will  you  state  your 
occupation,  Mr.  SorrelH 

A.  Technical  Adviser,  Technical  Staff,  Pacific 
Division. 

Q.     Briefly,  what  are  your  duties? 

A.  Conferring  with  taxpayers  or  their  counsel, 
or  both,  with  a  view  of  settling  cases  to  avoid  liti- 
gation. 

Q.  And  have  you  been  here  this  afternoon  and 
listened  to  the  testimony  of  Mrs.  O'Connor? 

A.     I  have. 

Q.    You  heard  it  all,  did  you?  A.     I  did. 

Q.  I  am  directing  your  attention  particularly 
to  her  testimony  concerning  the  conference  which 
occurred  at  the  Technical  Staff's  Office  on  April  3, 
1950.  You  were  present  at  that  conference,  were 
you?  A.    I  was. 

Q.  Do  you  recall  all  that  went  on  at  that  con- 
ference ? 

A.  Well,  fairly  well,  although  I  made  a  memo- 
randum of  [167]  it  very  shortly  after  the  confer- 
ence. 

Q.    Have  you  read  that  memorandum  recently? 

A.    I  have. 

Q.  Does  it  contain  all  of  the  substance  of  what 
occurred   at   that    conference? 
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A.     I  would  say  practically  all  of  it. 

Q.  Does  it  contain  any  reference  to  the  state- 
ments made  by  Mrs.  O'Connor  concerning  her 
reason  for  being  at  that  conference? 

A.    Yes. 

Q.  And  do  you  recall  whether  or  not  you  said 
anything  about  her  dissatisfaction  with  the  service 
of  Mr.  Crittenden? 

A.  Yes,  she  said  she  was  dissatisfied  with  the 
service  and  didn't  want  him  to  represent  her  any 
further. 

Q.  Do  you  recall  whether  Mr.  Krause  was  pres- 
ent at  that  conference?  A.     He  was  not. 

Q.  Do  you  recall  whether  I  was  present  at  that 
conference?  A.     You  were. 

Q.  Do  you  recall  whether  I  left  the  conference 
some  time  after  it  had  been  under  way? 

A.  You  left  the  conference  shortly  after  it  was 
under  way. 

Q.  And  do  you  recall  what  I  said  when  I  left 
that  [168]  conference? 

A.  Yes,  you  said  you  wanted  to  consult  with 
your  superior  in  the  office  as  to  the  propriety  of 
conducting  this  conference  with  Mrs.  O'Connor. 

Q.  And  then  did  I  return  to  that  conference 
shortly  thereafter? 

A.     Possibly  ten  minutes  later. 

Q.  And  did  I  make  a  statement  then  as  to 
whether  or  not  we  would  confer*  with  Mrs.  O'Con- 
nor? A.     You  did. 

Q.     And  what  did  I  say  about  that,  at  the  time? 
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A.  In  substance,  that  you  had  been  informed 
that  it  was  a  Bureau  policy  to  give  the  taxpayers  an 
opportunity  to  come  into  the  Bureau  and  discuss 
their  case,  and  that  it  was  perfectly  all  right  for 
us  to  come  and  talk  to  Mrs.  O'Connor. 

Q.  Will  you  state,  please,  what  was  the  sub- 
stance— state,  please,  what  Mrs.  O'Connor  said  was 
the  purpose  of  her  being  there  ? 

A.  She  said  she  was  there  for  the  purpose  of 
trying  to  settle  her  case.  She  had  been  through  two 
court  trials  and  didn't  want  to  go  through  another 
one. 

Q.  Did  she  say  anything  about  her  own  ideas  of 
the  prospect  of  success  in  this  trial? 

A.  She  said  that  she  was  informed  about  the 
offer  that  Mr.  Crittenden  had  made.  I  think  it  was 
about  $1,600.  My  [169]  recollection  is  that  she  said 
it  was  a  perfectly  ridiculous  amount,  in  view  of 
the  fact  that  she  had  been  tried  in  two  court  trials 
and  had  been  convicted  and  sentenced  and  served 
time,  and  she  was  prepared  to  make  a  substantial 
offer  of  the  settlement. 

Preliminary  to  the  offer  of  settlement,  did  she 
make  any  statement  about  her  financial  position? 

A.  Yes,  she  said  she  was  practically  broke.  That 
was  the  substance  of  her  statement;  as  a  matter 
of  fact,  in  the  course  of  the  conversation,  she  dic- 
tated to  Mr.  McLaughlin,  who  was  sitting  at  the 
end  of  the  table,  a  statement  of  her  assets  and  lia- 
bilities and  he  made  notations  on  an  envelope. 

Q.     Was  there  any  discussion  at  all  concerning 
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the  law  or  the  merits  of  this  ease  at  this  confer- 
ence? 

A.  Only  one  reference  to  the  law  and  that  the 
burden  of  proof  was  for  them  to  show  that  the 
Commissioner  was  wrong.  That  was  as  far  as  it 
went. 

Q.    With  respect  to  the  deficiency? 

A.     That  is  correct. 

Q.  Did  you  also  state  to  her  that  the  burden 
of  proof  was  on  the  government  to  prove  the  fraud  ? 

A.    Absolutely. 

Q.  And  outside  of  that,  was  there  any  discus- 
sion as  to  the  actual  merits  of  this  case? 

A.  No,  after  Mrs.  O'Coimor  had  talked  about 
her  [170]  financial  condition,  and  that  was  dis- 
cussed, I  would  say,  at  a  greater  part  of  the  con- 
ference, I  suggested  that  possibly  she  and  Mr.  Mc- 
Laughlin had  better  talk  the  situation  over.  I  said, 
*'We  had  better  let  you  look  this  schedule  over." 
He  had  a  schedule  of  assets  and  liabilities  and  net 
worth,  and  she  said  she  would  like  to  have  that 
done,  so  I  asked  her  if  it  was  agreeable  for  us  to 
let  Mr.  McLaughlin  look  over  this  statement  of 
assets  and  liabilities  and  he  said  it  was,  and  I 
handed  it  to  Mr.  McLaughlin  and  he  looked  it  over 
for  a  while  and  then  he  said  he  would  like  to  get 
a  copy  of  it,  so  that  he  and  Mrs.  O'Connor  could 
go  over  the  matter  at  leisure. 

Q.  Do  you  recall  whether  there  was  also  handed 
her  a  copy  of  income,  income  statement,   for  tlu^ 
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taxable  years  involved  here  in  connection  with  that 
net  worth  statement? 
A.     Oh,  yes,  there  was. 

Q.  And  that  was  shown  to  her  and  to  Mr.  Mc- 
Laughlin ? 

A.  Shown  to  her  before  it  was  shown  to  Mr. 
McLaughlin,  because  we  were  not  taking  any 
chances. 

The  Court:     What  do  you  mean? 

The  Witness:  Because  Mr.  McLaughlin  was  not 
entitled  to  practice  before  the  Bureau  of  Internal 
Revenue  and  we  told  him  he  could  come  in  with  her 
and  sit  in  the  room  but  could  not  appear  as  an  ad- 
vocate. 

Q.  (By  Mr.  Marcussen)  :  And  was  there  any 
discussion  had  about  that  statement?  [171] 

A.  I  don't  believe  there  was  any  discussion,  be- 
cause Mr.  McLaughlin  didn't  understand  it  and 
wanted  an  opportunity  to  look  it  over. 

Q.  Do  you  know  whether  or  not  the  taxpayer 
requested  you  to  show  to  Mr.  McLaughlin  her  in- 
come tax  for  the  years  involved  ? 

A.  Mr.  McLaughlin  said  he  would  like  to  see  the 
returns,  and  I  took  each  return  in  itself  and  showed 
it  to  Mrs.  O'Connor  and  asked  if  it  was  her  return, 
if  it  was  her  signature  on  the  return,  and  she  said 
it  was.  I  asked  her  if  it  was  agreeable  to  her  that 
Mr.  McLaughlin  looked  the  return  over,  and  I 
handed  it  to  Mr.  McLaughlin,  as  I  did  for  each  of 
the  returns  for  the  years  '42  to  '44  inclusive. 
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Q.  Was  there  any  discussion  about  that  return 
at  the  time?  A.     Very  little,  if  any. 

Q.  And  I  think  you  stated  there  was  very  little, 
if  any,  discussion,  about  the  net  worth  sta  tement  *? 

A.     That  is  correct. 

Q.  And  outside  of  whatever  discussion  was  had 
with  respect  to  those  two  items  and  the  discussion 
about  the  burden  of  proof  as  to  the  deficiency  being 
uj)on  Mrs.  O'Connor,  and  that  the  burden  of  proof 
w^as  on  the  government  with  respect  to  fraud,  was 
there  any  discussion  about  the  law  in  this  case  ? 

A.     No.  [172] 

Q.     By  anybody  at  the  conference? 

A.  No,  and  I  was  there  at  the  time  of  the  entire 
conference. 

Q.  Will  you  state  how  it  was  that  this  conference 
came  about? 

A.  Well,  it  was  on  the  afternoon  of  March  30, 
this  year,  1950,  I  was  called  by  Mr.  McLaughlin 
and  I  had  never  met  nor  heard  of  the  man  before, 
who  represented  himself  to  be  a  friend  of  Mrs. 
O'Connor's  and  said  that  he  wished  to  come  down 
to  see  me  and  talk  the  tax  case  over,  and  I  said, 
"Mrs.  O'Connor  is  represented  by  Mr.  Crittenden. 
How  about  him?" 

He  said,  ^^Mrs.  O'Connor  doesn't  wish  Mr.  Crit- 
tenden to  represent  her  any  more.  She  is  very  much 
dissatisfied  with  him  and  she  wants  me  to  come 
down  and  represent  her." 

So  I  said,  "Well,  we  couldn't  do  that  unless  there 
is  a  power  of  attorney  submitted,"  and  he  said,  "I 
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will  get  a  power  of  attorney  from  her,"  and  I  said, 
"Any  power  of  attorney  will  have  to  revoke  any 
previous  representation,  because  we  will  not  deal 
with  two  attorneys."  So  he  said  that  would  be  done 
and  then  he  called — let  me  see. 

Q.     Do  you  have  a  memorandum  there? 

A.     Yes,  written  shortly  after  what  transpired. 

The  Court :   Written  by  you  ? 

The  Witness:  Dictated  by  me  to  my  secretary 
and  then,  after  talking  with  Mr.  McLaughlin,  I 
talked  to  Mr.  Lauder,  [173]  who  is  my  immediate 
superior,  head  of  the  local  office,  in  the  Technical 
Staff,  and  told  him  what  had  transpired,  and  he 
said.  ^^Pind  out  whether  McLaughlin  has  been  ad- 
mitted to  practice  before  the  Bureau,"  and  so  the 
30th  was  on  Thursday,  and  the  next  morning,  on  a 
Friday,  the  31st,  I  think  it  was  shortly  after  11 
o'clock,  McLaughlin  called  again  and  said  he  had 
discussed  the  matter  with  Mrs.  O'Connor  and  she 
would  execute  a  power  of  attorney,  authorizing  him 
to  represent  her,  and  so  then  I  asked  him  if  he  was 
empowered  to  practice  in  the  Treasury  Department, 
entitled  to  practice  before  the  Tax  Court,  and  he 
said,  "No,"  and  I  said  we  couldn't  accept  his  rep- 
resentation, but  if  he  would  come  with  Mrs.  O'Con- 
nor she  could  be  present  in  a  conference  and  we 
would  discuss  with  him  anything  she  wanted  to  dis- 
cuss with  us,  so  then  I  think  I  arranged  a  confer- 
ence for  that  afternoon  at  2  o'clock.  That  is  right. 
And  about  15  minutes  later,  he  called  me  back  and 
said  Mrs.  O'Connor  was  doing  a  lot  of  cooking  there 
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by  herself  and  wasn't  able  to  have  anyone  to  take 
her  place,  so  we  made  an  appointment  for  the  fol- 
lowing Monday,  April  3,  at  10  o'clock. 

Q.  Now,  I  will  ask  you  whether  or  not  Mrs. 
O'Connor  thereupon  made  an  offer  of  settlement  of 
$10,000? 

A.  During  the  course  of  the  conference,  after 
talking  about  her  financial  condition,  etc.,  Mrs. 
O'Connor  talked  to  Mr.  McLaughlin  and  there  was 
an  offer  of  $10,000  made.  [174] 

Q.  Do  you  recall  whether  or  not  Mr.  McLaugh- 
lin turned  to  her  and  said,  "How  about  it,  Kay? 
Do  you  want  to  make  an  offer  of  $10,000?" 

A.     She  did,  that  is  correct. 

Q.    Do  you  recall  what  her  answer  to  that  was? 

A.  She  said  yes,  she  had  been  through  two  trials 
and  she  wanted  to  get  rid  of  this  case. 

Q.  What  did  you  say  about  the  acceptability  of 
the  offer? 

A.     I  told  her  it  was  unacceptable. 

Q.     Do  you  recall  what  she  said  after  that? 

A.    Let  me  see  if  I  have  a  note. 

Q.  If  you  can't  recall,  will  you  refresh  your  rec- 
ollection from  that  memorandum? 

A.  After  turning  that  down,  they  said,  "How 
about  $15,000?  Would  that  do  it?"  or  something 
like  that. 

Q.     And  did  you  reject  that  offer? 

A.    Yes. 

Q.  Now,  by  the  way,  how  did  it  come  about,  what 
was   the   occasion   for   making  the   memorandum? 
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Ordinarily  do  you  make  a  memorandum? 

A.  I  generally  make  a  memorandum  of  a  con- 
ference that  I  have,  and  the  reason  I  made  this  one 
was  because  on  the  afternoon  of  the  3rd,  I  will  have 
to  preface  this,  lead  up  to  it, — on  the  29th  of  March 
I  initialled  a  letter,  advising  Mr.  Crittenden  that 
we  were  turning  down  the  first  offer  he  [175]  made 
of  around  $1,600,  and  of  course  I  had  no  knowledge 
of  when  the  letter  was  mailed.  I  understand  it  was 
mailed  on  the  30th. 

The  Court :    That  is,  the  30th  of  March,  this  year? 

The  Witness:  Yes,  sir,  so  that  when  Mr.  Mc- 
Laughlin called  me,  I  assumed  that  he  was  calling 
in  response  to  the  receipt  of  that  letter,  because  we 
sent  a  copy  to  Mrs.  O'Connor.  So  on  the  3rd,  or  the 
afternoon  of  the  3rd,  after  Mrs.  O'Connor  and  Mr. 
McLaughlin  had  left  with  Mr.  Tormey  to  get  a  copy 
of  this  schedule  that  was  being  given  to  them,  why, 
Mr.  Crittenden  called  me  and  asked  about  the  dis- 
cussion and  said  he  received  a  letter  and  he  wished 
to  see  if  there  was  some  way,  whether  the  staff  rep- 
resentative had  a  figure  in  mind  that  would  be 
acceptable. 

I  informed  him  that  Mrs.  O'Connor  had  visited 
this  office  that  morning  for  the  purpose  of  discus- 
sing a  settlement  of  her  case,  so  he  appeared  to  be 
very  angry  and  made  quite  an  ugly  remark  over 
the  telephone. 

Q.    What  did  he  say  to  you  on  the  telephone? 

A.  The  first  thing  he  said  was,  ^^I  am  a  sad  son 
of  a  so  and  so,"  and  I  never  heard 
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Q.     Did  he  say  ^^so  and  so''? 

A.     He  said  ^^son-of-a-bitch.'' 

Mr.  Crittenden:    I  will  stipulate  I  said  it. 

The  Witness:    That  is  what  he  said  exactly.  [176] 

Q.     (By  Mr.  Marcussen)  :    Go  on. 

A.  I  told  him  that  Mrs.  O'Connor  had  the  right 
to  come  down  to  our  office  personally  to  talk  over 
a  tax  case  and  that,  since  she  had  informed  us  at 
the  conference  that  she  didn't  want  Crittenden  to 
represent  her,  we  felt  at  liberty  to  talk  to  her  and 
Mr.  McLaughlin  who  accompanied  her,  and  she  had 
also  presented  at  the  conference  a  power  of  attor- 
ney signed  by  her;  as  a  matter  of  fact,  signed  in 
the  conference,  it  had  been  prepared  before  coming 
there  by  Mr.  McLaughlin,  and  that  power  of  attor- 
ney revoked  all  previous  powers  of  attorney. 

Q.     Do  you  have  that  with  you  here? 

A.  The  power  of  attorney?  I  have  not.  I  ima- 
gine it  is  in  the  general  files  in  the  office. 

Q.  Will  you  make  an  effort  to  find  it  and  bring 
it  to  court?  A.     Yes. 

Mr.  Marcussen:  That  is  all.  You  may  cross 
examine. 

Cross  Examination 

Q.  (By  Mr.  Crittenden)  :  Now,  I  will  show  you 
here  my  office  copy  of  a  letter  of  March  9,  and  ask 
if  that  is  the  letter  you  are  referring  to  in  which 
I  made  the  offer. 

A.  I  would  say  so.  T  am  not  going  to  read  it 
entirely.  [177]  I  would  say  it  is  a  copy  of  it. 
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Mr.  Crittenden:  There  is  no  objection  to  using 
the  copy,  is  there? 

Mr.  Marcussen:  No  objection,  subject  to  check 
for  inaccuracies. 

The  Court :  It  will  be  marked  in  evidence  as  Ex- 
hibit 13. 

(The  letter  referred  to  was  marked  and  re- 
ceived in  evidence  as  Petitioner's  Exhibit  No.  13.) 

Q.  (By  Mr.  Crittenden)  :  Now,  Mr.  Sorrell,  you 
knew  I  was  licensed  to  practice  before  the  Board 
of  Tax  Appeals? 

A.  We  wouldn't  have  recognized  you  if  you 
hadn't  been. 

Q.  And  I  appeared  in  cases  before  the  Avar,  be- 
fore it  became  the  Tax  Court,  when  it  was  the 
Board  of  Tax  Appeals? 

A.     One  case,  yes. 

Q.  And  you  knew  that  prior  to  this  I  had  rep- 
resented Mrs.  O'Connor  and  she  had  come  with  me 
to  a  conference  in  your  of&ce,  and  Mr.  Marcussen 
was  present? 

A.     That  is  correct,  yes. 

Q.  And  we  had  discussed  a  compromise  settle- 
ment at  that  time,  hadn't  we  ? 

A.  I  don't  know  what  you  mean  by  a  compromise 
— a  possible  settlement. 

Q.  You  also  knew  that  Mr.  Tormey  and  I  were 
on  such  [178]  terms  that  when  I  held  out  my  hand 
to  Mr.  Tormey  he  wouldn't  even  shake  hands  with 
me.  You  knew  that.  You  knew  the  background  of 
what  happened  in  the  District  Court  case  ? 


Commissioner  of  Internal  Itevenne  18r» 

(Testimony  of  Henry  Sorrell.) 

A.  I  don't  know  the  background,  but  I  know 
what  happened  in  the  office. 

Q.  Did  you  tell  Mr.  Tormey  that  Mrs.  O'Connor 
was  coming  up  there  on  April  3rd? 

A.     Did  I  tell  him  about  it?  He  was  present. 

Q.    How  did  he  know  to  come  there  that  day? 

A.  Called  him  to  arrange  for  him  to  attend  the 
conference. 

Q.  You  told  Mr.  McLaughlin  you  were  going  to 
have  him  there? 

A.  I  did  not.  I  didn't  feel  it  was  any  of  Mc- 
Laughlin's business  if  he  was  present. 

Q.  Did  I  ask  you  on  the  telephone  as  to  the  con- 
ference on  the  afternoon  of  the  3rd  what  transpired 
at  that  meeting? 

A.     You  certainly  did. 

Q.    What  was  the  answer? 

A.     I  told  you  I  wouldn't  tell  you. 

Q.  You  were  present  in  a  conference  about  the 
19th  day  of  April.  Do  you  remember  that  confer- 
ence? 

A.  I  remember  a  conference.  The  exact  date  I 
don't  know. 

Q.  It  is  right  here  in  the  letter,  April  19,  at 
10:00  [179]  a.m.  in  case  there  is  any  question,  I 
will  let  you  look  at  Mr.  Neblett's  letter. 

A.     That  is  right. 

Q.  Do  you  remember  at  that  time  I  asked  you 
what  took  place  at  the  conference? 

A.     That  is  right. 

Q.     And  I  wasn't  told,  was  I? 
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A.     I  don't  believe  you  were. 

Q.  Now,  Mr.  Lauder  hadn't  been  in  this  con- 
ference before,  had  he,  any  time  I  was  there? 

A.     No,  he  had  not,  that  is  correct. 

Q.  Is  it  customary  for  him  to  attend  when  an 
unlicensed  person  is  present,  but  when  a  licensed 

A.  I  call  Mr.  Lauder  in  when  I  feel  there  is 
need  of  it. 

Q.  You  felt  it  was  necessary  to  share  respon- 
sibility? 

A.  No,  I  felt  he  should  be  in  there  because  it 
was  somewhat  unusual. 

Q.  And  you  felt  that  with  Mr.  McLaughlin  and 
without  my  presence,  it  would  need  somebody  like 
Mr.  Lauder  to  protect  the  government's  interest, 
but  when  I  was  just  alone,  there  wasn't  any  neces- 
sity of  that  precaution? 

A.  No,  that  was  not  the  reason.  It  was  rather 
an  unusual  conference,  requested  by  the  taxpayer, 
and  I  felt  his  presence  was  necessary. 

The  Court:    Which  conference  was  this?  [180] 

The  Witness:     The  one  Mrs.  O'Connor  attended. 

The  Court :     She  attended  ?  You  mean  the  one 

The  Witness:  The  one  that  she  came  to  our  of- 
fice with  Mr.  McLaughlin. 

Q.  (By  Mr.  Crittenden)  :  At  the  time  of  that 
conference,  you  discussed  the  question  of  whether  or 
not  there  was  fraud? 

A.    We  did  not. 
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Q.  And  you  discussed  how  much  was  the  lia- 
bility? 

A.  We  told  her  what  the  liability  was,  ])ut  we 
never  discussed  the  merits  of  the  case. 

Q.  Didn't  you  ask  her  about  what  money  she 
had  received  and  what  she  had  handled? 

A.     ^Ye  did  not. 

Q.  In  all  the  two  hours'  talk  nothing  was  men- 
tioned as  to  the  merits  of  the  case? 

A.  The  only  time  the  merits  of  the  case  were 
discussed  was  when  we  got  to  discussing  that  par- 
ticular schedule  which  was  presented  to  Mrs.  O'Con- 
nor and  then  shown  to  Mr.  McLaughlin. 

Q.  Now,  that  schedule,  is  that  the  same  one  that 
you  gave  me  in  that  black  and  white  photostat  ? 

A.     I  think  it  is,  yes. 

Q.     It  is  in  the  exhibits  here. 

The  Court:     Exhibit  6.  [181] 

The  Clerk :    10,  if  your  Honor  please. 

Q.  (By  Mr.  Crittenden)  :  I  show  you  and  ask 
you  if  this  isn't  the  same  thing. 

A.     I  would  say  so,  yes. 

Q.  And  that  is  what  you  were  discussing,  the 
factual  matter  that  makes  this  up? 

A.     Positively  not.  We  didn't  discuss  it. 

Q.     You  discussed  the  figures? 

A.  We  did  not.  They  asked  to  have  a  copy  pre- 
sented to  them  to  discuss  at  their  leisure.  It  was 
not  discussed  at  the  conference. 

Q.  In  all  the  two  hours,  the  only  thing  discussed 
was  the  things  you  have  just  outlined? 
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A.  And  a  lot  of  it  was  about  you,  about  she 
didn't  want  you  to  represent  her  any  longer,  how 
you  were  asking  for  money  all  the  time,  and  most 
of  it  was  on  the  question  of  inability  to  pay. 

Q.  Now,  Mr.  Sorrell,  how  long  have  you  been 
on  the  technical  staff? 

A.     12  years ;  in  the  federal  service,  about  30. 

Q.  And  you  are  familiar  with  the  rules  of  prac- 
tice? A.     I  am. 

Q.  I  am  going  to  show  you  the  rules  of  practice, 
Rule  24,  Subdivision  3  (b).  I  want  to  ask  you  if 
you  know  this  rule  about  the  withdrawal  of  coun- 
sel?  [182]  A.    Yes,  I  do. 

Q.     And  you  did  at  that  time  on  April  3,  1950  ? 

A.     I  did  not. 

Q.     When  did  you  learn  that  rule? 

A.  I  have  known  that  rule  ever  since  I  have 
been  on  the  staff. 

Q.     Then  you  did  know  it  at  that  time? 

A.     Oh,  yes,  I  knew  the  rule. 

Q.  You  knew  I  had  no  power  of  attorney  on 
file  with  your  department  in  this  case,  didn't  you? 

A.  I  knew  you  were  representing  the  taxpayer 
before  the  Tax  Court. 

Q.  And  I  had  no,  what  you  call,  "power  of 
attorney"?  A.     I  didn't  know. 

Q.     It  is  not  in  the  file,  is  it? 

A.     I  don't  know. 

Q.     You  knew  what  file  you  were  handling? 

A.     You  are  an  attorney  of  record  in  the  case. 

Q.    You  don't  need  a  power  of  attorney? 
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A.     That  is  correct. 

Q.  And  you  knew  that  I  could  withdraw  only 
upon  order  of  this  Court,  didn't  you?  I  could  do 
that  only 

A.  As  far  as  I  know,  Mrs.  O'Connor  is  the  one 
that  removed  you. 

Q.     You  are  familiar  with  the  rule,  aren't  you? 

A.     I  am  familiar  with  that. 

Q.  And  you  are  also  familiar  with  the  other 
rules  of  the  Tax  Court,  specifically  this  portion  of 
Rule  Xo.  2,  which  I  am  pointing  to,  starting  here 
with,  "Practitioners  before  this  Court  carry  on  their 
practice" A.     I  do. 

Q.  And  at  the  time  of  April  3,  were  you  familiar 
\vith  that  rule  ? 

A.     I  would  say  I  was. 

Q.  Are  you  familiar  with  any  portion  of  the  rule 
that  says  it  doesn't  apply  to  government  coimsel  ? 

A.     I  don't  know.  I  haven't  read  the  entire  book. 

Q.  I  mean  this  particular  point  that  practi- 
tioners shall  carry  on  practice  in  a  manner  adopted 
by  the  American  Bar  Association. 

A.     I  know  of  no  exception  to  the  rule. 

Q.  You  know  what  the  American  Bar  Associa- 
tion's rule  is  as  to  consulting  with  opposing  liti- 
gants, don't  you  ? 

A.     I  couldn't  say,  because  I  am  not  an  attorney. 

Q.  You  know  that  a  lawyer  can't  discuss  the 
merits  or  go  over  a  case  or  even  discuss  the  case 
with  the  party  on  the  other  side,  with  the  consent 
of  the  other  attorney.  You  are  familiar  with  that? 
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A.     Certainly. 

Q.  Did  you  have  any  idea  that  Mr.  Marcussen 
had  no  [184]  authority  to  have  any  change  in  these 
rules  made  by  his  immediate  superior? 

Mr.  Marcussen:  I  object  to  that  as  argumenta- 
tive. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Crittenden) :  Do  you  have  that  me- 
morandum that  you  made?  A.     I  have. 

Q.    May  I  see  it?  A.     Sure. 

Q.     Do  you  know  the  contents  in  here? 

A.     Fairly  well,  yes. 

Q.  Could  you,  or  did  you  testify  without  the 
assistance  of  this,  or  did  you  need  it  to  assist  you? 

A.  In  some  instances  I  did  and  in  some  I  did 
not.  When  I  wasn^t  sure  of  myself  I  referred  to  it. 

Q.  Did  you  know  at  the  time  you  made  this  that 
this  was  correct?  At  the  time  you  made  it  did  you 
know  it?  A.     Oh,  yes,  absolutely. 

Mr.  Crittenden :  I  would  like  to  offer  this  in  evi- 
dence. 

The  Court :     For  what  purpose  ? 

Mr.  Crittenden :  That  is  what  he  used  to  refresh 
his  recollection. 

Mr.  Marcussen:    No  objection.  fl 

The  Court:  It  will  be  marked  in  evidence  as 
[185]  Petitioner's  Exhibit  14. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  14.) 
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Redirect  Examination 

Q.  (By  Mr.  Mareussen)  :  Who  did  the  talking 
for  the  government  in  that  conference,  Mr.  Sorrell  ? 

A.     I  think  I  did  a  considerable  amount  of  it. 

Q.     Who  did  most  of  it? 

A.  Well,  I  would  say  you  or  me,  but  I  think  I 
did  most  of  the  talking,  because  I  know  I  was  the 
one  that  handled  all  the  returns  that  were  handed 
to  Mrs.  O'Connor,  and  I  know  when  we  were  talk- 
ing about  her  net  worth,  I  questioned  her  about  that, 
so  I  would  say  I  did  most  of  the  talking  in  the 
conference. 

Q.  Do  you  know  whether  I  knew  anything  about 
the  merits  of  the  case  at  that  time  that  I  was  in  that 
conference  ?  Do  you  happen  to  recall  whether  I  was 
familiar  with  the  merits  of  that  case  at  that  time  ? 

A.  With  the  merits  of  the  case?  I  don't  believe 
you  knew  a  whole  lot  about  the  merits  of  the  case 
at  that  particular  time,  it  is  my  recollection,  because 
you  had  made  some  review  of  it,  but  not  a  whole 
lot.  That  is  my  recollection  of  that  time. 

Mr.  Mareussen:     That  is  all.  [186] 

Recross  Examination 

Q.  (By  Mr.  Crittenden) :  Mr.  Mareussen  was 
present  at  the  prior  conference  that  you  and  I  had 
and  Mrs.  O'Connor? 

A.  Mr.  Mareussen  was  present  at  the  first  con- 
ference with  you  and  Mrs.  O'Connor,  and  I  believe 
he  was  present  at  the  conference  with  you  and  Mr. 
Nestell.  That  is  my  recollection. 
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Q.  We  pretty  well  explored  a  lot  of  facts.  You 
presented  the  government's  viewpoint  and  I  pre- 
sented the  taxpayer's  at  the  two  prior  conferences 
when  Mr.  Marcussen  was  present. 

A.  You  did  a  lot  of  talking.  Whether  you  pre- 
sented any  evidence,  I  don't  know.  I  think  you  did 
mostly  talking  and  arguing. 

Q.  You  presented  the  government's  viewpoint, 
didn't  you? 

A.     Without  any  question,  yes. 

Mr.  Crittenden:     That  is  all. 

The  Court:    You  are  excused. 

Mr.  Marcussen:  If  your  Honor  please,  at  this 
time  I  would  like  to  offer  in  evidence  Respondent's 
Exhibits  E  and  P  for  identification. 

The  Clerk:     E  is  in. 

The  Court:  F  is  marked  for  identification.  Is 
there  any  objection?  [187] 

Mr.  Crittenden:  No  objection.  We  can  take  it 
for  what  it  is  worth. 

(The  document  referred  to  was  received  in 
evidence  as  Respondent's  Exhibit  F.) 
*  *  *  *  *  [188] 

PAUL  W.  TORMEY 
called  as  a  witness  for  and  on  behalf  of  the  Respond- 
ent, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
Q.     (By  Mr.  Marcussen) :    What  is  your  occu- 
pation? [189] 
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A.  I  am  a  Special  Agent  in  the  Intelligence  Unit, 
Bureau  of  Internal  Revenue. 

Q.  How  long  have  you  been  occupied  in  that 
position?  A.     Approximately  five  years. 

Q.  State  very  l^riefly  what  your  duties  are  in 
connection  with  that  position? 

A.  To  investigate  income  tax  cases  where  there 
is  a  suggestion  of  attempt  to  evade  the  tax. 

The  Court :  You  said  you  are  in  the  Intelligence 
Unit? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Marcussen)  :  Mr.  Tormey,  I  hand 
you  a  x>art  of  Exhibit  No.  5,  offered  in  evidence  in 
this  case,  which  is  to  say  specifically  Government's 
Exliibit  24,  which  is  a  part  of  that  exhibit. 

*    *    *    -x-    * 

Q.  (By  Mr.  Marcussen)  :  Returning  that  paper 
to  you,  which  I  just  identified,  Mr.  Tormey,  I  ask 

vou  to  state  what  that  is. 

*/ 

A.  This  is  a  statement  headed  ^^Larsen-Jost, 
1943  Statement  of  Discrepancies,"  and  it  lists  items 
with  the  months,  dates,  and  under  the  explanation, 
"Entered  in  check  [190]  stub  or  cash  book  as  fol- 
lows:" It  gives  the  amount  and  then  in  the  fourth 
cohimn  the  distribution  such  as  gambling  loss,  do- 
nation, with  question  marks  after  them,  and  the 
top  of  those  headings  the  explanation  by  taxpayer. 

Q.    Did  you  prepare  that  statement? 

A.  This  is  in  my  handwriting,  prepared  by  me, 
January  28,  1946,  according  to  the  initial  in  the 
corner. 
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Q.     What  was  the  purpose  of  preparing  it? 

A.  In  going  over  the  taxpayer's  book  which  is 
in  evidence 

The  Court:  The  black  book  you  are  talking 
about? 

The  Witness:  Yes,  sir,  the  items  such  as  'Po- 
liceman, check  entered,  Harry  Shannon,  policeman, 
USO'^ — the  repetition  of  items  was  confusing  to  us 
to  know  whether  they  were  expense  items  or  pur- 
chases or  something  similar,  so  we,  on  the  basis  of 
what  information  we  could  find  in  the  book,  made 
this  preliminary  distribution,  gave  this  tax  schedule 
to  the  taxpayer  with  the  request  that  she  go  over 
it  with  her  attorney  and,  at  a  later  conference,  be 
prepared  to  giA^e  us  either  approval  of  our  tenta- 
tive distribution  of  these  items  or  corrections 
thereto,  and  you  will  notice  that  on  many  of  the 
items  there  is  a  red  line  drawn  through  it  and  the 
item  is  transferred  to  a  different  column. 

Q.    Who  drew  the  red  lines? 

A.  I  drew  the  red  lines,  at  the  conference  on 
February  [191]  8,  1946,  in  our  office,  attended  by 
the  taxpayer,  her  attorney,  Mr.  Heyman,  and  also 
attended  by  Mr.  Krause  and  myself. 

Q.  Did  you  redistribute  those  items  to  the  ap- 
propriate columns?  A.     That  is  right. 

Q.  There  is  certainly  other  writing  appearing 
much  later  than  the  rest  of  it,  and  in  a  much  finer 
hand.  Whose  writing  is  that? 

A.  Mr.  Heyman  was  at  this  conference.  That  is 
his  writing. 
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Q.  I  hand  you  another  statement  bearing  the 
heading,  ^^Larsen-Jost,  1943  Statement  of  Discrep- 
ancies, Purchase  of  2710  Baker  Street"  and,  up  at 
the  top,  it  bears  the  initials  ^^PWT",  and  the  date 
1/25/46,  and  ask  you  whether  that  is  part  of  that 
statement. 

A.  Yes,  sir,  it  was  originally  prepared  at  about 
the  same  time  as  the  page  that  we  have  just  been 
talking  about. 

Q.    Was  it  submitted? 

A.  And  submitted  to  the  taxpayer  at  the  same 
time. 

Q.     To  Mrs.  O'Connor  and  her  attorney? 

A.     That  is  correct. 

Q.  And  it  was  discussed  at  this  conference  and 
su.ch  handwriting  you  will  see  is  in  Mr.  Heyman's. 
He  admitted  at  the  conference  that  he  had  put  that 
in  in  response  to  our  [192]  request  for  an  explana- 
tion, and  it  should  have  been  kept  attached  to  this 
exhibit  and  offered  in  the  Federal  Court.  That  is 
my  recollection  of  it,  and  I  imagine  that  is  the  pur- 
pose of  examination. 

Q.  Then  the  statement  is  not  complete  with- 
out that  additional  sheet  which  you  have  just 
handed  me? 

A.  The  statement,  in  so  far  as  it  goes,  is  com- 
plete; because  these  are  small  items  of  cash  or 
check,  disbursements  that  appear  in  the  cash  book, 
and  these  discrepancies  are  confusing  items  we  ran 
into  in  connection  with  her  purchase  of  2710  Baker 
Street,  her  payment  of  Mr.  Heyman  partly  in  cash 
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and  partly  by  the  collection  of  rents  that  he  man- 
aged for  her,  and  also  this  matter  of  the  Lachman 
check  about  which  there  has  been  testimony. 

The  Court:    This  last  is  on  the  second  sheet? 

The  Witness:  Yes,  it  is  really  a  supplement  to 
the  first  sheet. 

Q.  (By  Mr.  Marcussen)  :  Now,  is  the  statement, 
as  prepared  by  you  correct,  as  corrected  by  the  no- 
tations on  there,  put  on  there  by  Mr.  Heyman? 

A.  Yes,  that  is  correct,  and  these  were  done  in 
the  presence  of  the  taxpayer  and  Mr.  Heyman,  the 
attorney,  at  this  conference  of  February  8,  and  it 
is  so  referred  to  in  the  sworn  statement  that  was 
given.  [193] 

Mr.  Crittenden :  If  you  want  to  stipulate  that  the 
statement  of  discrepancies  go  in,  I  will  so  stipulate. 
I  am  sure  we  will  be  here  more  than  two  hours. 

Mr.  Marcussen:    You  have  no  objection? 

Mr.  Crittenden:  No  objection,  in  fact,  we  need  it 
for  explanation. 

Mr.  Marcussen:  Upon  counsel's  stipulation,  I 
would  like  to  offer  that  in  evidence.  I  don't  know 
whether  the  procedure  would  be  to  offer  it  as  the 
government's  next  exhibit  in  order  or  whether  it  is 
a  part  of  Exhibit  5. 

The  Court :  It  will  come  in  as  your  next  exhibit, 
but  you  can  let  the  record  show  that  it  is  a  con- 
tinuation or  supplement  to  a  paper  that  is  already 
in  evidence  as  part  of  a  record  in  one  of  the  trials. 

The  Clerk:    That  will  be  G. 
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The  document  referred  to  was  marked  and  re- 
ceived in  evidence  as  Respondent's  Exhibit  G.) 
*  *  *  *  *  [194] 

HENRY  SORRELL 

recalled  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  previously  duly  sworn,  was 
further  examined  and  testified  as  follows: 

Redirect  Examination 

Q.  (By  Mr.  Marcussen)  :  Mr.  Sorrell,  have  you 
produced  a  power  of  attorney  which  was  signed  in 
your  presence  at  the  conference  of  April  3  in  the 
office  of  the  Technical  Staff? 

Mr.  Crittenden:  If  you  will  state  that  it  was 
signed,  I  will  consent  to  its  going  in  the  record. 

Mr.  Marcussen:  And  that  is  your  power  of  at- 
torney that  you  mailed  to  us  thereafter? 

Mr.  Crittenden:  Yes,  I  will  stipulate  that  is  the 
one  I  mailed  with  that  letter. 

Mr.  Marcussen:  This  is  referred  to  in  your  let- 
ter to  the  Technical  Staff. 

Mr.  Crittenden:  That  is  right.  You  will  state 
this  is  a  copy  of  the  letter  that  was  sent.  I  turned 
that  over  to  Mr.  Nestell. 

Mr.  Marcussen:  Subject  to  correction  for  inac- 
curacies, I  would  like  to  offer  in  evidence  at  this 
time  as  Respondent's  Exhibit  next  in  order  a  power 
of  attorney  signed  by  Catherine  O'Connor  in  favor 
of  Raymond  K.  McLaughlin. 

The  Clerk:     Exhibit  H. 
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Mr.  Crittenden:  There  is  a  misunderstanding.  I 
[198]  think  I  put  the  original  in. 

The  Court:     Exhibit  H  in  evidence. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit H.) 

Mr.  Marcussen:  And  as  Respondent's  Exhibit 
next  in  order  a  power  of  attorney  executed  on 
April  3,  1950,  in  favor  of  Mr.  Crittenden. 

The  Court:    Exhibit  I  in  evidence. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit  I.) 

Q.  (By  Mr.  Marcussen) :  I  hand  you  Peti- 
tioner's Exhibit  2  and  ask  you  whether  or  not  that 
is  Mr.  Neblett's  signature  on  that  letter. 

A.     It  is.  As  a  matter  of  fact,  I  saw  him  sign  it. 

Q.  Now,  I  will  ask  you  whether  or  not,  prior 
to  the  conference  of  April  3,  1950,  you  had  ever 
seen  Mr.  McLaughlin  or  knew  of  him  before  that 
date? 

A.  I  never  heard  of  him  prior  to  March.  I  never 
saw  him  before  April  3. 

Mr.  Marcussen :    That  is  all.  Thank  you. 

Recross  Examination 
Q.  (By  Mr.  Crittenden):  Mr.  Sorrell,  isn't  it 
customary,  under  the  practice  of  the  Treasury,  to 
notify  an  attorney  who  is  representing  a  taxpayer, 
when  some  other  power  of  attorney  is  tendered  by 
[199]  the  same  taxpayer? 
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A.     I  don't  know  whether  it  is  customary  or  not. 

Q.     It  is  always  done  in  your  office,  isn't  it? 

A.     I  couldn't  answer  that  question,  because  I 

don't  have  anything  to  do  with  that.  I  generally 

take  powers  of  attorney  and  submit  the  power  of 

attorney  to  a  clerk  who  handles  those  things,  so 

what  is  done  I  couldn't  answer. 

Mr.  Crittenden :    That  is  all. 
***** 

PAUL  W.  TORMEY 

recalled  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  previously  duly  sworn,  was 
further  examined  and  testified  as  follows: 

Direct  Examination — (Continued)   [200] 
***** 

Mr.  Marcussen:  If  your  Honor  please,  at  this 
time  I  will  offer  in  evidence  Respondent's  Exhibits 
J,  K,  L,  M  and  N. 

The  Court:     Is  there  any  objection? 

Mr.  Crittenden:    No.  I  want  the  record  to  show 

that  Exhibits  K  and  L  are  the  small  photostats  in 

their  original  form. 
***** 

Mr.  Marcussen:     Let  the  record  show  that  Ex- 
hibit M  consists  of  three  separate  statements. 
Mr.  Crittenden:    Mr.  Tormey's  computations? 
Mr.  Marcussen:     Yes. 

(The  documents  referred  to  were  [202] 
marked  and  received  in  evidence  as  Respond- 
ent's Exhibits  J,  K,  L,  M,  and  N.) 
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Q.  (By  Mr.  Marciissen) :  Mr.  Tormey,  do  you 
have  in  your  possession  a  computation  showing  the 
rents  received  by  Mrs.  O'Connor  during  the  taxable 
years  on  the  Baker  Street  property? 

A.    Yes,  sir. 

Q.  Now,  will  you  describe  briefly  what  the  con- 
tent of  that  schedule  is,  consisting  of  two  pages? 

A.  The  first  page  is  restricted  to  the  year  1943 
and  the  second  page  to  the  year  1944,  and  this 
schedule  recites  the  purchase,  the  acquisition  of 
2710  Baker  Street,  the  liability  incurred,  subse- 
quent payment  thereon  by  the  taxpayer,  the  rentals 
collected  during  1943  by  her  attorney,  Mr.  Heyman, 
as  her  agent,  and  applied  by  him  in  the  net  amount 
after  the  expenses  of  the  apartment  operation  for 
any  one  month  had  been  paid  to  the  principal  of 

the  mortgage  which  he  held.  [203] 
***** 

Mr.  Marcussen:  I  think  they  should  be  identi- 
fied. 

The  Witness:  So  the  summary  of  the  statement 
which  appears  on  its  face  is  the  total  capital  on 
taxpayer's  liability,  the  total  income  received,  the 
total  expense  allowed  against  that  income.  Well, 
that  is  all. 

Q.  (By  Mr.  Marcussen)  :  Now,  is  the  material 
that  is  presented  on  that  included  in  statements 
which  have  been  prepared  by  you  on  Respondent's 
Exhibits  J,  K,  and  L  ?  A.     That  is  correct. 

Q.  That  material  was  used  in  the  preparation 
of  those  three?  A.     That  is  right. 
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Q.  And  those  three  statements  were  prepared 
by  you?  A.    Yes,  sir. 

Q.  Will  you  state  what  is  the  source  of  material 
that  you  used  in  compiling  this  information  on  this 
two-page  spread  which  we  have  been  talking  about  ? 

A.  As  to  the  year  1943  which  is  Page  1,  it  is 
based  principally  upon  a  statement  furnished  the 
Intelligence  Unit  by  Mr.  Maurice  Heyman,  the  at- 
torney for  the  tax]iayer,  in  which  he  makes  a  month- 
by-month  rimning  report  of  the  rents  collected,  the 
expenses  paid,  and  the  balance  applied  to  the  con- 
tract, and,  in  addition,  he  cites  the  interest  charges 
accruing  on  the  balance,  and  asknowledges  any  di- 
rect payments  of  cash  [204]  which  the  taxpayer 
may  have  given  him. 

In  most  instances  where  direct  payments  of  cash 
occur,  they  were  covered  by  the  taxpayer's  check 
and  therefore  appear  in  their  books,  but,  in  some 
cases,  she  applied  cash,  some  of  which  is  on  her 
normal  business  book  records^  some  of  which  is  not. 
Therefore,  this  is  a  fundamental  support  of  the 
2710  Baker  Street  property  submitted  by  the  tax- 
payer. 

Q.  Now,  speaking  again  about  this  second  group 
of  papers  submitted  to  you  by  Mr.  Heyman,  will 
you  tell  how  they  came  into  your  possession, 
whether  or  not  they  came  into  your  possession  at 
the  request  of  the  Intelligence  Unit. 

A.  As  I  recall  it,  they  were  turned  over  to  me 
by  Mr.  Krause  as  part  of  the  papers  that  had  been 
acquired  by  the  unit  at  the  time  I  took  over  the 


202  Catherine  O'Connor  vs. 

(Testimony  of  Paul  W.  Tormey.) 
case,  but,  as  I  understand  from  reading  the  summa- 
tion, they  were  submitted  voluntarily  by  Mr.  Hey- 
man.  It  was  his  own  idea  that  they  be  given  to  us. 

Q.  Do  you  have  a  further  explanation  to  make 
with  respect  to  the  year  1944,  covering  the  schedule  ? 

A.  The  same  general  details  as  described  in  the 
year  1943  appear  on  Page  2  for  the  year  1944; 
however,  the  taxpayer  completed  payment  on  the 
mortgage  on  the  property  by  August  15,  1944,  and 
thereafter  collected  the  rents  directly,  and  disbursed 
the  expenses  in  connection  with  the  apartment  house 
directly,  and,  in  some  instances,  these  are  recorded 
in  [205]  her  books,  the  black  book  that  we  have  in 
evidence,  and  in  some  instances  they  are  not,  but  her 
checks  cover  these,  some  of  these  expenses,  and  in 
some  cases  they  do  not. 

Q.  So  that  on  Page  2,  covering  the  year  1944  on 
this  schedule  of  rentals,  to  the  extent  that  they  are 
not  covered  by  information  submitted  by  Mr.  Hey- 
man,  they  are  covered  by  information  obtained  from 
the  records  of  the  taxpayer,  either  books  of  account 
or  cancelled  checks? 

A.     That  is  correct. 

Mr.  Marcussen:    I  will  offer  the  rent  schedule  as 
Respondent's  exhibit  next  in  order. 
*  *  *  *  * 

The  Court:    Is  there  any  objection? 

Mr.  Crittenden:     None. 

The  Court:    Exhibits  O  and  P  in  evidence. 
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(The  documents  referred  to  were  marked  and 
received  in  evidence  as  Respondent's  Exhibits 
O  and  P.) 

Q.  (By  Mr.  Marcussen)  :  Now,  referring  to  Ex- 
hibits O  and  P  in  evidence,  do  [206]  you  have  a 
further  explanation  you  wish  to  make? 

A.  I  would  like  to  suggest  that  that  be  identified 
as  operating  statement  of  the  Baker  Street  prop- 
erty, rather  than  rental  statement,  because  we  never 
had  a  statement  of  the  gross  rent. 

Q.     We  will  characterize  that  in  that  manner. 

Now,  I  hand  you  Respondent's  Exhibit  J  and 
ask  you  to  state  briefly  what  that  is  and  whether 
you  prepared  it. 

A.  Yes,  sir,  I  prepared  this  schedule  in  May  of 
1946,  as  an  Application  of  Funds  Statement.  In 
other  words,  it  reports  the  application  of  all  money 
spent  by  the  taxpayer  or  applied  to  the  acquisition 
of  an  asset  for  the  disbursement  for  a  business 
expense  or  a  personal  item,  and  it  also  sets  forth 
all  identified  sources  of  funds  received  by  the  tax- 
payer, inchiding  those  reported  on  her  returns, 
identified  ^  ^Amount  of  Rental  Income,"  the  income 
from  interest  credited  to  her  savings  account. 

Q.  Now,  what  is  the  purpose  of  a  statement  of 
source  and  Application  of  Funds? 

A.  It  is  to  show  that  all  moneys  known  to  have 
been  spent  by  taxpayer  in  this  case  have  been  ade- 
quately accounted  for,  either  as  reported  income 
or  identified  as  loans  or  other  source. 

Q.    Do  the  statements  in  this  case  show  that  all 
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of  the  funds  were  accounted  for  by  this  taxpayer? 

A.     They  do  not. 

Q.  Was  there  an  understatement  for  the  year 
1942?  A.    Yes. 

Q.     In  what  amount? 

A.     In  the  amount  of  $7,214.13. 

Q.     How  about  1943? 

A.     An  amount  of  $17,030.71. 

Q.     1944?  A.     $22,596.49. 

Q.  Now,  I  would  like  to  have  you  identify  the 
coliunns  for  each  year  by  number  which  contain 
the  material  pertaining  to  the  statement  of  source 
and  application  of  funds. 

A.  Funds  applied  during  1942  appear  in  col- 
umn 2 ;  funds  realized,  or  source  of  funds,  appear  in 
column  3.  For  the  year  1943,  funds  applied  appear 
in  coliunn  5,  and  funds  realized  appear  in  column  6. 
In  1944,  funds  applied,  column  8;  funds  realized 
as  column  9. 

Q.  Now,  taking  the  year  1942,  I  call  your  atten- 
tion to  the  first  item  in  column  2,  which  appears 
to  be  $748.55,  Bank  of  America,  and  ask  what  is 
the  significance  of  that  item  in  that  column. 

A.     Correction.  Bank  of  California. 

Q.     Thank  you. 

A.  And  it  happens  to  be  the  ending  balance  re- 
maining in  the  taxpayer's  account  after  allowance 
for  any  outstanding  [208]  checks  as  of  December  31, 
1942. 

Q.  And  I  will  ask  you,  then,  calling  your  atten- 
tion to  the  next  item,  the  Morris  Plan  Company, 
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in  the  amount  of  $1109.23,  and  ask  the  significance. 

A.  That  is  the  year-end  balance  remaining  to  the 
taxpayer's  credit. 

Q.  And  the  next  item,  $3041.68,  merchandise  in- 
ventory. 

A.     That  is  the  year-end  merchandise  inventory. 

Q.     Now,  the  next  item  is  Investment  in  Tavern. 

A.  That  is  the  balance  of — ^that  is  the  total 
funds  applied,  by  my  calculations,  during  the  year. 

Q.  Now,  I  call  your  attention  to  the  fact  that 
the  actual  amount  expended  in  1942  for  the  tavern 
was — I  will  withdraw  the  question  and  ask  you 
whether,  in  interpreting  this  statement,  there  is  any 
other  item  in  column  3  that  should  be  used  in  con- 
nection with  that? 

A.  Yes,  sir,  imder  column  3  there  is  an  item  of 
$1,000,  and  that  is  deducted  from  the  investment  in 
tavern,  because  it  represents  the  inventory  value 
agreed  to  by  the  taxpayer  as  of  July,  1942,  and  con- 
sequently affects  the  computation  of  income  and 
cannot  be  carried  in  the  asset  accoimt. 

Q.  Is  there  another  item  in  the  ^'Funds  Real- 
ized" column  that  should  be  used  in  connection  with 
the  item  of  Investment  in  Tavern?  [209] 

A.  Yes,  sir.  I  have  an  offsetting  item  of  $650. 
Mav  I  explain  how  that  arose? 

Q.  I  wish  you  would  explain  it  by  way  of  my 
questions,  Mr.  Tormey.  I  will  just  ask  you  the  dif- 
ference between  the  $650  appearing  in  column  3 
and  the  $2300  appearing  in  column  2.  That  is 
$1650,  is  it  not?  A.     That  is  correct. 
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Q.  So  that  the  net  effect  of  this  would  be  ex- 
actly the  same  as  if  $1,650  had  been  entered  in  col- 
vmm  2,  instead  of  the  $2,300  and  no  item  had  been 
entered  of  $650  in  column  3. 

A.     That  is  correct. 

Q.  Would  you  explain  why  you  happened  to 
treat  that  in  that  manner,  instead  of  putting  in  the 
net  amount,  the  amount  of  $1650? 

A.     Yes,  I  will. 

Q.     Go  ahead. 

A.  The  taxpayer  testified  and  her  records  show 
that  she  paid  $1650  for  a  one-half  interest  which 
had  previously  been  owned  by  Mr.  Victor  Divers. 
She  thus  became  the  full  owner  of  the  tavern,  and 
my  computation  reflected  that,  if  one-half  interest 
was  worth  $1650  the  other  half -interest  was  worth 
ihc  Fame,  but  she  had  only  paid  $1000,  so  there 
was  an  appreciation  in  investment,  and  for  the  pur- 
pose of  the  net  worth  statement  that  was  shown  in 
the  valuation  and  offset  by  what  you  might  term  a 
revaluation  surplus  of  $1650.  It  is  [210]  a  non-tax- 
able item,  and  disregarded  for  income  tax  purposes. 

Q.  Now,  is  the  procedure  that  you  followed  with 
respect  to  that  item  the  one  commonly  followed 
where  the  purpose  is  to  prepare  a  net  worth  state- 
ment? 

A.  That  is  very  common  in  the  banking  and  com- 
mercial world,  but  not  common  in  the  Revenue  De- 
partment, and  should  not  have  been  handled  in  that 
way. 

Q.    Was  the  $650  shown  as  a  credit  in  Item  3 — 
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was  that  included  as  an  income  item  on  the  defi- 
ciency notice  for  the  year  1942? 

A.     It  was  not. 

Q.  Now,  then,  I  call  your  attention  to  the 
next  three  items  appearing  in  Column  2  entitled 
"Booths. '^  What  is  the  significance  of  that  item  in 
the  "Funds  Applied"  column? 

A.  It  was  a  purchase  made  by  the  taxpayer  in 
the  tavern,  which  is  a  depreciable  item,  not  an  op- 
erating expense,  and  therefore  set  up  as  an  asset. 

Q.  Showing,  therefore,  that  she  applied  either 
cash  or  credit  to  take  care  of — to  acquire  those 
booths  in  that  year?  A.     That  is  correct. 

Q.  Now,  is  your  answer  the  same  with  respect 
to  the  next  item  of  $1,066.79  entitled  "Draperies 
and  furnishings"? 

A.  Yes,  that  happens  to  be  the  Lachman  furni- 
ture account,  and  it  is  in  part  represented  by  cash 
payment  for  the  [211]  purchase  of  the  merchandise 
and  in  part  by  an  offsetting  liability  to  Lachman 
Bros,  for  contracts  entered  into  before  the  end  of 
the  year. 

Q.  In  fact,  in  an  identical  amount  in  column  3, 
showing  as  a  liability? 

A.     That  is  correct. 

Q.  And  while  we  are  talking  about  the  liability, 
then,  in  column  3,  what  is  the  significance  of  that? 

A.  Credit  is  given  for  the  purpose  of  the  state- 
ment to  any  increase  in  the  liability. 

Q.  In  other  words,  it  merely  shows  the  acquisi- 
tion of  an  asset  by  means  of  that  credit? 
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A.     That  is  correct. 

Q.  Then  is  your  answer  the  same  with  respect  to 
^^Unidentified  Loans"  in  the  amount  of  $300  ap- 
pearing in  column  2  ? 

A.  Yes,  I  may  explain  that  "Unidentified  Loans" 
is  taken  from  the  taxpayer's  records.  This  item  of 
$300  appears  in  her  cash  book.  May  I  add  some- 
thing to  that?  After  discussion  with  the  taxpayer, 
a  credit  appears  in  the  subsequent  years  to  bad 
debts;  in  1943  for  $150;  and  1944  for  $150,  so  that 
while  this  asset  is  set  up  in  the  beginning  year,  it 
was  written  off  in  an  orderly  fashion  on  losses  never 
repaid,  some  of  them  were  being  talked  about  yes- 
terday. 

Q.     And  she  was  given  credit  for  that? 

A.     That  is  correct.  [212] 

Q.  Now,  that  completes  the  items  in  coliunn  2 
which  are  identified  as  assets,  and  then  there  ap- 
pear certain  entries  under  the  title  "Liabilities," 
and  I  call  your  attention  to  the  item  of  $174,  B.  T. 
Brilliant  Company,  Jewelry,  and  ask  you  what  is 
the  significance  of  that  item  in  that  column? 

A.  That  is  payment  of  an  outstanding  liability 
from  the  previous  year.  The  record  will  show  she 
w^as  indebted  to  the  B.  T.  Brilliant  Company  in 
that  amount  as  of  December  31,  1941,  which  was 
paid  off  in  full  during  1942. 

Q.  The  next  liability  item  entered  in  column  2 
TUider  "Funds  Applied"  is  $203.01  from  Lachman 
Bros.,  and  I  ask  you  what  is  the  significance  of 
that? 
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A.  $28.01  of  it  applies  on  liability  similar  to 
the  Brillinat  one  we  have  just  discussed  from  1941 
and  $175  issued  on  December  31,  1942  was  a  down 
payment  of  a  total  contract  of  $1,066.79  entered  into 
by  the  taxpayer  at  that  time,  which  we  just  dis- 
cussed as  drapes  and  furnishings. 

Q.  Representing  a  partial  payment  by  the  tax- 
payer to  Lachman  Bros.? 

A.     A  partial  pajmaent,  yes. 

Q.  For  the  purpose  of  "Source  of  Application 
of  Funds  Statement, '^  does  it  make  any  difference 
whether  the  liability  paid  existed  previously  or  was 
incurred  during  the  year? 

A.     No,  by  way  of  identification.   [213] 

Q.  Then,  is  your  answer  with  respect  to  the 
next  two  items,  Morris  Plan  Company  and  Pacific 
Finance  Company,  the  same  as  it  was  with  respect 
to  the  previous  item? 

A.  Those  are  total  funds  applied,  either  against 
pre-existing  liabilities  or  current  transactions  dur- 
ing the  year. 

Q.  Now,  the  next  item  below  that  appears  oppo- 
site the  title  "Net  Worth"  in  the  amount  of  $10,- 
945.36. 

A.  That  is  the  total  of  all  the  items  in  column 
which  we  have  just  discussed  which  apply  to  ac- 
counts which  have  been  identified  as  asset  account. 

Q.  Now,  beneath  that  total  there  appear  other 
items  under  the  general  heading,  "Income  and  Ex- 
pense Items,"  the  first  of  which  is  *^Net  Cost  of 
Goods  Sold''  in  the  amount  of  $7,051 — I  beg  your 
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pardon — $7,518.78.  Will  you  explain  the  significance 

of  that  item? 

A.  That  is  the  net  cost  of  goods  sold  as  iden- 
tified. It  is  arrived  at  by  taking  the  taxpayer's  be- 
ginning inventory,  adding  to  it  her  purchases,  de- 
ducting the  year-end  inventory,  and  that  is  the  net 
cash  applied  for  cost  of  goods  during  the  year. 

Q.  Is  the  item  of  $3,041.68  appearing  under 
** Merchandise  Inventory"  as  the  third  item  in  col- 
umn 2  the  ending  inventory  to  which  you  refer? 

A.     That  is  correct. 

Q.  Then  the  net  effect  of  the  item,  the  $7,000 
item  [214]  for  net  cost  of  goods  sold  is  to  re- 
flect that  that  is  the  amount  that  was  spent  by  the 
taxpayer  during  that  year,  for  merchandise,  is  that 
correct.  A.     That  is  correct. 

Q.  That  is  merchandise  actually  a  deductible 
item?  A.     That  is  correct. 

Q.  There  follow  salaries  and  wages  in  the 
amount  of  $1,990 ;  taxes  on  business  $934.81 ;  rents, 
repairs,  and  other  expenses,  $917.32,  and  I  ask  you 
to  state  what  that  represents? 

A.  Those  are  all  items  of  funds  applied  as  you 
have  just  identified,  and  are  the  totals  of  such 
items  which  appear  in  the  taxpayer's  cash  book  or 
her  checks. 

Q.  Then,  under  the  heading  ^^ Deductions,"  there 
are  two  items,  contributions  in  the  amount  of 
$25.00;  interest  in  the  amount  of  $73,  and  I  take 
it  those  are  expenditures  representing  those  items, 
is  that  correct? 


At 
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A.  Yes,  sir,  in  the  case  of  the  interest  it  was 
applied  by  being  included  on  the  credit  to  the 
Morris  Plan  Company.  It  was  not  a  cash  expendi- 
ture. It  was  a  debt  paid  to  interest,  charged  by  the 
Morris  Plan  Company. 

Q.  Show  me  the  item  of  interest  that  you  are 
referring  to. 

A.  The  Morris  Plan  Company  account  shows 
$73  in  interest  applied  on  this  loan  of  the  tax- 
payer during  the  year. 

Q.  On  this  schedule  in  column  3,  does  the  lia- 
bility [215]  appear  to  the  Morris  Plan  Company 
in  the  amount  of  $1,200?  Is  that  what  you  are  re- 
ferring to? 

A.  Not  a  liability  in  itself.  It  reflects  the  re- 
ceipt of  the  money  on  the  liability. 

Q.  Then  there  follows  an  item  under  the  gen- 
eral heading,  ^^ Personal  Account,"  $935.98,  which 
is  for  personal  expenditures,  and  I  presume  that 
is  what  it  purports  to  be.  A.     That  is  right. 

Q.  And  then  there  is  an  item  of  $167.50  under 
^^ Admitted  Gambling  Losses." 

A.  Those  are  the  items  admitted  by  the  tax- 
payer in  the  part  referred  to  yesterday  in  her  ex- 
amination, that  she  identified  in  conferences  with 
the  agent  as  definitely  being  gambling  losses,  and 
they  are  supported  by  her  own  checks  or  entries 
to  cash  in  her  black  book. 

Q.  They  do  not  include,  do  they,  those  gambling 
losses  listed  in  the  books  as  donations  to  charity? 

A.     In  part  they  do,  in  1942,  yes. 
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Q.     In  part  they  do?  A.    Yes,  sir. 

Q.  Well,  then,  is  the  significance  of  that  item 
that  she  has  been  allowed  those  gambling  losses? 

A.  No,  sir.  This  is  simply  a  source  and  applica- 
tion of  funds  to  arrive  at  any  amount. 

Q.     They  were  disallowed  later?   [216] 

A.     That  is  correct. 

Q.  Then  the  next  item  is  $2400  appearing  there 
as  living  cost  and  that  purports  to  be  her  own 
estimate  of  what  she  spent  for  living  expenses? 

A.     That  is  correct. 

Q.  Completing  the  sum  total  of  $25,907.75.  And 
that,  I  take  it,  represents  the  total  amount  of  money 
that  was  applied  and  spent  by  the  taxpayer  during 
that  year,  is  that  correct? 

A.  It  has  to  be  qualified  to  this  extent,  that  it 
is  the  total  of  money  spent  or  credit  applied.  The 
year-end  balance,  beginning  and  ending  balance, 
only  are  taken  into  consideration,  because  the  other 
ins  and  outs  are  actually  applied  to  the  other  items 
appearing  on  the  statement. 

Q.  Now,  we  come  to  column  3.  There  are  a  few 
items  that  I  would  like  to  have  you  explain  their 
significance.  In  column  3  the  first  item  of  $863.79, 
appearing  as  a  credit  under  Morris  Plan  Company, 
and  it  is  on  the  same  line  with  the  corresponding 
debit  in  column  2  of  $1,148.23.  I  believe  you  testi- 
fied that  the  latter  figure  of  $1100-odd  was  the 
ending  balance  in  her  Morris  Plan  account? 

A.     That  is  right. 

Q.     Now,  do  you  take  it  that  the  $863.79  shown 
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in  column  3  shows  that  $863.79  of  the  ending  bal- 
ance of  $l,100-od(i  is  accounted  for  by  the  existence 
of  an  opening    [217]    balance   in  that   account   of 
$863.79? 

A.  You  can  deduce  that,  and  that  is  correct  in 
this  instance. 

Q.  And  the  next  item  in  column  3  is  the  $1,000 
item  appearing  as  a  credit  under  "Investment  in 
Tavern"? 

A.  That  represents  the  transfer  of  part  of  her 
check  charged  to  the  tavern  to  inventory  account. 

Q.  Inventory?  In  other  words,  it  is  based  upon 
her  testimony,  as  I  understand  it,  that  she  agreed 
that  approximately  $1,000  of  the  amount  of  $1,650 
that  she  expended  for  the  remaining  half -interest 
in  1942  was  for  a  payment  of  inventory? 

A.     That  is  correct. 

Q.  And  was  that  $1,000  included  in  the  item 
which  you  have  testified  to  on  cost  of  goods  sold, 
in  column  2,  in  the  amount  of  $7,518.78  ? 

A.  That  is  correct,  the  first  item  in  that  compu- 
tation, the  beginning  inventory,  $1,000,  then  the 
closing  inventory  of  $3,041.68,  was  subtracted  and 
the  net  amount  of  goods  sold  resulted. 

Q.  Take  next  the  item  of  $1,066.79,  and  I  ask 
you  Avhat  does  that  represent? 

A.  That  represents  the  total  credits;  in  other 
words,  liabilities  assumed  by  the  taxpayer  for  the 
purchase  of  materials  or  carrying  charges  at  Lach- 
man's  during  the  year  [218]  1942. 

Q.     And  it  was  with  that  credit  that  she  received 
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assets  that  are  accounted  for  in  column  2,  is  that 

correct?  A.     That  is  correct. 

Q.  Will  you  state  what  is  the  next  item,  $1,200, 
appearing  under  Morris  Plan  Company  loans? 

A.  That  represents  cash  received  in  the  amount 
of  $1,200  during  the  year. 
*  Q.  Under  the  designation  "Net  Worth"  appears 
a  total  item,  ^^$4,130.58,  and  I  ask  you  whether  or 
not  that  is  the  total  of  all  items  appearing  above 
that?  A.     That  is  correct. 

Q.  Then  under  income  and  expense  items  there 
appears  an  item,  "Spouse's  salary  while  married" 
in  the  amount  of  $965,  and  I  ask  you  to  explain 
what  that  is? 

A.  The  taxpayers  reported  on  their  joint  return 
as  total  amount  of  $1,380  and  in  fairness  to  the 
taxpayer,  only  the  amount  which  Mr.  Jost  was 
known  to  have  earned  during  their  marriage  was 
set  forth  in  here  as  identified  funds.  We  considered 
that  it  was  possible  that  every  penny  of  that  salary 
of  Mr.  Jost  may  have  been  turned  over  to  acquire 
these  assets  or  pay  these  expenses. 

Q.  When  you  say,  "Every  penny,"  you  mean 
every  penny  of  the  difference  between  $965  and  the 
total  amount  earned  during  the  year?  [219] 

A.  No,  I  mean  the  $965  not  earned  while  he 
was  married  to  the  taxpayer.  The  amount  earned 
while  single  cannot  be  applied  to  the  assessment. 

Q.  Is  the  $965  the  amount  earned  while  married 
to  the  taxpayer?  A.    While  married. 

Q.     Then,  for  the  purpose  of  this  statement,  you 
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have  assumed  in  her  favor  that  all  of  her  husband's 
salary  was  used  by  her  in  the  business  to  account 
for  the  acquisition  of  some  of  the  assets  and  the 
incurrence  of  some  of  the  expenses  appearing  in 
column  2? 

A.    Payment  of  expenses,  yes,  sir. 

Q.  Then  the  next  item  is,  "Income  from  part- 
nership," $2,116.05. 

A.  That  is  the  Victor  Divers  and  Catherine 
O'Connor  partnership,  reported  by  them  for  the 
year  1942  and  all  of  it  was  credited  here  as  having 
been  available  to  the  taxpayer  for  the  acquisition 
of  these  assets  or  for  the  payment  of  liability  and 
expenses. 

Q.  Just  a  moment.  Is  that  Mrs.  O'Connor's 
one-half?  Does  that  represent  the  distribution  of 
Mrs.  O'Connor's  one-half  share  in  the  profits  of  the 
partnership  for  so  long  as  it  existed  in  1942,  to 
July  15,  1942? 

A.  Yes,  it  is  the  amount  of  partnership  income 
she  reported  on  her  own  return  as  having  been  re- 
ceived during  the  [220]  year. 

Q.  Then  the  next  two  items  are  items  for  in- 
terest and  rent,  and  I  take  it  that  they  are  merely 
items  of  income  that  have  been  reflected  for  those 
accounts,  is  that  correct? 

A.  The  item  of  $22.44  is  interest  credited  by  the 
Morris  Plan  on  Thrift  Account  which  we  talked 
about  in  the  asset  section. 

The  $363.00  is  the  net  rental  income  determined 
for  the  taxpayer  for  the  year  1942. 
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Q.  Is  that  after  the  allowance  of  the  deductions 
for  operating  expenses  of  her  own  property — prop- 
erty she  owned  and  the  property  she  rented? 

A.  Yes,  it  is.  That  is  the  theory,  but,  in  this  case, 
the  year  1942,  the  only  rents  the  taxpayer  was  col- 
lecting were  on  the  apartments  over  her  tavern. 

Q.  I  beg  your  pardon.  I  will  withdraw  the  ques- 
tion. She  didn't  own  any  property  during  that 
year. 

A.  Yes,  and  expenses  on  the  apartment  were 
commingled  with  business  expenses,  if  there  were 
any  allowed  in  business  deductions,  and  there  are  no 
deductions  from  gross  rents  received  for  the  year 
1942,  as  such. 

Q.     The  next  item,  $10,506.55,  what  is  that  item? 

A.  That  appears  on  the  taxpayer's  return,  gross 
business  receipts  for  the  year — for  the  period  July 
16  to  December  31.  [221] 

Q.  In  other  words,  the  receipts  she  admitted 
receiving?  A.     Reported  receiving. 

Q.  Then  next  is  $650,  appreciation  on  tavern  in- 
vestment, and  I  think  you  testified  on  that  already. 

Then  the  next  item  is  unidentified  income,  $7,- 
214.13,  and  I  will  ask  you  what  that  is? 

A.  That  is  the  difference  between  the  total  of 
funds  applied,  which  we  discussed  in  column  2  and 
the  total  of  all  other  items  in  column  3,  which  we 
have  discussed.  That  is  the  figure  necessary  to  bring 
column  3  into  balance. 

Q.  In  other  words,  is  it  correct  to  conclude, 
then,  that  in  order  to  have  made  or  acquired  the 
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assets,  and  made  the  expenditures  that  are  listed 
here  and  identified  in  colmnn  2  as  funds  applied, 
she  would  have  to  had  in  her  possession  either  cash 
or  credit  in  the  total  amount  of  $7,214.13,  in  addi- 
tion to  the  items  that  we  have  just  identified  in 
column  3?  A.     That  is  correct. 

Q.  Now,  then,  I  don't  want  to  go  through  all 
of  these  items  that  appear  on  the  funds  applied 
and  funds  realized  columns  for  the  years  1943  and 
1944,  but  I  will  just  ask  you  whether  or  not  the 
entry  of  those  items  and  the  computation  of  the 
additional  cash  income  which  you  have  computed 
for  those  years  has  been  computed  on  the  same 
basis  and  in  the  same  manner  as  you  have  just 
testified  to  with  respect  to  [222]  1942? 

A.     That  is  entirely  correct. 

Q.  Now,  I  wish,  however,  that  you  would  glance 
over  the  year  1943  and  ascertain  whether  there 
are  any  particular  items  that  need  particular  ex- 
planation. 

A.  I  notice  that  you  were  introducing  in  evi- 
dence the  Heyman  records  which  will  explain  the 
acquisition  of  the  land  and  buildings  identified  as 
2710  Baker  Street  property  and  the  item  of  $17,000 
which  appears  in  column  5  as  a  debit. 

Q.  Now,  I  refer  you  to  Respondent's  Exhibit  K 
which  is  an  income  statement  which  you  prepared 
for  the  years  1942,  '43,  and  '44,  and  I  will  ask  you 
to  state  generally  what  the  source  of  the  material 
is  from  which  that  statement  is  prepared. 

A.     I  would  like  to  first  state  what  it  sets  forth 
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and  then  I  will  give  you  the  source  of  it.  The  in- 
formation on  this  schedule  is  based  on  the  return  of 
the  taxpayer,  the  corrections  determined  by  our  in- 
vestigation, and  the  resultant  corrected  income  or 
expenses,  as  the  case  may  be. 

Q.  Now,  when  you  are  talking  about  corrected 
items,  are  you  referring  to  corrections  that  were 
identified  and  agreed  upon  with  the  taxpayer  or 
her  attorney? 

A.  In  general,  those  items,  if  there  was  any 
question  in  our  minds  as  to  the  propriety  or  chance, 
if  we  felt  that  the  taxpayer  should  be  given  an 
opportunity  to  explain  the  circumstances  of  any 
item  they  were  explained;  other  normal  [223] 
errors  found  in  the  books  and  records  which  we 
consider  technical  adjustments  were  made  without 
advice  to  the  taxpayer.  They  are  minor  amounts, 
however. 

Q.  Then  the  items  appearing  here  are  based 
upon  an  audit  of  her  books  and  records,  and  they 
are  also  based  upon  these  sworn  statements,  mate- 
rial received  by  the  taxpayer  and  submitted  to  the 
Intelligence  Unit  in  these  sworn  statements  of  her 
attorney?  A.     That  is  correct. 

Q.     That  is  what  I  am  getting  at. 

Now,  I  call  your  attention  to  the  item  appearing 
under  the  designation  "Total  Receipts"  in  column  3 
of  this  statement  which  is  headed  "Increases  and 
Decreases,"  and  the  item  $7,214.13,  and  ask  you 
whether  that  is  the  difference  between  the  item  of 
$10,506.55  disclosed  by  the  taxpayer's  return  and 
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the  total  item  of  $17,720.68  which  you  have  used 

as  the  corrected  amount  of  her  gross  income. 

A.     That  is  correct. 

Q.  Now,  that  is  the  same  amount,  is  it  not,  that 
appears  as  the  difference  computed  on  Respondent's 
Exhibit  J  for  the  year  1942? 

A.     That  is  correct. 

Q.  And  similarly,  you  have  used  for  the  year 
1943  on  Respondent's  Exhibit  K  an  item  of  $17,- 
821.99,  and  for  the  year  1944 — I  beg  your  pardon 
— for  the  year  1943,  that  was  correct,  was  it  not? 

A.     That  is  right. 

Q.  And  for  the  year  1944,  an  item  of  $22,296.49, 
and  ask  you  whether  those  items  are  the  same  items 
appearing  on  Respondent's  Exhibit  J  for  the  cor- 
responding years  ?  A.     That  is  correct. 

Q.  Now,  referring  to  columns  10,  11  and  12,  I 
will  ask  you  to  state  briefly  what  they  are. 

A.  Column  10  sets  forth  the  total  of  any  item 
on  the  schedule,  either  income  or  expense  for  all 
of  the  years  1942,  1943,  and  1944,  as  disclosed  by 
the  taxpayer's  return. 

Column  11  sets  forth  the  totals  corrected  by  the 
Bureau  and  column  12  sets  forth  the  net  decrease 
or  increase  in  any  particular  item  for  the  entire 
period. 

Q.  Referring  you  to  column  12,  under  the  head- 
ing ^^  Total  Receipts,"  I  will  ask  you  what  is  the 
significance  then  of  the  item  of  $47,632.61. 

A.    It  represents  additional  business  income  de- 
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termined  by  our  investigation  in  the   amount  of 

$47,632.61;  that  is  gross  receipts  only. 

Q.    Which  the  taxpayer  failed  to  report? 

A.     That  is  correct. 

Q.     For  the  three  years? 

A.     Tliat  is  right. 

Q.  Now,  at  the  foot  of  this  schedule,  you  have 
drawn  [225]  a  double  line,  and  you  have  a  state- 
ment, ^  ^Adjusted  Net  Income."  May  I  call  your 
attention  to  the  fact  that  the  adjusted  net  income 
— well,  I  will  just  ask:  What  is  adjusted  net  in- 
come for  each  of  the  three  years? 

A.     In  all  of  the  categories? 

Q.  No,  the  adjusted  net  income  for  each  of  the 
three  years. 

A.  The  corrected  net  income  is  adjusted  for  the 
year  1942,  which  appears  in  column  2  of  this  ex- 
hibit, amounts  to  $10,044.26;  for  1943,  which  ap- 
pears in  column  5,  $21,821.05 ;  for  1944,  $30,571.66. 

Q.  And  will  you  state,  under  ^ ^Adjusted  Net  In- 
come" whether  or  not  you  have  given — what  the 
differences  are  for  each  of  the  three  years  under 
the  heading  ^*  Ad  justed  Net  Income",  and  let  the 
record  show  that  I  am  speaking  from  Exhibit  K. 

A.  For  the  year  1942,  the  additional  income, 
which  means  the  difference  between  the  corrected 
income,  $9,266.97;  for  the  year  1943,  $13,941.77; 
for  the  year  1944,  $25,479.68. 

Q.    And  what  was  the  total  for  the  three  years? 

A.     $48,688.42. 
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Q.  Now,  I  hand  yon  Respondent's  Exhibit  L  and 
ask  you  to  state  what  that  is? 

A.  That  is  a  comparative  statement  of  tax- 
payer's assets,  liabilities  and  net  worth  for  each  of 
the  years  involved  in  this  investigation.  [226] 

Q.  What  does  it  show  for  the  increase  in  net 
worth  for  each  of  the  taxable  years  involved  here, 
and  identify  the  column  and  line,  please. 

A.  The  heading  "Net  Worth''  appears  on  line  36 
of  this  Exhibit  L,  and  the  first  year,  in  column  3 
of  the  schedule  for  the  year  1942,  amounts  to 
$6,164.78.  For  1943,  that  appears  in  column  6,  and 
the  increase  in  the  taxpayer's  net  worth  during  that 
year  was   $13,183.91. 

The  increase  during  1944  which  is  set  forth  in 
column  9  amounts  to  $15,329.89. 

Q.  What  is  the  computation  showing  the  total 
increase  in  net  worth  for  the  period? 

A.    $34,678.58. 

Q.  Now,  referring  back  to  government's  Ex- 
hibit J,  I  will  ask  you  whether  or  not,  in  addition 
to  the  various  columns  showing  a  statement  of 
source  and  application  of  funds,  you  have  opening 
and  ending  balances  for  the  various  accounts  of  the 
taxpayer  for  each  one  of  the  three  years. 

A.  I  have,  to  the  extent  of  assets  and  liabilities, 
which  result  in  net  worth  shown  on  line  33  of  that 
statement. 

Q.  Have  you  computed  on  that  schedule  the  in- 
creases in  net  worth  ? 
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A.  They  are  set  forth  in  12,  for  each  of  the 
years. 

Q.  I  notice  that  there  is  a  difference  between 
the  increases  in  net  worth,  as  shown  on  that  state- 
ment, Respondent's  [227]  Exhibit  J,  and  the  in- 
creases in  net  worth  shown  for  the  respective  years 
1943,  1944,  and  also  1942,  on  Respondent's  Ex- 
hibit L.  Will  you  state  what  the  difference  is? 

A.  The  only  difference  is  the  amount  of  $650 
which,  in  Exhibit  J,  has  been  explained  as  an  over- 
Ftatement  of  the  taxpayer's  assets  by  recording  ap- 
preciation under  tavern  investment,  so  in  each  of 
the  years  the  amount  of  the  increase  will  be  $650 
overstated,  and  that  is  the  only  difference. 

Q.     That  is  for  income  tax  purposes? 

A.    Yes,  sir. 

Q.  And  I  think  you  testified  that  $650  did  not 
enter  into — was  not  credited  or  charged  to  her  as 
income  received  in  that  year,  and  therefore  would 
not  increase  her  actual  net  worth  for  the  purposes 
used  in  this  audit.  A.     That  is  correct. 

Q.  Then  the  correct  net  worth  figures,  to  sum- 
marize, appear  on  which  one  of  these  two  state- 
ments? A.     The  latter  one,  Exhibit  L. 

Q.     The  lesser  amount? 

A.     That  is  correct. 

Q.  Now,  I  hand  you  Respondent's  Exhibit  M 
and  ask  you  to  state  what  that  is? 

A.  That  is  in  detail  a  summary  of  the  funds 
applied  by  the  taxpayer,  and  the  source  of  those 
funds  and  the  unexplained  differences  we  have  al- 
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ready  described  in  the  schedule.  I  say  [228]  that 
it  is  a  customary  because,  in  some  instances,  the 
items  appearing  on  this  detailed  statement,  which 
is  detailed  by  item,  are  the  total  of  some  of  the 
items  appearing. 

Q.  In  other  words,  this  is  a  summary  of  the 
source  and  application  of  funds  columns  appearing 
on  Respondent's  Exhibit  J? 

A.     That  is  correct. 

Q.  And  comes  aroimd  to  the  same  net  figures, 
but  you  have  got  certain  subtotals  representing 
groupings  of  certain  items'? 

A.     That  is  correct. 

Q.  I  would  like  to  have  you  refer  to  the  defi- 
ciency notice  in  this  case. 

Now,  referring  to  Respondent's  Exhil)it  L  which 
is  the  net  worth  statement,  I  notice  at  the  foot  of 
the  page,  you  have  certain  entries  under  the  gen- 
eral heading,  "Adjustment  to  Net  Worth  Increases." 

Well,  it  is  adjustment  to  net  worth  increases, 
and  then  you  have  certain  items  reflecting  additions 
to  the  net  worth,  and  I  ask  you  to  state  briefly 
what  those  are? 

A.  Yes,  the  net  worth  increases  which  I  have 
testified  to  are  the  actual  increases  in  the  tax- 
payer's net  worth,  but  for  income  tax  purx)oses 
there  are  certain  items  which  are  not  reflected 
either  in  her  books  or  in  the  net  worth  statement 
which  must  be  considered  in  this  case.   [229] 

They  consist,  in  the  year  1942,  of  recorded  per- 
sonal expenses  of  $935.98.  The  gambling  losses  we 


224  Catherine  O'Connor  vs. 

(Testimony  of  Paul  W.  Tormey.) 

have  already  testified  to  and  the  living  costs  we 
have  already  testified  to  in  the  amount  of  $2,400, 
so  that  there  were  a  total  amount  of  increases  of 
$3,503.48  and,  in  addition,  the  spouse,  Mr.  Jost, 
earned  a  salary,  while  single,  which  was  reported 
on  the  return  and  had  to  be  accounted  for — not  re- 
flected in  the  taxpayer's  cash,  but  had  to  be  ac- 
counted for — an  amount  of  $415.  That  is  the  dif- 
ference, you  recall,  between  the  $965  used  on  the 
application  of  funds  statement  and  the  total  amount 
that  appears  on  the  return,  of  $1,380;  then  a  non- 
cash item  of  appreciation  which  would  not  be  re- 
flected. 

Q.  Just  a  moment.  What  are  the  total  items 
then  of  that  character,  which  you  added  to  the  net 
worth,  in  an  effort  to  ascertain  the  net? 

A.     $3,918.48. 

Q.    And  did  you  make  certain  deductions? 

A.    Yes,  sir. 

Q.     In  the  year  1942  what  was  the  deduction?    ^M 

A.  A  single  one  for  depreciation  in  her  business 
expense.  It  is  a  non-cash  item,  not  claimed  by  the 
taxpayer,  but  allowed,  deducted  for  depreciation, 
$39.00. 

Q.     What  was  the  depreciation  on? 

A.     Six  months  on  the  furniture  and  fixtures  in     ! 
the  [230]  tavern  which  the  taxpayer,  in  subsequent 
years,  identified  as  costing  $780  and  subject  to  de- 
preciation of  10  per  cent. 

Q.    Resulting  in  a  total  added  to  the  net  worth 
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increase  of  $3,789.48,  and  adjusted  net  income  of 

$10,044.26.  A.     That  is  correct. 

Q.  Now,  I  will  ask  you  whether  that  is  the  same 
amount  which  is  computed  on  Respondent's  Ex- 
hibit K  as  the  corrected  net  income  for  the  year 
1942? 

A.    Yes,  it  is.  It  appears  on  Line  50. 

Q.  Are  the  amoimts  computed,  then,  for  ad- 
justed net  income  on  schedules  K  and  L  as  ad- 
justed net  income  of  the  taxpayer  for  each  of  the 
years  involved  the  same? 

A.    That  is  correct. 

Q.  Now,  for  the  year  1942  you  testified  that  that 
is  $10,044.26,  and  I  ask  you  whether  that  is  the 
same  amount  shown  on  the  deficiency  notice  for 
the  year  1942. 

A.     That  is  correct.  I  am  looking  at  it. 

Q.  And  is  the  amount  the  same  for  each — is  the 
adjusted  net  income  computed  on  those  schedules 
the  same  as  it  is  on  the  deficiency  notice  for  the 
years  1943  and  1944? 

A.  That  is  correct,  with  the  exception  of  the 
year  1943,  you  will  have  to  restrict  it  to  income 
tax  net  income. 

Q.  Yes.  Now,  calling  your  attention  to  the  year 
1942,  computation  in  deficiency  notice,  specifically 
to  an  item,  decrease  in  personal  deductions,  $54.50, 
will  you  state  what  [231]  that  is  composed  of?  Do 
you  have  the  papers  which  you  need  to  answer  that 
question?  Here  is  the  deficiency  notice.  I  call  your 
attention  to  the  item  $54.50.  Can  you  testify  as  to 
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the  item  of  $54.50  added  into  income  as  a  result  of 

decrease  in  deductions  claimed  on  the  return? 

A.  That  is  correct,  the  taxpayer's  return  for  the 
year  1942  claims  a  deduction  for  contributions  in 
the  amount  of  $152.50.  The  corrected  amount  of 
these  contributions  was  determined  to  be  $25,  re- 
quiring a  disallowance  in  the  amount  of  $127.50. 

On  the  other  hand,  the  taxpayer  failed  to  claim 
a  deduction  for  interest  paid  to  Mr.  Heyman,  or  to 
Morris  Plan — I  cannot  recall  at  the  moment — in  the 
amount  of  $73,  which  reduced  this  disallowance  to 
a  net  amount  of  $54.50.  That  would  be  Morris  Plan 
interest,  because  the  Heyman  contract  was  not  ent- 
ered into  until  1943,  and  it  will  show  on  the  Morris 
Plan  exhibit  in  the  record. 

Q.     Returning  to  the  year  1943 

A.  Before  I  complete  that  answer,  Mr.  Marcus- 
sen,  did  you  wish  the  detail  of  those  contributions 
and  the  reason  they  were  disallowed?  I  am  able 
to  give  you  that.  I  have  testified  that  contributions 
claimed  by  the  taxpayer  were  $152.50  and  there  was 
allowed  only  $25,  a  difference  of  $127.50. 

Q.     And  that  refers  to  what?  [232] 

A.  It  refers  to  items  labeled  /^Red  Cross," 
^^TJ.S.O.''  and  similar  matters. 

Q.     The  items  to  which  Mrs.  O'Connor  testified? 

A.    Yes,  sir. 

Q.    Did  you  have  anything  further  to  add? 

A.    I  can  give  you  exact  detail. 

Q.  Now,  turning  to  the  year  1943,  please  take 
a  look  at  the  deficiency  notice  for  1943.  I  will  let 
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you  use  the  copy  that  was  attached  to  the  petition, 
and  I  call  your  attention  to  the  first  item  appearing 
there,  $791.28,  and  ask  you  to  state  what  that  is? 

A.  That  is  sales  tax  taken  by  the  taxpayer  on 
her  return  as  a  deduction  from  gross  receipts. 

However,  in  confirming  the  amount  of  this  sales 
tax  with  the  State  Board  of  Equalization,  we  found 
that  it  was  allowable  in  greater  amount  and  accord- 
ingly allowed  the  greater  amount  in  her  taxes  on 
business,  where  it  should  properly  be  claimed,  and 
increased  her  business  receipts  to  properly  reflect 
the  total  receipts  actually  received. 

Q.  Those  total  receipts  actually  included  the 
amount  she  collected  as  taxes? 

A.  That  is  correct.  I  would  like  to  give  you  the 
amount  of  taxes  actually  allowed,  so  the  taxpayer 
will  know. 

Q.  Does  that  item  appear  on  any  of  these  ex- 
hibits that  you  testified  to  earlier  this  morning. 
Exhibits  J,  K,  or  L?  [233]  If  it  does,  please  refer 
to  that? 

A.  Yes,  it  does  appear  on  Line  25  of  Exhibit  K, 
entitled  ^^Taxes  on  Business"  for  the  year  1944. 

Q.     '43,  we  are  talking  about. 

A.  '43,  pardon  me.  For  the  year  1943,  taxes 
claimed  by  the  taxpayer  amounted  to  $1,112.24 
which  you  will  note  we  have  increased  by  the 
amount  of  $935.99,  for  a  total  corrected  tax  allowed 
the  taxpayer  in  that  year  of  $2,048.23;  sales  tax, 
$872.99  in  that  amount.  There  are  additional  de- 
tails I  can  give  you. 
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Q.  What  is  the  difference  between  the  $800 
figure  you  just  gave  and  the  $935.99? 

A.  I  will  get  it  for  you.  We  allowed  her  addi- 
tional tax  on  the  pinball  machine  in  the  amount 
of  $19.25,  and  deducted  that  as  to  old  age  benefits 
and  Social  Security  in  the  amount  of  $1.75. 

Q.  Then  this  item,  $791.28,  as  it  is  shown  as  an 
item  of  increasing  the  income,  increases  it  in  that 
amount  and  allows  it  in  a  greater  amount  in  a  dif- 
ferent place,  in  its  proper  place? 

A.     That  is  correct. 

Q.  Now,  you  have  allowed  for  1943  an  increase 
in  Inisiness  expense  of  $3,887.05  on  the  deficiency 
notice,  and  I  ask  you  whether  you  can  explain  that? 

A.     Yes,  sir.  [234] 

Q.  On  Line  31  of  Schedule  K  you  will  find  a 
total  business  deduction  for  the  year  1943,  as  dis- 
closed by  the  taxpayer's  return,  $22,493.40.  As  cor- 
rected, they  were  $26,380.45,  or  reflecting  an  addi- 
tional business  expense  allowed  in  the  amount  of 
$3,887.05. 

How  were  those  additional  expenses  determined 
by  you?  I  am  just  asking  you  how,  the  method, 
now? 

A.  By  comparison  of  the  amount  claimed  on  the 
returns  with  the  information  disclosed  by  the  tax- 
payer's black  book  in  evidence,  or  her  check  stubs 
or  supporting  details  such  as  the  Heyman  statement 
would,  in  this  year. 

Q.  After  an  audit  of  her  books  from  her  books 
and  records,  also  from  conversations  with  her  ? 
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A.  Oh,  yes,  admissions  by  the  taxpayer's  sworn 
statement. 

Q.  Let's  not  say  ^ ^admissions,'' — claims  by  her 
that  you  allowed,  is  that  correct? 

A.     Yes,  indeed.  This  was  all  in  her  favor. 

Q.  Now,  turning  to  the  year  1944,  Mr.  Tormey, 
I  call  your  attention  to  an  item  of  $519  appearing 
as  ^^Income  from  Rent  Understated,"  and  ask  you 
whether  or  not  the  data  from  which  that  figure  is 
computed  is  already  presented  in  other  exhibits 
which  have  been  introduced  in  evidence  here. 

A.  Specifically  that  rental  schedule  which  was 
introduced  this  morning — the  gross  rents  will  be 
reflected  on  the  [235]  rental  statements  which  are 
in  evidence  and  schedule  K  here,  also  receipts  are 
sr4  forth  on  Exhibit  K. 

Q.  Are  they  reflected  in  Respondent's  Exhibits 
0  and  P?  A.     In  part. 

Q.  Well,  do  you  have  a  breakdown  of  the  figure, 
exactly  how  that  was  computed? 

A.    Yes,  sir. 

Q.     Will  you  give  it  then,  please? 

A.  Rental  income  from  597  Valencia  Street, 
where  the  statement  was  admitted  in  evidence. 

Q.     Is  it  one  of  the  exhibits? 

A.     That  is  right. 

O.     I  will  produce  it. 

A.     I  think  it  is  No.  23. 

Q.  I  hand  you  Sub-exhibit  26  of  Exhibit  5,  of- 
fered r  evidence  here,  and  ask  you  whether  the  in- 
formation contained  on  that  exhibit 
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A.  Yes,  at  the  bottom  of  the  page  under  the 
year  1944,  items  of  rent  for  each  month  of  the  year 
are  set  forth  in  columns  under  the  headings  "Apart- 
ment No.  2,  1,  or  4,"  as  the  case  may  be,  and  the 
total  amount,  $1228,  which  has  been  approved  by 
the  taxpayer. 

Q.     As  her  rental  income  from 

A.    579  Valencia  Street. 

Q.     All  right,  what  other  figures?  [236] 

A.  The  Baker  Street  property  appears  on  the 
schedules  just  submitted  this  morning. 

Q.     Exhibits  O  andP? 

A.     That  is  correct. 

Q.  And  you  got  your  total  gross  rents,  then — 
they  are  reflected  in  those  schedules? 

A.     That  is  correct. 

Q.  Then,  go  on  with  your  explanation  of  how 
you  get  down  to  the  disallowance  or  the  increase 
in  income  of  $519? 

A.  The  amount  of  rent  collected  from  2710 
Baker  Street,  as  shown  in  the  evidence,  is  $1,775, 
so  that  those  two  together  would  have  totaled 
$3,003.  However,  the  taxpayer  reported  the  total 
rent  received  on  Baker  Street  as  $2,484  and  $709 
of  that  had  to  be  transferred  to  the  year  1943  be- 
cause I  determined  in  my  audit  that  that  is  what 
the  report  covered,  the  acquisition  from  the  time 
the  property  was  acquired  by  the  taxpayer  to  the 
end  of  the  year  1944,  so  she  was  actually  attempting 
to  report  more  income  in  the  year  than  she  was 
charged  with,  so  we  reduced  the  income  $709  and 
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increased  579  Valencia  Street,  $1228,  making  net 

rental  income  of  $519  not  reported. 

Q.  Now,  continuing  for  the  year  1945,  from  this 
copy  of  the  deficiency  notice  which  is  attached  to 
the  exhibit,  I  will  call  your  attention  to  an  item  of 
$218.03,  and  ask  you  whether  it  is  necessary  to 
make  a  mathematical  correction   [237]   there? 

A.  Yes,  there  is  a  typographical  error  on  the  de- 
ficiency notice  of  90  cents,  I  believe.  The  correct 
amount  is  $218.93. 

Q.  And  will  you  explain  how  that  amount  is 
computed?  It  is  identified  on  the  deficiency  notice 
as  "Increase  by  Overstatement  of  Repairs,  Sched- 
ule Gr 

A.  This  adjustment  corrects  the  net  overstate- 
ment of  repairs  to  the  taxpayer's  frame  apartment 
house  at  2710  Baker  Street,  San  Francisco,  as  de- 
tailed in  Schedule  C  of  her  1944  return.  The  cor- 
rected figures  are  as  follows:  Do  you  want  the  de- 
tails? 

Q.    Just  explain  it. 

A.  Paper  and  painting,  reported  as  $860.52,  cor- 
rected to  a  greater  amount  of  $913.97,  or  an  in- 
creased deduction  of  $53.45. 

A  heating  system  repaired  was  claimed  by  the 
taxpayer  on  her  return  in  the  amount  of  $301.75 
which  is  entirely  unallowable  as  a  business  deduc- 
tion because  it  is  a  capital  item  purchased  and 
subject  to  depreciation  along  with  the  life  of  the 
building,  so  $301.75  was  disallowed  in  that  category. 

Then  we  allowed  Miscellaneous  Repairs  that  the 
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taxpayer  did  not  claim  but  was  revealed  by  an 
audit  of  the  books,  $29.37,  so  if  you  add  the  in- 
creased allowance  of  $53.45  on  papering  and  paint- 
ing and  the  miscellaneous  repairs  [238]  $29.37  to- 
gether, and  subtract  them  from  the  disallowed  water 
heater,  $301.75,  you  will  have  $218.93. 

Q.  Then  the  next  item  is  a  disallowance  of 
$510.23,  as  identified  on  the  deficiency  notice  for  the 
year  1944,  Schedule  B,  increased  by  one-fifth  de- 
preciation, repairs  and  other  expenses  of  apartment 
house  used  as  taxpayer's  residence. 

Will  you  give  your  exjjlanation  on  that? 

A.  The  amount  represents  that  portion  of  the 
adjusted  expenditures  allowed  the  taxpayer  in 
Schedule  B  of  her  return  as  a  deduction  from  rental 
income  which  is  properly  chargeable  to  her  as  cost 
of  her  personal  residence,  under  the  regulations. 
The  2710  Baker  Street  apartments  had  five  units 
with  the  following  OPA  ceiling  at  that  time  in  ef- 
fect. Do  you  want  those  details? 

Q.     No,  I  don't  think  we  need  to  go  into  those. 

A.  No.  1  was  $37.50;  No.  2,  $30.00;  No.  3,  $30.00; 
No.  4,  $55.00,  and  No.  5,  $55.00. 

Now,  Mrs  O'Connor  occupied  No.  5  from  Feb- 
ruary, 1944  through  December,  1944.  This  adjust- 
ment applies  one-fifth  of  the  tot^l  depreciation  for 
repairs  and  other  expenses  as  her  personal  expense. 

Q.  By  virtue  of  her  occupation  of  the  apart- 
ment ? 

A.  The  point  in  stating  the  other  rentals  is  that 
actually  she   should  have  been  charged  a  greater 
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proportion  [239]  because  she  was  occupying  one  of 
the  more  expensive  apartments  in  the  building  and 
should  have  borne  a  greater  percentage  than  the  one- 
fifth  allowed.  I  might  add  that  a  deduction  will  be 
allowed  in  her  personal  schedule  for  the  amount  of 
interest  and  taxes  disallowed  in  this  adjustment. 
She  is  also  entitled  to  a  full  deduction  for  interest 
and  taxes. 

Q.  Now,  can  you  give  an  explanation  of  the 
decrease  in  item  identified  as  a  decrease  in  cost,  in 
the  amount  of  $3,936.32  ? 

A.  Yes,  I  can.  It  has  to  do  with  the  cost  of  tax- 
payer's merchandise  sold,  cost  of  goods  sold.  May 
I  see  the  item  again? 

Q.  I  beg  your  pardon.  It  shows  a  net  amount  of 
— well,  that  is  the  total.  I  am  talking  about  the  item 
of  $3,936.32. 

The   Court:     The   next   item   below  the   $510.23 
on  the  statement  of  deficiency  notice  and,  as  a  re- 
,  suit  of  some  adjustment,  cost  of  goods  sold,  rent, 
j  repairs  and  other  expenses. 

Q.  (By  Mr.  Marcussen)  :  Can  you  give  a  de- 
tailed explanation  of  what  goes  into  that,  the 
make-up  of  that  item?  A.     Yes,  sir. 

Q.  I  call  your  attention  to  the  fact  that,  in  the 
[240]  column  to  the  left  of  the  column  in  which 
.that  item  appears,  there  are  several  computations 
there,  finally  arriving  at  this  figure,  $3,936.32.  Now, 
returns  are  here.  Would  you  like  to  use  her  re- 
turns for  the  purpose  of  your  explanation? 

A.     No,  I  have  the  details  set  forth  here,  but  you 
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are  asking  me  specifically  about  this  one  item.  I 
want  to  make  it  clear  whether  you  want  me  to  go 
over  this  whole  thing. 

Q.  Well,  Mr.  Tormey,  that  appears,  it  seems  to 
me,  as  the  total,  the  net  adjustment  from  several 
other  adjustments  appearing  in  another  column. 
Now,  can  you  give  the  details  to  the  court  as  to 
how  that  item  is  computed? 

It  says  '^Add  Decrease  in  Cost."  Now,  are  you 
prepared  to  do  that  at  this  time,  or  would  you 
prefer  to  do  that  a  little  later,  make  a  computation 
and  come  back  later? 

A.     Well,  I  have  all  the  information. 

The  Court:    Well,  can  you  give  it? 

The  Witness:    I  will  have  to  go  right  back. 

Q.  (By  Mr.  Marcussen)  :  Would  you  like  to  be 
recalled  for  that?  Are  you  prepared  to  give  that 
now?  A.     Just  as  you  wish. 

Q.  The  ouestion  is:  Are  you  |)repared  to  do  it 
now,  or  would  you  rather  study  your  papers? 

A.     I  can  probably  expedite  my  testimony. 

The  Court:     Can  we  move  on  to  other  items? 

Q.  (By  Mr.  Marcussen)  :  We  will  move  on  and 
give  you  an  opportunity  to  do  that. 

Then  there  is  an  item,  ^^Add  Decrease  in  Con- 
tributions Claimed,  $481."  Now,  I  will  ask  you 
whether  or  not  that  is  based  on  the  items  entered 
into  the  books  as  donations  for  various  charges 
which  Mrs.  O'Connor  testified  constituted  gambling 
losses  and  other  items  not  what  they  v/ere  stated  to 
be  in  the  book. 
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A.  Yes,  I  can  explain  it.  The  adjustment  cor- 
rects the  net  overstatement  of  deductions  on  the 
1944  return,  standard  deductions  of  $500  were 
claimed  by  the  taxpayer  and  had  to  be  disallowed 
because  audited  deductions  set  forth  and  itemized 
such  as  interest,  taxes,  and  losses  exceed  $500. 

Moreover,  the  standard  deduction  was  claimed  in- 
correctly by  the  taxpayer  because  she  had  already 
included  deductions  for  charity  in  the  amount  of 
$586.50  on  her  business  schedules  and  that  is  in- 
chided  in  the  total  rent,  repairs  and  other  expenses 
under  Item  17  of  1944  return,  Schedule  C. 

Q.  In  other  words,  the  items  for  charity  which 
she  claimed  are  included  under  business  deductions 
on  the  return  for  1945 "?  A.     That  is  right. 

Q.  And  as  respects  this  particular  deduction, 
the  [242]  standard  deduction  of  $500  per  return, 
that  is  the  amount  reported  by  the  taxpayer  and  we 
corrected  that  to  $19.00  of  regular  contributions  in 
the  statutory  deductions,  and  the  difference  there  is 
$481. 

Q.     So  she  was  allowed  a  small  item  of  $19  as  a 
contribution,   and  the  rest  was  disallowed  on  the 
basis  of  her  statement  to  you  that  they  did  not  con- 
,  stitute  these  contributions  to  charity  as  indicated 
-  by  her.  Is  that  correct?  A.     That  is  correct. 

,      Q.     Did  you  state  that  the   standard  deduction 
I  was  claimed  and  disallowed? 

A.     Yes,  sir,  for  the  two  reasons. 

Q.    Well,  don't  give  the  reasons,  but  I  don't  see 
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anything  on  the  deficiency  notice  about  it.  Can  you 

explain  that?  Perhaps  I  don't  understand. 

A.     This  has  to  do  with 

Q.  Do  you  know  whether  she  claimed  specific 
deductions  which  are  covered  by  the  standard  de- 
ductions? Is  that  correct? 

A.     That  is  correct.  Both  places. 

Q.  And  the  $500  standard  deduction  was  there- 
fore disallowed,  and  she  was  allowed  the  specific 
deductions  in  so  far  as  she  could  verify  them? 

A.     That  is  right. 

Q.  Now,  then,  I  call  your  attention  to  the  deduc- 
tions [243]  which  were  allowed,  shown  on  the  ad- 
justment to  net  income  for  the  year  1944  and  ask 
you  to  state  in  general  what  they  comprise? 

A.  They  apply  to  the  taxpayer's  subsidiary 
schedules  B  and  C,  having  to  do  with  the  operation 
of  her  business,  other  expenses,  salaries  and  wages, 
business  taxes,  loss,  which  are  allowed  as  business 
loss. 

Q.  Are  those  items  covered  here  on  any  of  those 
exhibits  that  have  been  introduced  in  evidence  ? 

A.    Yes,  sir. 

Q.     Which  ones? 

A.    All  of  them  are  covered. 

Q.     Not  which  items,  which  exhibits? 

A.  Well,  Exhibit  K  for  example.  I  point  to  Line 
43,  $20.37. 

Q.     I  see  Losses. 

A.  It  appears  on  there,  yes.  The  other  item^  are 
combined  in  the  adjustment  to  the  business  schedule 
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which  I  could  give  you  the  detail  of  by  referring 

to  my  detailed  breakdown,  if  you  wish. 

Q.  Which  of  the  items  on  the  deficiency  notice 
can  you  identify  that  are  not  described  in  detail 
on  this  schedule  which  has  been  admitted  in  evi- 
dence here  this  morning?  Let's  take  the  first  one, 
$289,  not  introduced  on  Exhibit  F. 

A.     It  doesn't  appear.   [244] 

Q.  Is  it  included  in  the  total  computations  of 
Exhibit  K?  A.     Yes,  indeed. 

Q.  What  are  the  items  on  Exhibit  K  which  re- 
flect that  item  of  $289  in  the  deficiency  notice  ? 

A.  That  is  an  item  of  $120.  I  was  wrong  here. 
Item  labeled  ^ ^Schedule  B",  increase  in  other  ex- 
penses, Schedule  P,  $289,  actually  applies  to  the  in- 
crease in  rent  expense  which  we  have,  other  rent 
expenses  as  corrected  amoimt  to  $927.83  as  claimed 
on  the  return  as  Schedule  P,  amount  to  $638.83 
which  reflect  the  increase. 

Q.  This  $289  is  the  difference  between  $927.83 
which  you  allowed  as  corrected  expense  over  and 
above  the  amount  of  $683. 

Do  you  know  now  what  they  pertain  to?  Were 
they  ascertained  from  her  books  after  a  detailed 
audit  of  them? 

A.  Oh,  yes.  I  can  give  you  the  details,  but  I 
know  it  applies  to  rent  expense.  I  was  looking 
through  the  business  schedule. 

Mr.  Crittenden:     $638.83  was  reported. 

The  Court:  That  is  what  was  claimed,  the  amount 
she  claimed. 
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Mr.  Crittenden:  And  the  $927.83  is  the  amount 
allowed,  so  this  is  the  difference,  $289.  [245] 

Q.  (By  Mr.  Marcussen)  :  The  next  item  is  ^ ^In- 
crease, Salaries  and  Wages,  $771.90." 

A.  That  adjustment  corrects  a  net  understate-- 
ment  on  the  taxpayer's  1944  return  of  wages  paid. 
I  can  explain  how  it  is  arrived  at,  if  you  wish.  First, 
I  will  have  to  give  you  the  background.  She  em- 
ployed her  sister.  Rose  Mattick,  during  this  year. 
Mrs.  Mattick  had  a  stated  wage  of  $30.00  per  week 
for  a  portion  of  the  year  and  a  stated  wage  of 
$50.00  a  week  for  the  balance  of  the  period. 

However,  she  made  certain  expenditures  for  the 
taxpayer  which  are  covered  in  the  sworn  statement 
in  evidence  in  the  nature  of  both  business  expense 
and  personal  items,  such  as  stock  and  other  pur- 
chases for  the  taxpayer.  At  the  end  of  the  week  or 
two  weeks,  when  Mrs.  Mattick  was  paid  to  the 
amount  of  her  stated  wage,  an  excess  amount  to 
cover  these  additional  expenditures  that  she  had 
made  on  behalf  of  the  taxpayer  was  given  her. 

However,  the  taxpayer,  from  the  invoices  in  the 
case  of  her  business  entered  the  liquor  or  beer  pur-  • 
chases,  beer  and  other  supplies  that  were  paid  out 
by  Mrs.  Mattick  in  cash  as  if  they  had  been  paid  | 
from  the  business,  and,  in  the  sworn  statement,  she 
explained  that  it  is  a  duplication  of  entries  there;  ; 
so  as  not  to  penalize  the  taxpayer  for  this  excess 
amount,  which  amounted,  in  total  amount  for  the 
full  year,  to  $2,316.05.  The  taxpayer  estimated  that 
$500  of  that  [246]   $2,300  would  be  applicable  to 
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her  as  personal  expense  of  her  own,  having  no  con- 
nection with  the  business. 

Q.  You  mean  personal  expenses  in  connection 
with  purchases?  A.     For  living  expenses. 

Q.  Which  Mrs.  Mattick,  her  sister,  made  for 
her? 

A.  That  is  right,  and  the  taxpayer — it  was  her 
estimate  of  the  amount — so  that  the  other  amount 
was  taken  out  of  the  totals. 

Q.     The  other  amount?  Identify  that,  please. 

A.  I  have  testified  that  there  was  a  total  of 
$2,316.05  of  which  $500,  Mrs.  O'Connor  accepted 
the  responsibility  for. 

Q.  And  by  "other  amount"  you  mean  the  bal- 
ance ? 

A.  The  balance  amounting  to  $1,816.05  was  ex- 
cluded thereafter  from  our  computations  of  busi- 
ness income,  under  source  and  application  of  funds 
method,  by  reason  of  the  fact  that  the  taxpayer 
testified  that  all  business  deductions  which  were 
included  in  that  amount  had  been  entered  from  the 
invoices  and  already  appeared,  and  so  we  got  to  the 
proper  amount  of  Mrs.  Mattick's  salary.  The  return 
;  claims  wages,  under  the  schedule,  of  $4,051.50.  The 
i  correct  amount  of  all  wages  is  $5,823.40,  and  the 
increase  which  we  have  allowed  by  the  auditor 
going  through  these  books,  is  $1,771.90. 

The  Court:  In  other  words,  that  deduction  was 
increased  by  that  amount?  [247] 

The  Witness:    Yes,  sir. 

Q.     (By  Mr.  Marcussen)  :     Was  there  a  corre- 
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sponding  increase  in  allowable  business  deductions? 

A.    No. 

Q.  Then  there  is  an  item  for  increases  in  taxes 
on  business.  I  think  that  is  self-explanatory,  over 
and  above  the  amount  she  claimed.  Can  you  identify 
that  very  easily  as  to  what  the  difference  is  ? 

A.  Yes,  sir.  It  is  made  up  of  a  net  increase  of 
$27.50  on  a  Federal  liquor  license  which  we  found 
had  been  paid,  but  not  claimed  by  the  taxpayer, 
less  an  overclaim  of  $1  on  her  City  Health  Permits. 
It  was  claimed  on  the  return  in  the  amount  of 
$19.00  and  the  actual  amount  is  $18.00,  so  the  addi- 
tional allowance  was  $26.50. 

Q.  Then  there  is  an  item,  increase  in  losses, 
schedule  G,  $100,  unreported  theft  of  Rex  Price. 

A.  That  appears  also  on  Schedule  K  on  Line  26, 
Losses  in  Business.  Her  return  showed  corrected 
amount  $100  additional  allowed.  We  accepted  the 
taxpayer's  sworn  statement  that  Rex  Price,  a  bar- 
tender, had  stolen  the  money,  and  it  was  confirmed 
that  she  had  reported  it  to  the  police  in  good  faith. 

Q.  There  is  an  item,  one-fifth  interest  paid  on 
apartment  house,  $27.50.  [248] 

A.  That  is  the  portion  of  the  taxpayer's  interest 
and  taxes  included  in  the  one-fifth  disallowance  of 
the  total  business  deductions  on  the  apartment 
house.  We  now  allow  her  to  take  a  personal  deduc- 
tion for  the  interest  and  taxes  included. 

The  Court:  In  other  words,  it  is  an  offsetting 
adjustment  to  the  amount  added  in  above? 

The  Witness:     Yes,  sir. 
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The  Court:  The  same  thing  is  true  of  the  $63.69 
in  taxes? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Marcussen)  :  Then  State  Income 
Tax,  $44.96. 

A.  The  taxpayer  failed  to  claim  her  state  in- 
come taxes  as  a  deduction,  and  we  allowed  that. 

Q.     And  $505.00  bad  debts.  How  about  that? 

A.  It  is  explained  by  the  letter  itself.  The  tax- 
payer claimed  she  lost  a  purse  and  $350,  and  paid 
Mr.  Green  for  a  bond  covered  in  the  sworn  state- 
ment. 

Q.  (By  the  Court)  :  And  those  three  items  total 
$505.00  added  deductions? 

A.  That  is  right,  the  $150  is  the  credit  allowed 
her  that  I  testified  to  this  morning  on  those  loans, 
and  $150  is  now^  written  off  in  this  year. 

Q.  Then  those  total  deductions,  all  of  those  items 
[249]  total  up  to  $2,821.42? 

A.     That  is  correct. 

Q.  Which  were  additional  deductions  allowed 
but  not  claimed?  A.     That  is  correct. 

Q.  (By  Mr.  Marcussen) :  Now,  Mr.  Tormey,  for 
one  of  those  years,  was  a  deduction  of  some  $500 
allowed  twice  for  the  liquor  license? 

A.    I  will  have  to  explain  the  answer. 

Q.     Just  answer  that  question. 

A.     It  was  not  then. 

Q.     It  was  not?  Then  explain  your  answer. 
I    A.    Yes,  sir.  The  taxpayer's  return  of  the  part- 
nership with  Victor  Divers  shows  the  payment  of 
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1942  liquor  license  in  the  amount  of  $525.  The  tax- 
payer's personal  return  shows  on  her  business  tax 
for  1942  the  payment  of  license  of  $525.  The  books 
disclose  that  this  payment  was  made  in  December, 
1942  and  was  therefore  applicable  to  the  year  1943, 
so  that  there  is  an  apparent  overstatement  of  the 
deductions  claimed,  but  it  is  between  the  partner- 
ship and  her  as  an  individual,  rather  than  on  any 
one  return. 

Q.  Well,  the  net  effect  of  it  is  that  she  has  a 
credit  in  the  computation  of  her  income  tax  for 
1942.  She  has  been  credited  with  a  deduction  of 
the  $500-odd  amount  for  liquor  license  twice,  has 
she  not?  [250] 

A.  One  and  one-half  times.  She  had  a  half -in- 
terest. 

Q.  Well,  the  $500  for  the  liquor  license  was 
included  in  the  deductions  claimed  on  the  partner- 
ship return  for  the  computation  of  the  Divers- Jost 
partnership  income  for  the  first  six  months  of  1942, 
was  it  not?  A.    Yes. 

Q.  Then  there  was  allowed  to  her  on  her  per- 
sonal account  a  similar  item  for  the  amount,  for 
the  year  1943,  is  that  correct?  A.     '42. 

Q.  It  was  allowed  in  '42,  but  was  it  the  liquor 
license  for  '43  ?  A.     That  is  correct. 

Q.    It  was  paid  in  December,  1943,  the  last  days? 

A.    December  '42. 

Q.  And  how  about  for  the  year  1943,  did  she 
get  a  deduction  for  her  business  income  of  a  liquor 
license  in  that  same  amount  of  $500  for  that  vear? 
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A.    Yes,  $525. 

Q.  For  the  year  1944,  did  she  get  a  similar  de- 
duction? A.    Yes,  sir. 

Q.  Can  you  state  whether  or  not  the  taxpayer  is 
on  an  accrual  or  cash  basis? 

A.     She  is  required  to  be  on  an  accrual  basis. 

Q.  Because  of  the  necessity  of  using  inventories 
in  the  computation  of  her  income  ?  A.     Yes. 

Q.  Can  you  state  whether  or  not  under  those  cir- 
cumstances the  deductions  allowed  for  liquor  li- 
cense is  a  proper  deduction? 

A.     It  is  an  improper  deduction. 

Mr.  Marcussen:     That  is  all.   [252] 
***** 

CLAREXCE  L.  KRAUSE 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Marcussen) :  Will  you  state  your 
name?  A.     Clarence  L.  Krause. 

Mr.  Marcussen:  If  your  Honor  please,  before  I 
examine  the  witness,  I  want  to  call  to  your  Honor's 
attention,  I  wish  to  apologize  to  the  Court  for  allow- 
ing these  ledger  cards  and  vSummary  sheets  that 
were  produced  by  Respondent,  introduced  in  evi- 
dence by  Respondent,  through  the  wdtness  Roche,  to 
be  marked  11  and  12  respectively. 

They  should  be  corrected  to  indicate  that  they 
are  the  Respondent's  Exhibits.  They  have  a  numl^er 
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indicating  that  [253]  they  might  be  the  Petitioner's 

exhibits. 

The  Court:  Is  that  right?  If  so,  that  statement 
is  sufficient  for  the  record.  I  didn't  know,  I  wasn't 
aware,  that  they  had  been  so  marked. 

So  the  exhibits  formerly  marked  11  and  12  and 
pertaining  to  the  testimony  of  the  Witness  Roche 
will  be  Q  and  R,  because  they  are  not  Petitioner's 
exhibits. 

The  Clerk:  Shall  I  mark  the  previous  marking 
void? 

The  Court:     Yes. 

(The  documents  previously  marked  Petition- 
er's Exhibits  11  and  12  were  marked  Respond- 
ent's Exhibits  Q  and  R,  and  received  in  evi- 
dence.) 

Q.  (By  Mr.  Marcussen)  :  What  is  your  occupa- 
tion? 

A.     Special  Agent,  Bureau  of  Internal  Revenue. 

Q.     Where  are  you  stationed? 

A.     Sacramento. 

Q.  I  will  ask  you  whether  or  not  this  morning 
you  consulted  the  records  of  the  Superior  Court  in 
the  action  of  Jost  against  Jost.  Did  you? 

A.    I  did. 

Q.  Did  you  see  on  file  there  an  affidavit  signed 
by  Mrs.  O'Connor  in  connection  with  an  attempt 
on  the  part  of  her  former  husband,  to  reopen  that 
case?  A.    I  did.  [254] 

Q.  Did  you  make  a  transcript  of  certain  portions 
of  that  affidavit?  A.     I  did. 
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Q.  I  hand  you  your  notes  from  which  you  made 
that  transcript. 

Mr.  Crittenden :  Suppose  I  suggest  that  you  get 
a  photostatic  copy  and  put  that  in  the  record  and 
save  all  this  time  and  trouble. 

Mr.  Marcussen:  No  time  and  trouble — getting  a 
photostat  would  be  more  time  and  trouble. 

The  Court:  If  Mr.  Crittenden  agrees  that  it  go 
in 

Mr.  Marcussen :    Will  you  agree  that  this  go  in  ? 

Mr.  Crittenden:  Whatever  is  in  the  record,  if 
you  want  to  type  it  in,  after  you  have  prepared  it. 

Mr.  Marcussen:  We  could  let  him  read  his  own 
notes  and  if  that  is  not  satisfactory,  then  we  can 
get  a  photostatic  copy  of  her  affidavit. 

Mr.  Crittenden:  You  are  putting  me  behind  the 
8  ball.  I  haven't  seen  the  file.  Type  it  up  and  tell 
me  if  it  is  a  true  copy  and  I  will  put  it  in. 

The  Court:  By  his  statement,  if  you  get  it  fixed 
up  that  way,  then  you  may  let  him  see  it  and  he 
will  agree  to  it. 

Mr.  Marcussen:    That  is  all  right. 

Mr.  Crittenden :  I  will  even  take  your  word  that 
you  [255]  have  compared  it  and  it  is  the  same. 

The  Court:  That  may  come  in  by  agreement  of 
both  parties  and  will  be  made  a  part  of  the  record. 

Mr.  Marcussen:    That  is  all.  [256] 


*  *  -jf  *  * 


Mr.    Marcussen:      I    will     recall     Mr.     ToiTney. 


24t)  Catherine  O'Connor  vs. 

Whereupon, 

PAUL  W.  TORMEY 
resumed  his  testimony  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Marcussen) :  Mr.  Tormey,  this 
morning  we  were  speaking  of  an  item  of  $3,936.32 
which  appears  on  page  3  of  the  deficiency  notice  in 
this  case.  Have  you  prepared  a  statement  reconcili- 
ation showing  what  that  is  composed  of? 

A.    Yes,  I  have. 

Mr.  Marcussen:  I  will  offer  that  as  Respond- 
ent's Exhibit  next  in  order. 

The  Court:     Exhibit  ^^S". 

The  Clerk:    ^^S". 

(The  document  above-referred  to  Avas  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  ^^S".) 

Q.  (By  Mr.  Marcussen)  :  Now,  can  you  give  a 
brief  description  of  what  that  computation  shows 
on  Respondent's  Exhibit  "S"? 

A.  Yes.  I  can  first  mention  that  taxpayer's  1944 
return  has  a  schedule  identified  as  C-17,  "  Other  Ex- 
penses", which  totals  $19,608.11.  This  total  appears 
in  Schedule  C  on  line  17.  We  find  that  from  the 
detail  submitted  by  the  [257]  taxpayer,  that  it  is 
made  up  of  purchases,  advertising,  charities,  utili- 
ties and  so  forth.  Our  audit  disclosed  adjustments 
to  nearly  all  of  these  items.  In  the  first  place,  the 
taxpayer's  schedule  C  does  not  include  any  inven- 
tories, so  that  when  the  items  identified  as  liquor, 
beer  and  wine,  mixers,  food  and  bar  supplies  are    : 
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adjusted  and  the  inventories  applied,  the  cost  of 

goods  sold  is  increased  $3,519.34. 

Q.  That  is  ending  inventory  for  the  year,  is  it 
not? 

A.  Yes.  The  items  are  items  which  are  ordinary 
business  expenses  listed  by  the  taxpayer  as  adver- 
tising, state  income  tax,  charities,  gas  and  lights, 
rent,  laundry,  insurance,  repairs,  miscellaneous  and 
general  expense.  The  advertising  item  we  found 
could  be  increased  by  $434.69.  The  income  tax  and 
charities  were  disallowed  in  this  Schedule  as  testi- 
fied to  earlier  this  morning.  The  utilities  were  in- 
creased $22.28.  The  rent  was  increased  $23.78 ;  laun- 
dry increased  36c.  Insurance,  repairs  and  miscel- 
laneous expenses  were  reduced  as  indicated  in  the 
Exhibit. 

Q.    $84.64?  A.    $14.03. 

Q.     That  is  the  insurance? 

A.  Insurance  $84.64  deduction.  Repairs  $14.03 
reduction.  Miscellaneous  and  general  expenses 
$38.23  reduction.  The  total  of  those  increases  and 
decreases  amounts  to  a  net  decrease  of  allowances  in 
this  part  of  the  Schedule  of  [258]  $416.89,  so  that 
the  total  decrease  on  Schedule  C  of  the  taxpayer's 
return  is  $3,936.32  as  shown  on  item  on  page  3  of 
the  deficiency  notice. 

Q.  Now,  in  making  this  audit  with  respect  to  the 
Lachman  Bros,  account,  will  you  state  whether  or 
not  you  relied  on  this  transcript  of  that  account. 
Respondent's  Exhibit  "Q"? 
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A.  No,  I  did  not  rely  on  this  transcript.  How- 
ever, since  the  Exhibit  came  in 

Q.  I  don't  mean  transcript.  I  mean  these  ledger 
cards  ? 

A.  No,  I  did  not.  I  have  checked  the  taxpayer's 
list  of  check  payments  and  cash  payments  in  her 
own  records  to  the  credit  columns  of  these  cards 
and  find  that  they  agree  with  the  amounts  which  I 
have  used  on  my  application  of  funds  source  and 
application  of  funds  statement  which  I  testified 
about  this  morning.  I  notice  that  Lachman  Bros, 
furnished  a  summary  statement,  showing  the  tax- 
payer's beginning  balances,  the  purchases  in  each 
of  the  years  and  the  XDayments  in  each  of  the  years. 

Q.  That  is  Exhibit  "R"  you  are  referring  to 
now  ? 

A.  That  is  right.  While  I  was  again  able  to 
check  the  purchases  which  appear  as  debits  on  this 
customer's  card  furnished  for  the  Exhibit  to  the 
Application  of  Funds  statement  that  I  have  pre- 
pared and  talked  about  this  morning,  I  was  not 
able  to  check  their  own  detail  to  this  statement,  so 
I  [259]  question  that  that  is  exactly  correct. 

Q.  Well,  you  didn't  rely  on  this  in  any  summary 
statement  furnished  by  Lachman  Bros,  accountant? 

A.  No,  I  did  not,  except  to  find  out  what  the 
taxpayer's  liability  in  each  of  the  years  was.  I  orig- 
inally checked  with  Lachman  Bros,  directly,  not  to 
this  statement.  I  secured  the  year-end  balances  from 
them  at  an  earlier  time,  which  checks  with  the  de- 
tails on  this  card. 
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Q.  I  see.  You  did  not  see  this  card  before,  but 
you  got  the  information  from  their  accountant? 

A.     Yes,  from  their  bookkeeper. 

Q.  And  that  information  is  contained  on  these 
cards  ?  A.     That  is  right. 

Mr.  Marcussen:     That  is  all. 

The  Court:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Crittenden) :  Mr.  Tormey,  these 
papers  which  you  have  testified  to  in  this  case  were 
made  up  in  the  same  manner  and  are  the  same  fig- 
ures that  you  used  in  the  two  District  Court  trials? 

A.  You  will  have  to  explain  your  question,  Mr. 
Crittenden. 

Mr.  Marcussen:  Just  answer  it  yes  or  no,  Mr. 
Tormey. 

Q,  (By  Mr.  Crittenden) :  I  want  to  know 
whether  it  is  necessary  for  me  to  go  [260]  in  and 
thoroughly  examine  you  on  these  Exhibits  J,  K 
and  L  or  whether  those  are  the  matters  vou  testi- 
fied  to  in  the  District  Court? 

A.  I  have  made  only  one  audit  and  the  working 
papers  and  schedules  that  I  have  testified  to  have 
been  the  same,  so  far  as  I  can  recall.  You  must  be 
aware,  however,  that  items  of  income  for  the  pur- 
poses of  the  criminal  trial  will  not  agree  with  the 
amounts  as  determined  for  the  deficiency  notice. 

Q.  Did  you  use  different  papers?  I  am  referring 
to  Exhibits  J,  K  and  L  that  I  have  in  front  of  me 
here.  If  I  used  some  other  words  to  describe  it,  I 
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meant  these  three  sheets  of  paper  that  I  have  here  ? 

A.     Yes,  I  understand  what  you  mean. 

Q.  Now,  Mr.  Tormey,  you  were  present  at  that 
ill-fated  incident  of  April  3rd,  were  you? 

A.  I  was  present  at  a  conference  of  the  Tech- 
nical Staff  on  April  3rd. 

Q.  And  had  occasion  to  talk  to  the  taxpayer  at 
that  time?  A.    Yes. 

Q.    You  talked  to  her  about  the  case? 

A.    No. 

Q.    And  asked  questions  about  the  case? 

A.  No.  I  was  simply  there  as  an  observer  of  the 
Special  [261]  Agents  Office.  I  had  no  discussion 
with  the  taxpayer  or  her  representative  about  the 
case,  as  the  case. 

Q.  You  didn't  say  anything  in  the  course  of  this 
conference  ? 

A.  No.  I  furnished  information  if  Mr.  Sorrell 
or  Mr.  Marcussen  would  ask  me  for  it. 

Q.  You  didn't  use  that  as  an  occasion  to  drive 
a  wedge  between  me  and  my  client  as  a  result  of 
my  interrogation  in  the  District  Court  involving 
that  "blond  babe?" 

A.  I  don't  relate  your  two  questions  at  all.  I 
can  answer  the  first  question. 

Mr.  Marcussen:  Do  you  understand  the  ques- 
tion? 

The  Witness:  I  can  answer  the  first  part  of  the 
question  up  to  the  statement  that  was  made  about 
the  District  Court. 

Q.     (By  Mr.  Crittenden)  :    Answer  the  question. 
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A.  I  have  no  knowledge  of  the  wedge  between 
you  and  your  client  and  I  had  nothing  to  do  with 
same. 

The  Court :  Now,  let  me  observe  here  that  refer- 
ences like  ^^blond  babe^'  and  things  of  that  kind, 
they  don't  mean  anything  to  me. 

Mr.  Crittenden.  They  are  in  the  testimony  and 
your  Honor  will  see  that  when  you  go  through  it. 

The  Court:  I  know  that  there  is  no  reason  for 
indulging  [262]  in  that  sort  of  expression  here. 
Now,  let's  be  simple  and  direct.  You  are  not  tiying 
a  case  to  a  jury. 

Mr.  Crittenden :  No,  I  am  not.  I  am  trying  ques- 
tions of  fact. 

The  Court:     All  right,  let's  get  along. 

Q.     (By  Mr.  Crittenden)  :    Now 

A.  I  would  like  to  amplify  my  answer  to  that 
question. 

Q.    Go  ahead. 

A.  I  overheard  distinctly  Mrs.  O'Connor  stated 
to  all  the  members  of  the  conference  that  she  de- 
sired to  discharge  Mr.  Crittenden. 

Mr.  Marcussen:  Let's  dispense  with  that.  Let's 
answer  the  question. 

The  Witness:  I  answered  I  had  no  knowledge 
of  the  wedge,  but  I  overheard  that  statement. 

Mr.  Marcussen:  Just  answer  the  questions,  Mr. 
Tormey. 

Q.  (By  Mr.  Crittenden) :  Now,  referring  to 
your  Exhibits,  you  testified  there  was  an  opening 
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inventory  of  the  Tavern  for  $1000.00  on  Exhibit 

^^  J''  as  of  December  31,  1941,  isn't  that  right? 

A.     I  did  not  so  testify. 

Q.  Well,  I  take  it  then  that  that  $1000.00  on  the 
first  column  up  here 

A.     This  one  here?  [263] 

Q.    Yes. 

A.  That  is  the  cost  that  she  paid  for  the  first 
half  interest  in  the  Tavern. 

Q.  What  was  the  reference  to  that  thousand 
dollar  inventory  in  your  direct? 

A.     Is  that  a  question? 

Q.    Yes. 

A.  There  was  a  thousand  dollar  inventory  estab- 
lished at  the  time  she  set  up  her  books  for  the  pur- 
poses of  our  audit,  deducting  from  the  cost  of  her 
second  half  interest  for  which  she  paid  $1,600.50  by 
taking  $1000.00  on  her  own  testimony  as  inventory. 

Q.  And  this  $1000.00  appears  in  the  computation 
of  income  and  expense  items  on  Exhibit  K,  I  be- 
lieve it  is? 

Mr.  Marcussen:    "K"  is  the  income  statement. 

A.    Yes. 

Mr.  Marcussen:    Do  you  want  Exhibit  "K"? 

The  Witness :    Which  I  can  point  out  to  Counsel. 

The  Court:     In  what  column  on  the  Exhibit? 

The  Witness:  Beginning  inventory,  column  2, 
year  1942,  $1000.00. 

Q.  (By  Mr.  Crittenden)  :  And  at  that  time  she 
only  had  a  one-half  interest  in  the  business,  didn't 
she? 
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A.  No,  I  beg  your  pardon.  We  have  just  ex- 
plained that  [264]  she  had  the  whole  business,  but 
of  the  part,  she  paid  for  the  last  half,  $1000.00  of 
it  by  her  own  agreement  was  considered  as  mer- 
chandise. 

Q.  Now,  you  made  an  analysis  of  the  expendi- 
tures, personal  expenditures  and  had  it  entered 
down  here,  I  believe,  it  was  8  or  $900.00,  was  it? 

Mr.  Marcussen :    Find  it  for  him,  if  you  can. 

Q.     That  is  $935.00  on  Exhibit  "K". 

A.    Recorded  personal  expenses. 

Q.    Yes. 

A.     Those  appear  in  her  own  books. 

Q.  And  you  added  to  that  the  $2400.00  which 
you  estimated  w^as  her  living  expense? 

A.  Yes,  that  was  exactly  covered  in  the  testi- 
mony of  her  sworn  statements,  which  are  in  evi- 
donee,  Yery  clearly  that  that  is  in  addition  to  the 
recorded  personal  expense. 

Q.     I  take  it  then  that  this  is  in  addition  to  the 
recorded  expense? 
^      A.     That  is  exactly  right. 

W      Q.     You  don't  include  them  at  all,  one  isn't  in- 
clusive of  the  other?  A.     No,  sir. 

Q.  Now,  I  tal:e  it  you  set  up — she  reported  en- 
tirely on  a  cash  basis,  didn't  she,  in  all  these  re- 
turns ? 

A.  T  don't  know  what  basis  she  reported  on. 
She  is  [265]  supposed  to  have  reported  on  the  ac- 
crual basis.  The  absence  of  inventory,  we  have  no 
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way  of  knowing  whether  it  was  a  cash  basis  or 

accrual  basis. 

Q.  You  have  seen  Mr.  Bozerman's  work  sheets, 
haven't  you? 

A.    I  have  seen  some  of  his  work  sheets. 

Q.  Yes,  that  he  used  in  making  up  the  returns ; 
you  saw  them,  didn't  you? 

A.  I  don't  understand  the  question.  I  have  an- 
swered I  have  seen  some  of  his  work  sheets. 

Q.    And  they  are  on  a  cash  basis  entirely? 

A.  I  would  be  rendering  an  opinion  of  his  work- 
ing papers  and  I  am  not  qualified  to  do  that,  Mr. 
Crittenden. 

Q.  Now,  you  didn't  intend  to  make  up  this  ac- 
count on  the  hybrid  system? 

A.  I  heard  you  give  a  definition  of  the  hybrid 
system  and  if  that  is  the  system  you  had  in  mind, 
I  did  not. 

Q.  You  made  up  these  accounts  originally  for 
the  District  Court  both  with  and  without  inven- 
tories, didn't  you? 

A.  I  didn't  make  up  the  accounts  on  that  basis. 
The  certain  hypothetical  results  were  tabulated  on 
the  basis,  including  inventories  or  without  inven- 
tories. They  were  done  by  the  technical  advisors. 
I  think  Mr.  Mytinger  testified  to  it. 

Mr.  Marcussen :  What  trial  are  you  referring  to, 
the  [266]  first  or  the  second  one? 

Mr.  Crittenden:    Both  of  them,  I  believe. 

Q.  (By  Mr.  Crittenden)  :  Now,  asking  you  to 
examine  the  sheets,  will  you  tell  me  how  many  items 
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which  she  understated  her  income  on  such  as  rents 
and  other   items?  You  have   one   here   on   Baker 
Street.  Is  there  any  other  instance  in  which  she 
understated  her  income? 

Mr.  Marcussen:  Do  you  have  her  statements 
there  ? 

The  Court:    Just  an  accounting? 

Mr.  Crittenden:     No,  the  items. 

The  Court:  You  mean  you  want  him  to  name 
them? 

Mr.  Crittenden:    Yes,  just  name  them? 

The  Witness:  Do  you  want  them  separately  or 
combined  total  also?  How  do  you  want  them? 

Q.  (By  Mr.  Crittenden)  :  You  have  an  analysis 
there  and  I  want  you  to  read  them  off. 

The  Court:  The  various  items  where  they  are 
increased? 

Mr.  Crittenden:  Where  she  understated  her  in- 
come. 

A.  I  would  like  to  explain  any  profit  and  loss 
statement  is  made  up  of  a  combination  of  totals  of 
items.  The  detail  within  those  totals  may  have  items 
which  had  to  be  increased  or  decreased.  Therefore, 
the  totals  themselves  [267]  are  sometimes  increased 
or  decreased.  Now,  I  would  like  to  be  able  to  qualify 
my  answer,  that  I  am  reading  the  totals  of  certain 
segregations 

Mr.  Marcussen:  Just  a  moment.  Counsel  has 
asked  you  specifically,  if  T  imderstand  the  question 
to  state  to  him  the  specific  items  of  understatement 
of  her  income,  the  actual  income  as  compared  with 
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the  amount  shown  on  her  return.  Is  that  what  you 

want? 

Mr.  Crittenden:  I  say  overstated  like  in  the 
Baker  Street  property. 

Mr.  Marcussen:     Overstated?  Do  you  mean 

Mr.  Crittenden:  She  stated  too  much  on  the 
Baker  Street  property  and  I  am  going  to  take  the 
overstatement  of  that  and  the  understatement  of  the 
expense.  There  is  no  pattern  followed  in  this  and 
that  is  what  I  want  to  bring  out  in  the  statement. 

The  Court :  You  had  better  get  it  straight  there. 
You  have  wandered  around  considerably. 

Q.  (By  Mr.  Crittenden)  :  Where  she  overstated 
income?  One  of  the  years  was  '44. 

A.  That  is  a  good  example  of  the  question  I  had 
in  mind  when  I  said  she  overstated.  In  the  year  '44, 
the  taxpayer's  return  reports  $2400.00  and  I  ex- 
plained this  morning  the  $1205.00  of  that  rent  was 
applicable  to  the  Baker  Street  [268]  property 
w^hereas  she  reported  it  all  as  Baker  Street  prop- 
erty. On  the  other  hand,  in  the  same  year  she  failed 
to  report  any  income,  rental  income  from  the  Va- 
lencia Street  property,  so  that  the  effect  in  that 
year,  take  $519.00  overstatement  of  income  rather 
than  the  amount  that  would  have  been  overstated 
if  you  just  deal  with  the  Baker  Street  property. 

Q.     Now,  as  to  deductions? 

A.  I  haven't  answered  your  question  about  these 
items.  Do  you  want  to  forget  that? 

Mr.  Marcussen:  Finish  your  answer,  please,  Mr. 
Tormey,  if  you  have  anything  further  to  say. 
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The  Witness:  I  thought  I  was  to  find  out 
wherein  are  items  of  overstatement  of  income. 

Mr.  Crittenden:    Yes. 

The  Court:    Go  ahead. 

Mr.  Mareussen:  Are  you  inquiring  as  to  all 
years  ? 

Mr.  Crittenden:    Yes,  all  years. 

The  Witness:  Well,  I  believe  that  is  the  only 
one.  There  are  some  details  within  smaller  segre- 
gations that  would  have  that  effect. 

The  Court:  Effect?  In  other  words,  that  would 
be  the  net  effect  of  some  of  the  other  adjustments? 

The  Witness:    That  is  right. 

Mr.  Mareussen:  And  your  testimony  was  with 
respect  to  rents  received  in  1944?  [269] 

The  Witness:    That  is  right. 

Q.  (By  Mr.  Crittenden)  :  Now,  there  was  at 
tlie  time  when  she  stated  her  deductions,  items  of 
deductions  smaller  than  she  was  entitled  to  accord- 
ing to  your  account.  Will  you  give  me  those  items? 

A.  Yes,  there  were  a  few  of  those.  There  again 
it  vv^ould  be  a  pretty  long  detailed  process  to  give 
you  all  the  details.  I  can  give  you  the  total  w^herein 
that  happened,  like  items  of  cost  of  goods  sold,  we 
will  say,  if  that  applied.  For  example,  in  1942  the 
net  cost  of  goods  sold  by  the  taxpayer's  return  was 
$9,026.89.  The  corrected  cost  of  goods  sold  was 
$7,518.78,  so  that  there  is  an  apparent  overstate- 
ment, I  mean  an  understatement  of  deduction  by 
the  taxpayer.  That  would  be  an  overstatement  of 
deduction  by  the  taxpayer  of  $1508.11,   but  it  is 
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brought  about  by  the  fact  that  we  considered  the 
inventory  figure  reduced  her  cost  of  goods  sold  by 
applying  the  ending  inventory  and  her  return 
doesn't  take  the  inventory  into  account.  Is  that  the 
type  of  answer  you  want"? 

Q.     Yes,  that  is  the  kind  I  want. 

A.  All  right.  In  1943  the  net  cost  of  goods  sold 
was  increased  by  our  audit  $3,042.66,  so  that  could 
be  considered  the  taxpayer  didn't  take  advantage 
of  deductions.  However,  it  is  entirely  explained  by 
the  absence  of  inventories  again.  I  might  say  that 
the  total  for  the  two  and  a  half  [270]  year  period 
as  respects  that  net  cost  of  goods  sold  is  that  the 
audit  with  the  inclusion  of  inventories  reveals  addi- 
tional income  by  reason  of  disallowance  of  deduc- 
tions in  the  amount  of  $1,984.79. 

Q.     That  is  by  reason  of  increased  inventory? 

A.  Yes.  She  had  no  inventory  at  the  beginning, 
according  to  her,  and  ended  up  with  an  inventory  of 
$5,808.04. 

The  Court:    $5,808.00?  j 

The  Witness:    And  4c,  yes,  sir. 

Mr.  Marcussen:  That  figure,  then,  if  I  may  in- 
terject here,  Mr.  Tormey — may  I,  at  this  moment? 

Mr.  Crittenden:    You  may  if  you  wish. 

Mr.  Marcussen:  That  represents  the  overstate- 
ment of  cost  of  goods  sold  during  the  two  and  a 
half  year  period,  does  it  not? 

The  Court:  Reflected  by  closing  inventory  at  the 
end  of  that  period,  as  I  understood  it. 

The  Witness :    No,  Mr.  Marcussen.  Our  audit  has 
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reduced  the  total  cost  of  goods  sold  by  $1,984.79  by 
virtue  of  the  fact  that  we  have  set  up  the  inven- 
tory. 

Mr.  Marcussen:  Very  well.  I  think  that  is  cor- 
rect. 

The  Court:  And  that  amount  was  the  inventory 
at  the  end  of  the  two  and  a  half  years? 

The  Witness:  That  is  right.  Now,  you  wish  me 
to  continue?  [271] 

Mr.  Crittenden:     Yes. 

The  Witness:  For  the  year  1944,  we  allowed 
additional  salaries  and  wages  in  the  amount  of 
$1,771.90  about  which  I  testified  this  morning.  The 
details  came  principally  from  the  Matticks  and 
wages  paid  them  and  looking  down  the  total  col- 
umn here  and  to  avoid  repetitions  here,  the  in- 
creased allowances  for  taxes  on  business  were 
$763.69  for  the  whole  period.  $100.00  on  losses, 
$56.00  on  bad  debts,  $39.00  on  depreciation  offset  by 
a  reduction  of  rent,  repairs  and  other  expenses  of 
$436.17. 

The  Court:    $436.17? 

The  Witness:  Yes,  sir.  That  is  about  all  the  de- 
tail I  have,  Mr.  Crittenden. 

Q.  (By  Mr.  Crittenden)  :  ISTow,  I  take  it  from 
those  sheets  of  J,  K  and  L,  that  the  income  you 
arrive  at  by  increase  of  net  worth  and  by  the  ac- 
counting method  of  receipts  and  disbursements  are 
almost   identical,   aren't  they? 

A.  I  have  reconciled  them  to  be  actually  iden- 
tical. The  Application  of  Funds  method  reveals  cer- 
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tain  nncoimted  cash  and  the  net  worth  assets  which 
increased  by  these  expenditures  which  were  agreed 
to   by  the  taxpayer   exactly   reconcile. 

Q.  Isn't  that  unusual  to  have  them  come  that 
close  ? 

A.  Well,  you  may  be  thinking — ^well,  I  won't 
tell  you.  [272] 

Mr.  Marcussen:  Just  answer  the  question,  Mr. 
Tormey. 

Q.  (By  Mr.  Marcussen)  :  You  don't  consider 
that  unusual  at  alH 

A.  If  a  Application  of  Funds  statement,  Mr. 
Crittenden,  is  made  correctly,  it  would  have  to  rec- 
oncile with  the  net  statement  or  it  is  not  a  very 
good  accounting.  If  the  information  is  made  avail- 
able to  you,  it's  just  like  a  profit  and  loss  state- 
ment connected  with  the  firm  that  keeps  double 
entry  books  or  the  surplus,  as  in  the  corporation. 
They  have  to  tie  in  some  place  with  the  change  of 
assets.  Otherwise,  it  wouldn't  be  a  true  statement. 

Q.  You  had  an  opportunity  to  make  investiga- 
tion in  your  audit? 

The  Court:    What  do  you  mean  by  that? 

Q.  (By  Mr.  Crittenden)  :  Did  you  go  out  and 
inquire  of  various  people  what  financial  transac- 
tions they  had? 

A.  Oh,  of  course,  I  investigated  the  taxpayer  at 
the  time  of  one  of  our  statement.  It  took  place  on 
the  Exhibit  here. 

Q.  Those  are  the  only  ones  appearing  in  that 
Exhibit? 
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Mr.  Marcussen:  Which  one?  May  I  have  it 
identified  ? 

Mr.  Crittenden:  I  don^t  know.  He  has  men- 
tioned one.  Which  Exhibit  is  that? 

The  Witness:  Statement  of  February  8,  1946, 
I  know  [273]  refers  to  the  fact  in  connection  with 
the  inventories,  I  told  the  taxpayer  we  had  con- 
firmed her  purchases  with  these  different  suppliers 
so  she  could  rely  on  the  prices. 

Q.  (By  Mr.  Crittenden)  :  Other  than  the  evi- 
dence we  have  here  that  are  the  basic  data  of 
books,  records,  checks,  statements  of  the  discrep- 
ancies, that  includes  all  of  the  matter  that  you 
have  used  in  setting  up  this  account,  is  that  right? 

A.  So  far  as  I  can  recall.  I  wouldn't  like  to 
limit  myself  by  such  a  statement.  I  remember 
checking  with  Lachman's.  I  remember  checking 
with  several  of  the  Diamond  people.  I  remember 
checking  the  County  records  and  the  escrow  agree- 
ments on  the  changes  of  property.  I  might  overlook 
some  item  that  you  have  in  mind.  I  made  the  usual 
checks  on  items. 

Q.  We  have  all  the  basic  data  used  in  all  of  your 
computations  used  in  the  evidence  here? 

A.  So  far  as  I  know  you  have.  That  was  our  in- 
tention to  put  it  in. 

Q.  And  that  includes  not  the  final  computations, 
T  mean  the  basic  data  and  by  that  I  mean  the 
books,  records,  the  vouchers,  checks  or  the  })ank 
statements  or  such  matters? 

A.    That  is  correct. 
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Q.  Now,  Mr.  Tormey,  you  used  the  Application 
of  Funds  method  in  your  accounting  here?  [274] 

A.  For  the  purpose  of  the  civil  liability  that  was 
always  used.  They  haven't  been  changed.  These 
schedules  were  dated  the  original  date  and  haven't 
been  changed  a  bit  since. 

Q.  And  your  schedules  were  made  on  the  base 
that  so  much  money  went  through  my  client's 
hands  in  the  certain  accounting? 

A.    You  can  put  it  on  that  basis. 

Q.  I  am  trying  to  find  out  the  method  of  ac- 
counting you  used  here  so  I  can  go  ahead  and  ask 
some  more  questions.  You  used  the  Application  of 
Funds  method  and  the  Source  of  Fimds  method  in 
your  accounting  here? 

A.  I  used  the  Application  of  Funds  method  and 
the  Source  of  Funds  method,  yes. 

Q.     And  that  was  the  one  used  exclusively? 

A.  Our  audit  wasn't  restricted  to  any  exclusive 
method.  We  did  this  to  determine  the  unreported 
business  receipts;  that  was  exclusively  used  for 
that  purpose,  I  will  answer  it  that  way. 

Q.     Based  on  the  fact 

A.  It  was  not  used  for  the  purpose  of  the  in- 
come deficiency  system  alleged  in  the  criminal 
trials,  if  that  is  what  you  are  aiming  at. 

Q.  Do  I  imderstand  that  the  way  you  set  this 
up  was  a  method  of  determining  all  the  receipts 
and  expenditures  and  that  if  she  spent  so  much 
money,  she  must  have  received  that  much  to  have 
spent  it?  [275] 
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A.  No.  I  proceeded  to  find  out  what  the  unre- 
ported income  was  by  analyzing  the  known  receipts 
and  the  known  disbursements  and  the  discrepan- 
cies between  the  two  had  to  be  income. 

Q.     Had  to  be  from  some  source? 

A.     Well,   she 


Q.  Now,  you  made  up  a  statement  then  of  all 
the  moneys  that  went  through  her  hands? 

A.     They  are  in  evidence,  yes,  sir. 

Q.  Now,  you  made  up  a  statement,  we  will  say, 
of  the  expenses  that  went  through  her  hands  in 
February  of  1943.  Would  you  bring  out  your  work 
sheets  and  show  what  is  that? 

Mr.  Marcussen:  You  are  referring  to  an  Ex- 
hibit? 

Mr.  Crittenden:  I  must  have  the  data  to  arrive 
at  the  figuring  during  a  certain  accounting  period. 
Did  you  set  up  work  sheets  on  those? 

The  Witness:    Why  of  course. 

Q.  (By  Mr.  Crittenden)  :  Will  you  show  me 
how  you  did  it? 

A.  It's  pretty  voluminous,  involves  bank  state- 
ments, Hyman's  statements,  everything. 

Q.  By  the  way,  this  was  your  first  case  you 
worked  on  with  the  Department,  wasn't  it? 

A.  It  happens  to  be  not  "by  the  way";  however, 
it  was. 

Q.  And  the  first  spread  was  made  by  Mr. 
Krause,  the  [276]  spread  of  checks? 

A.  Mr.  Crittenden,  I  don't  know  whether  I  am 
required  to  answer  this.  I  think  Mr.  Krause  will 
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back  me  up  on  it  that  the  original  and  the  only 
spreads  made  in  this  case  are  right  here  and  he 
or  I  can  identify  who  made  them  and  they  have 
not  been  changed  or  even  taken  out  of  this  folder 
since  they  were  put  there.  What  is  your  question 
now,  please? 

The  Court:    He  wants  February  1943. 

Q.    (By  Mr.  Crittenden)  :    February,  1943  ? 

A.  Just  what  do  you  want  in  February?  Do  you 
Avant  checks  or  cash  disbursed? 

Q.  Now,  let's  start  on  disbursements  entered  in 
the  book  here  as  cash? 

A.    Are  you  going  to  take  detailed  items? 

Q.    We  will  take  detailed  items? 

A.  I  want  to  explain  that  they  are  original 
spreads  of  checks  and  cash  disbursements.  Then 
there  is  a  recapitulation  of  those  cash  disburse- 
ments for  the  same  months  and  then  there  is  a 
summary  of  redistribution,  giving  effect  to  the  tax- 
payer's reallocation  of  these  things;  so,  we  may 
have  to  hunt  through  three  sets  of  folders  to  get  the 
details. 

The  Court:  He  may  have  to  ask  you  specific 
questions  and  then  you  see  what  you  can  do  with 
them.   [277] 

Q.  (By  Mr.  Crittenden):  Now,  there  is  $3.00 
for  Dr.  Schottke.  I  -want  to  find  out  how  you 
handled  that?  We  are  going  to  get  all  the  items  that 
appear  in  this  book. 

Mr.  Marcussen:  Now,  may  I  inquire  of  Counsel 
whether  you  propose  to  take   every  item   entered 
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in   that   black   book    and    interrogate    the    witness 

about  it? 

Mr.  Crittenden:  No,  I  am  going  to  show  that 
the  totals  he  carries  across  do  not  bear  a  relation-^ 
ship  to  these  items. 

Mr.  Marcussen:  Now,  if  your  Honor  please,  it 
has  been  established  that  this  is  about  the  most  in- 
complete record  that  anyone  could  possibly  keep. 
It  was  necessary  and  I  think  the  evidence  will  show 
that  it  was  necessary  for  this  witness  and  other 
members  of  the  Intelligence  Unit  of  the  Bureau  of 
Internal  Revenue  to  spend  approximately  from 
three  to  six  months  to  conduct  an  audit  of  the  tax- 
payer's books  and  returns,  and  Counsel  is  now 
proposing  to  go  through  every  detailed  item  in  the 
book  to  ascertain  how  it  is  handled  there.  Now, 
that  might  be  competent  cross  examination,  but  he 
states  his  purpose  is  to  show  that  the  audit  papers 
will  not  total  the  totals  in  the  book  and  I  will  stip- 
ulate, your  Honor,  they  will  not  so  show.  The  books 
are  completely  inadequate  and  the  evidence  here  is 
to  the  effect  that  this  audit  is  based  upon  those 
l)ooks,  upon  independent  investigation  made  on  the 
outside  to  corroborate  the  deductions  that  she  [278] 
claimed  and  also  to  corroborate  income  for  the  pur- 
pose of  using  it  to  interrogate  her  about  her  income 
and  then  based  upon  the  statements  that  she  made, 
which  are  in  evidence  in  this  case.  He  has  com- 
pleted that  audit.  Now,  if  Counsel  proposes  to 
pursue  this  line  of  questioning  for  the  sake  of  show- 
ing a  discrepancy  between   those   books   and   this 
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audit,  it  proves  nothing  in  this  case  and  I  will  sub- 
mit we  will  be  here  two  months  doing  it. 

Mr.  Crittenden:    I  just  hit  a  tender  spot. 

The  Court:  Now,  just  a  minute.  Let's  get  along 
in  this  case.  Ask  your  questions  and  he  will  answer 
where  he  can  and  I  will  decide  these  points  that 
you  are  concerned  about.  I  have  the  record  here  and 
I  have  listened  to  how  this  is  made  up  and  further- 
more I  have  had  some  experience  with  this  sort  of 
a  case  and  this  sort  of  a  trial  and  I  will  do  my  own 
judging.  All  right,  now,  get  down  to  the  specific 
questions  and  we  will  get  them  in  the  record  and  if 
they  amount  to  anything,  why,  we  will  determine 
then  about  how  far  we  will  go  in  that  sort  of  stuff. 
If  they  do  not,  then  we  will  leave  it  to  argument  on 
your  briefs. 

Q.  (By  Mr.  Crittenden)  :  Now,  cleaning  rug, 
$4.55? 

A.  I  want  the  record  to  show  that  Mr.  Critten- 
den, after  tell  me  to  look  for  an  item  in  February 
1943,  was  pointing  to  an  item  in  February,  1944, 
and  I  couldn't  see  it  and  I  [279]  think  you  did  it 
on  purpose. 

The  Court:  Now,  just  keep  your  peace  and  let's 
go  ahead  with  these  questions  and  I  don't  want 
any  bickering  here. 

Q.  (By  Mr.  Crittenden) :  I  am  pointing  to 
cleaning  rugs  $4.55? 

Mr.  Marcussen:  Let  the  record  show  that  Coun- 
sel is  pointing  to  the  entry  in  the  second  column 
on  the  right  hand  page  entitled  February  1943. 
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A.  You  will  note,  Mr.  Crittenden,  that  if  you 
total  column  10,  it  will  come  to  $13.98. 

The  Court:  You  will  have  to  speak  up.  Every- 
body around  here  has  to  hear. 

Mr.  Marcussen:  Just  a  moment.  ^Hiat  is  col- 
umn 10? 

The  Witness:  That  is  the  column  in  which  that 
figure  appears. 

Mr.  Marcussen:  Just  explain  what  column  10  is 
in  relation  to  the  physical  condition  of  that  book? 
Where  is  column  10  in  that  book? 

The  Witness:  It's  the  10th  column  over  from 
the  extreme  right-hand  side. 

Mr.  Marcussen:    For  February  1943? 

The  Witness:    Yes. 

Q.  (By  Mr.  Crittenden:  The  total  is  $13.98. 
May  I  read  into  the  record  what  is  in  it?  [280] 

The  Court:  Let  Mr.  Crittenden  finish  what  he 
is  going  to  do  now. 

Mr.  Marcussen:  If  your  Honor  please,  he  has 
asked  me  to  check  it  with  him.  I  would  like  to  have 
him  check  it  with  the  witness. 

Mr.  Crittenden:  I  am  going  to  read  the  column 
into  the  record. 

The  Court:  You  go  ahead  and  do  the  reading 
and  I  will  have  the  book  and  I  will  do  the  checking. 
Do  your  own  reading  and  if  you  read  wrong,  that 
is  your  business. 

Mr.  Crittenden:  Miscel.,  starts  out  with  "music, 
.15;  cleaning  rug,  4.55;  medicine  and  hair-do,  5.85; 
Dr.  Spankey  for  bill,  6.00;  phone  and  telephone  to 
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May,  1.80;  money  order,  Mom,  2.00;  flowers  Opal 
birthday,  3.00;  flowers  music,  .55;  flowers  music, 
.55;  policeman,  1.00;  hair  washed,  set,  2.00;  Dad's 
birthday,  5.00;  gasoline,  drugs,  10.00;  salt-pepper 
shakers,  .50;  poppy  card,  .50;  rug,  5.00;  music,  .60; 
Stell  and  hats  for  party,  1.85 ;  drinks  at  Cozy's  for 
anniversary,  7.50 ;  music,  .60 ;  and  the  column  Coun- 
sel says  adds  up  to  $13.98. 

The  Witness:  You  didn't  allow  me  to  finish  my 
answer.  Do  you  wish  to  hear  it? 

Q.     (By  Mr.  Crittenden) :     You  may  finish  it. 

A.  Will  you  look  at  the  work  papers  you  were 
so  anxious  [281]  to  see. 

The  Court:  Now,  dispense  with  any  of  this  side 
comment  and  get  down  to  the  substance. 

Mr.  Marcussen:  Now,  he  has  called  to  your  at- 
tention this  $13.98.  Do  you  have  any  answer  to  that? 

The  Court:  He  will  make  it.  You  don't  help 
things  along  by  that. 

Mr.  Marcussen:     I  will  withdraw  that. 

The  Court:  You  will  have  your  chance  to  ask 
questions.  Let  this  examination  go  on. 

The  Witness:  I  say  the  column  was  totaled  at 
$13.98  and  that  figure  appears  in  the  taxpayer's 
books.  I  repeat  this  is  in  this  schedule.  Come  here. 
^^As  spread  in  the  book." 

The  Court:     That  is  in  his  work-sheet? 

The  Witness:  "As  spread  in  the  book,"  column 
10,  a  photostat.  Actually,  it  is  $58.95  plus  the  $6.50 
garbage  and  those  correct  totals  are  accounted  for 
on  the  righthand  side  of  my  sheet,  including  the 
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$13.98,  which  is  all  charged  to  ^'general  expense." 
$40.00  was  charged  to  Mrs.   O'Connor  personally 
which  the  nature  of  the  items  just  read  will  cer- 
tainly support. 

Mr.  Crittenden:  Will  you  stipulate,  Counsel,  that 
he  searched  that  and  there  is  nothing  for  $6.30  for 
garbage  ^ 

Mr.  Marcussen:  I  followed  you.  Now,  what  do 
you  ask  me  to  do?  [282] 

Mr.  Crittenden:  Go  dowai  the  column  and  see  if 
there  is  an  item  for  $6.30  or  items  for  garbage. 

Mr.  Marcussen :  There  is  an  item  of  $6.50,  at  the 
bottom  $13.98.  There  is  a  pencil  notation  in  the 
column. 

Mr.  Crittenden:  I  am  talking  about  the  books 
themselves. 

The  Court:  Well,  I  suppose  that  is  on  the  book? 

The  Witness :  It  shows  in  my  photostat,  garbage, 
$6.50.  It  wasn't  in  any  column. 

Mr.  Marcussen:   Where  are  you? 

The  Witness :  Right  down  there.  I  included  it  in 
here. 

Mr.  Marcussen:    Where  is  garbage? 

The  Witness:     Right  here. 

Mr.  Marcussen:  That  is  the  $6.50  I  am  talking 
about  and  extended  over  in  the  third  cohmm  is  gar- 
bage with  no  other  amount  in  the  cohmm. 

Mr.  Crittenden:    Now,  let's  take  March. 

Mr.  Marcussen:    1943,  I  take  it? 

Mr.  Crittenden:  That  is  right.  Where  it  starts: 
"Bossemian  for  filing  income  tax  papers,  $45.00"? 
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The  Witness:  I  have  allowed  it  as  $45.00  ac- 
counting service. 

Q.  (By  Mr.  Crittenden) :  That  is  shown  on 
which  page?  [283] 

A.  I  don't  have  these  pages  numbered.  These 
are  my  personal  working  sheets. 

Q.  It  is  dated  at  the  top  of  it  ^^  January,  Feb- 
ruary, and  March  of  '42  ? 

A.     '43. 

Q.  '43,  excuse  me.  Now,  the  next  one  is  "paper 
for  door,  $1.36?  A.     For  who? 

Q.     "  Paper  for  door,  $1.36"  ? 

A.  It's  probably  one  of  those  bunches  of  cash 
items  again.  This  is  March  now. 

The  Court:     March,  1943? 

Mr.  Crittenden:     Yes. 

The  Witness:  Well,  it  is  very  evidently  in  the 
total  of  some  of  these  cash  disbursements  that  are 
grouped  one  entry  in  here,  probably  as  miscellan- 
eous expense.  I  do  not  see  the  $1.36  as  a  separate 
item. 

The  Court:  You  don't  have  the  segregation  on 
your  work  sheet? 

The  Witness:  That  is  right.  For  that  particular 
month,  there  is  a  grouping  for  a  lot  of  stockings. 

Q.  (By  Mr.  Crittenden)  :  Now,  there  is  "Brooks, 
stockings,  $13.85"? 

A.  I  can  answer  that  without  looking.  It  would 
be  charged  to  the  taxpayer's  personal  expense.  [284] 

Q.    Let's  see  it? 

A.     We  have  a  total  for  the  month  of  $331.76, 
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cash   disbursements.   It's   undoubtedly   included   in 

that.  I  do  not  see  it. 

Q.     Will  you  tell  me  what  items  go  into  $331.76  ? 

A.  I  think  I  can  by  taking  up  the  clear  spread 
of  that  page  and  adding  up  the  items  that  were 
personal.  It  could  be  proved  out  to  be  that. 

Q.  Will  you  show  one  how  you  got  $331.76? 
You  start  the  column  with  a  number  of  $331.76.  I 
want  to  know  how  you  picked  that  particular  fig- 
ure out  of  the  air? 

The  Court:  I  think  we  will  dispense  with  the 
adjectives  there.  Now,  you  ask  him  his  question. 

Q.  (By  Mr.  Crittenden)  :  Will  you  give  me  the 
amount  of  the  $331.76,  what  items  went  into  it? 

A.  Well,  if  somebody  wants  to  add  them  up  as 
I  list  them  down  here,  we  undoubtedly  can  do  it. 

Mr.  Marcussen :  Just  a  moment.  How  long  would 
it  take  you  to  do  this,  Mr.  Tormey? 

The  Witness :  Well,  there  are  about  80  items  that 
are  probably  personal  items,  maybe  not  all  of  them. 
Let's  see  if  we  can  get  a  few  big  ones;  that  will 
help.  Groceries,  $5.68.  [285] 

Q.     (By  Mr.  Crittenden)  :    Repeat  that  amount? 

A.    Pardon  ? 

Q.    How  much  was  that? 

A.  $5.68.  Let's  not  put  groceries  in  for  a  minute. 
They  may  have  been  allowed  as  business  expense. 
Kay's  insurance,  $8.00"  would  be  one  item.  "Bill, 
$5.00.  Bill,  $5.00.  Bill,  $10.00." 

Mr.  Marcnssen :    B-i-l-l  ? 

The  Witness:    Yes,  that  is  her  husband.  ^^Music, 
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25c;  Bud,  etc.,  $15.00;  Bill,  $5.00;  Bill,  $5.00;  Bill, 
$5.00;  Bill,  $10.00;  Bill,  $5.00;  telegram  to  Mam, 
85c;  bridge  fare,  $1.00;  Bill,  $8.00;  Bill,  $5.00; 
flowers,  and  eats,  $1.50 ;  Bill,  $10.00".  I  am  going  to 
add  that  ^^paper  for  door."  I  think  that  is  in  her 
personal  column,  too,  why  I  couldn't  find  it.  ^^$1.36; 
books  and  stockings,  $13.85 ;  music  .60."  Strike  those 
music  items  out.  I  think  we  allowed  her  music  and 
flowers  as  part  of  the  entertainment  expense  of  the 
thing.  But,  we  will  go  on.  "Gasoline,  $1.64;  Marie's 
baby,  $5.00;  Mam's  suit,  $29.95;  Painting  apartment 
— put  a  question  mark  after  this  one — $37.00.  Otto's 
birthday,  $2.00;  hairdo,  $2.00;  balance  for  painting 
— with  a  question  mark — $8.99 ;  some  sort  of  drugs, 
$11.55;  and  Bill's  suit,  $150.00.  I  think  we  are 
pretty  close  to  it  right  now. 

Mr.  Marcvissen:   What  was  the  last  item,  please? 

The  Witness:  Bill's  suit.  Add  those  up  and  see 
[286]  what  we  get. 

Mr.  Marcussen :  That  is  approximately  $200  some 
odd  dollars,  $210,  somewhere  around  that  figure. 

Mr.  Krause :  According  to  my  hurried  computa- 
tion, $361.95. 

Mr.  Marcussen:     $361.95? 

Mr.  Krause:  Not  adding  the  personal  column, 
it's  $361.95. 

Mr.  Marcussen:  May  I  inquire  what  is  the  total 
items  we  are  attempting  to  establish  here  again 
from  your  w^ork  papers,  Mr.  Tormey? 

The  Witness:    $331.76. 

Mr.  Crittenden:    I  get  $360.95.  That  is  excluding 
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the  groceries  at  $5.68  and  excluding  that  item  he 
asked  us  to  exclude  and  it's  including  the  ones  with 
question  marks  of  $37.00  and  $8.00. 

The  Court :    All  right,  let's  get  along. 

Q.  (By  Mr.  Crittenden) :  All  right,  let's  take  the 
next  one.  Let's  take,  for  instance,  the  items  under 
the  coliunn  here,  like  ^^flowers  to  ladies,  $2.51."  I 
am  going  on  to  April,  1943. 

Mr.  Marcussen:  Second  column  in  the  righthand 
page. 

A.  I  will  qualify  my  answer  to  this  extent,  that 
the  column  that  you  pointed  to  is  coliman  11,  or 
cohmm  10,  rather,  and  both  column  10  and  column 
9  are  added  personal  cohmms  [287]  and  there  ap- 
pears at  the  bottom  of  the  column  in  a  group  total 
$1191.31  that  somebody  may  have  to  total.  E\ddently 
extending  over  to  items  in  column  9  also.  Now,  I 
point  to  my  work  sheet  that  the  total  personal 
charges  given  to  Mrs.  O'Connor  during  the  month 
of  April  were  $1,096.73,  which  is  also  the  indicated 
total  of  those  three  columns  and  I,  therefore,  state 
that  the  items  of  the  ^^  flowers  for  ladies"  up  there 
was  very  probably  allowed  as  business  deduction. 

The  Court:  In  other  words,  that  would  reduce 
the  amount  that  you  added  the  income  as  having 
been  personal  expenses? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Crittenden) :  Now,  let's  take  the 
next  page  of  May?  Suppose  we  take  the  first  items 
up  here  something  about  flowers,  $2.06? 

The  Court:    Where  is  that  in  the  book? 
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Mr.  Crittenden:  On  May  1943,  the  very  top  of 
column  No.  10 "? 

The  Witness :  The  same  situation  applies  exactly 
to  that  as  to  my  last  answer. 

Q.  (By  Mr.  Crittenden)  :  You  show  me  what 
your  entry  for  that  is? 

A.  Yes,  sir.  We  have  personal  columns  totaled 
at  $262.37  and  in  the  book  they  appear  as  $334.43. 
We  can  go  and  add  each  item,  but  it  is  substan- 
tially less.  [288] 

Q.  Do  you  know  which  ones  have  been  taken 
out  of  here? 

A.  T  can't  at  this  date  screen  them  to  make  a 
statement. 

Mr.  Marcussen:  Is  this  pencil  total  that  you 
refer  to  shown  in  the  amount  of  $334.00  in  your 
hand  writing? 

The  Witness:     No. 

Q.     (By  Mr.  Crittenden)  :    Is  that  Bosserman's? 

A.     No.  I  don't  know. 

Q.  You  will  see  the  evidence  in  the  record  that 
that  is  Bosserman's.  Now,  let's  take  another  item 
here.  Under  column  here,  towels  and  napkins,  being 
column  1,  2,  3,  (counting  column  8  on  June,  1943, 
will  you  give  me  where  that  towels  and  napkins  of 
$3.50  is? 

A.  The  date  is  what?  Here  we  are.  I  have  men- 
tioned in  two  personal  columns  as  spread  on  the 
books  as  $351.96.  Now,  we  can  total  these  three 
columns  and  see  if  they 

Q.     Bosserman  puts  $776.28.    ' 
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The  Court:  Now,  don't  say  ^^Bosserman"  unless 
you  know.  Are  you  referring  to  those  pencil  figures  ? 

Mr.  Crittenden:  Pencil  figures  of  the  7  some- 
thing. 

The  Witness :  I  have  spread  $333.00  of  that  ex- 
pense to  Mrs.  O'Connor  as  personal  drawings  items 
and  $18.25  being  an  error  in  the  book  deducted  from 
this  column.  Let's  see  what  we  find,  if  you  want  to 
know  about  that? 

Mr.  Marcussen:  Don't  volunteer  any  statements. 
If  [289]  Counsel  is  interested,  answer  the  question, 
please. 

Q.  (By  Mr.  Crittenden) :  Yes.  So  that  your 
Honor  will  see  what  we  are  doing 

The  Court:    I  know  what  you  are  doing. 

A.  Well,  I  haven't  any  other  information  on 
it.  I  was  reading  that  explanation  to  you  so  that 
we  deducted  it  from  the  personal  allowance  for 
business  expense  somewhere  under  here.  It  may  be 
a  mislabeling  of  the  items. 

Q.  (By  Mr.  Crittenden) :  Could  you  tell  me 
what  makes  up  this  item  $333.71  ? 

A.  Yes.  That  is  the  correct  totaling  of  these 
three  columns  and  I  think  we  can  establish  that 
without — beyond  peradventure  of  a  doubt,  if  you 
just  add  them  up,  because  that  appears  in  my  cor- 
rected audited  column  in  the  personal. 

Q.  I  don't  want  to  take  the  Court's  time,  but  I 
will  go  on  to  the  next  item  here.  Let's  take  another 
one  in  here.  Now,  on  July  of  1943 — I  am  pointing 
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to  an  item  "flowers  for  party,  $7.69."  I  want  you  to 

find  that  one  too. 

A.  I  can  probably  go  through  the  same  proced- 
ure and  find  it. 

The  Court:  All  right,  let's  go  through  the  same 
procedure. 

The  Witness:    Yes,  sir. 

The  Court :    That  is  for  what  date  ? 

Mr.  Crittenden:  Column  10  on  July  of  1943,  the 
[290]  item  of  $7.69? 

The  Witness:  We  have  personal  columns  totaled 
for  $351.96  and  there  is  no  cross  reference  to  the 
personal  column  being  corrected  in  that  month  of 
$351.96.  Oh,  yes,  here  it  is,  the  same  error.  I  was 
talking  to  you  about  July. 

Q.     (By  Mr.  Crittenden)  :    This  is  July? 

A.    Yes.  $351.00,  it's  the  same  answer  I  gave  you. 

Mr.  Marcussen:  What  do  you  mean  by  "same 
error  ?" 

The  Witness:  Well,  the  total  per  book,  $351.96, 
as  per  book,  and  it  was  $333.71  per  my  audit.  We 
allowed  the  $16.25  as  an  error.  It  says  ^  ^deducted 
from  personal." 

The  Court :  In  other  words,  that  is  carrying  that 
much  less  into  her  income? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Crittenden)  :  Now,  I  notice  writ- 
ten there  $464.25  in  personal.  Where  does  that  ap- 
pear in  the  lefthand  colimm  over  here? 

A.     We  have  nothing  to  do  with  those  totals.  Ap- 
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parently  put  in  by  Mr.  Bosserman.  I  think  he  told 

me  personally  he  did  put  them  in. 

Q.  What  are  the  other  items  that  make  this 
$351.96? 

Mr.  Marcussen:  Will  you  identify  that  figure, 
please  ? 

Mr.  Crittenden:  I  am  pointing  here  to  the 
sheet 

The  Court:    That  is  the  worksheet  of  which 

Mr.  Crittenden:  The  work  sheet  he  has  in  front 
of  me,  that  is  in  front  of  him,  July,  and  it's  down 
opposite,  next  to  the  bottom  items  before  the  total 
column  or  the  total  line  and  it's  the  lef  thand  column. 

The  Court :  Well,  that  is  unnecessary  because  that 
is  not  in  evidence. 

Mr.  Crittenden:  I  will  put  it  in  evidence  so  we 
can  work  through  our  briefs  and  point  out  to  your 
Honor  the  errors  that  appear  in  here. 

The  Court:     All  right. 

Mr.  Crittenden  :  I  was  trying  to  point  it  out  to 
your  Honor  where  it  appeared. 

Mr.  Marcussen:     Have  you  posed  a  question? 

The  Witness:    He  asked  me  where  I  got  this  total. 

Q.  (By  Mr.  Crittenden) :  Yes,  I  asked  you 
where  you  got  that  total  ? 

A.  The  amount  assigned  by  the  audit  to  the  per- 
sonal columns  as  they  appear  in  the  book. 

Q.     Your  audit? 

A.  No,  the  schedules'  audit.  It  happens  to  be 
Mr.  Krause's  preliminary  work.  It's  Mr.  Krause's 
handwriting.  He  is  right  here. 


278  Catherine  O'Connor  vs. 

(Testimony  of  Paul  W.  Tormey.) 

The  Court:  It  is  that  part  of  the  accountant's 
own  books  that  you  are  carrying  into  personal  ex- 
penses, is  that  it  ?  [292] 

The  Witness :     Yes,  sir. 

Mr.  Crittenden:  There  is  an  item,  "gave  Edna 
for  cleaning,  $5.00"  on  the  same — that  is  No.  11  col- 
umn, is  it,  on  August  '43? 

Mr.  Marcussen:  That  would  be  column  10.  We 
think  we  have  established  there  are  8  columns  to  a 
page  here  it  appears. 

Q.  (By  Mr.  Crittenden):  Column  10.  ^^Gave 
Edna  for  cleaning?" 

A.  It  will  be  the  same  answer,  but  I  will  look 
and  see  if  there  was.  These  personal  columns  in 
which  that  item  appears  were  totaled  for  $272.75 
and  charged  to  the  taxpayer.  Now,  I  will  check  and 
see  if  there  was  any  adjustment  to  that.  That  is  in 
August.  Those  columns  plus  this  and  this  $50.00 
that  he  pointed  out  to  me  as  being  identified  by 
"Red  Cross." 

Q.  Which  is  in  column  1,  2, — 6,  on  February  of 
1943? 

The  Court:     August. 

Mr.  Crittenden;    August,  excuse  me. 

A.  The  total  of  the  personal  columns  recorded 
in  the  books  as  $332.75  of  which  we  spread  $147.75 
to  Mrs.  O'Connor  as  personal  item;  $50.00  was  held 
in  abeyance  pending  the  statement  that  is  the  Red 
Cross  items  which  was  subsequently  disallowed. 
$33.40  was  found  to  cover  a  ring  and  $91.60  is  an 
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error  to  be  deducted  and  I  will  go  to  the  adjust- 
ments. 

The  Court:  What  do  you  mean  by  ^* Adjust- 
ments"? 

The  Witness:  I  will  bring  that  up.  It's  on  an- 
other [293]  work  sheet.  We  had  a  conference  with 
the  taxpayer. 

The  Court:  You  mean  that  is  the  amount  by 
which  you  are  reducing  her  personal  total  there? 

The  Witness :    Yes,  sir. 

Mr.  Marcussen:  When  you  say  ^^error",  are  you 
referring  to  a  mathematical  error? 

The  Witness :  It  may  be  an  error  in  distribution 
per  books  and  that  is  why  I  want  to  check  the 
fisrure. 

The  Court :     All  right. 

The  Witness:  We  have  another  summary.  Did 
you  get  that  1943  statement  from  the  evidence? 

Mr.  Marcussen:  Yes.  Let  the  record  show  that 
the  witness  has  requested  Government's  Exhibit  4, 
which  constitutes  a  part  of  Exhibit  5  in  this  pro- 
ceeding and  also  Respondent's  Exhibit  G. 

The  Witness:  No,  there  is  nothing  on  there  that 
applies  to  the  entries  we  have  imder  discussion.  So, 
I  can  only  assume  that  the  particular  $5.00  that  you 
pointed  out  in  question,  ^\gave  Edna  for  cleaning," 
was  charged  to  the  taxpayer  as  part  of  her  personal 
expense  and  inchided  in  that  charge  which  I  have 
mentioned  of  $147.75  for  the  entire  month. 

Q.     (By  Mr.  Crittenden)  :    You  can't  break  down 
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for  the  month  what  items  you  charged  her  ]3ersonal 

expenses,  can  you? 

A.    Well,  there  is  a  total  in  this  month  of  $328.75. 

Mr.  Marcussen:    On  your  working  papers? 

Q.  (By  Mr.  Crittenden)  :  Or  which  consist  of 
the  following  items:  $22.50,  $102.00,  $35.04 

A.  $2.00,  $5.00— there  is  your  item,  "gave  Edna 
for  cleaning." 

The  Court:     And  that  is  where? 

The  Witness :    In  her  personal  column. 

The  Court:  In  other  words,  that  has  been  in- 
cluded as  addition  to  her  income  as  amounts  ex- 
pended by  her  personally? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Crittenden) :  Then  what  are  these, 
the  one  and  $47.75,  the  amounts  in  your  worksheets  ? 
It  says  ^^ personal  column." 

A.  It's  from  the  assembly  of  these  cash  disburse- 
ments of  the  first  section  of  the  month.  I  will  get  to 
it  here  in  a  minute.  We  had  $272.75  here  and  we 
have  a  "loan  to  Rose."  That  is 

Q.    You  say  you  have  272.75? 

The  Court.  Now,  what  are  those,  dollars?  How  is 
the  reporter  going  to  know  what  you  are  talking 
about? 

Mr.  Crittenden:  $272.75  which  shows  ^^ personal 
column"? 

A.    It's  in  this  personal  column  some  place.  [295] 

Q.  (By  Mr.  Crittenden)  :  They  are  in  the  per- 
sonal column  some  place  ? 
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A.  That  is  right.  I  have  answered  your  specific 
question  as  to  the  $5.00.  Do  you  have  another? 

Q.  The  only  way  I  can  do  is  add  all  these  to- 
gether as  referring  to  August,  1943. 

Mr.  Marcussen:  Now,  let's  see  what  you  are  re- 
ferring to  adding  all  these  together? 

Mr.  Crittenden :  That  will  be  the  columns  marked 
"personal  column"  which  consist  of  four  columns,  is 
that  right? 

The  Witness :  That  is  generally  correct,  but  even 
she  was  inconsistent  in  that.  She  might  have  per- 
sonal items  over  here. 

The  Court:    That  is  in  columns  beyond? 

The  Witness:  Yes,  sir.  If  you  go  through  the 
books,  you  will  find  numerous  examples  of  it. 

The  Court:  I  think  that  was  demonstrated  yes- 
terday in  her  examination. 

Mr.  Crittenden :     Yes,  sir. 

The  Court :  You  can't  necessarily  stand  by  a  par- 
ticular column.  You  have  to  scramble  through  those 
whole  columns.  ***** 

Q.  (By  Mr.  Crittenden) :  Now,  let's  take  an- 
other one,  which  is  March,  1944,  [296]  under  ^^nov- 
elties for  party  of  Kindle  &  Graham."  Is  that  the 
way  you  pronounce  that,  ^^ Kindle  and  Graham," 
on  the  first  column  on  the  righthand  page?  Do  you 
see  what  I  am  pointing  to  here,  this  $20.00  item? 

Mr.  Marcussen:    In  column  10  for  March,  1944? 

A.     May  I  see  the  book  again? 

Q.  (By  Mr.  Crittenden) :  Go  ahead  and  take  the 
book. 
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A.  I  am  going  to  answer  this  with  a  very  slight 
qualification  that  I  believe  it  is  allowed  as  adver- 
tising expense  by  reason  of  the  novelties. 

Q.  Let's  see  where  the  advertising  expense  is 
for  that  month  or  that  accounting  period? 

A.  Now,  I  don't  believe  I  can  answer  you,  Mr. 
Crittenden. 

Q.  May  I  ask  you  this :  Is  there  a  personal  item 
for  that  accounting  period  in  which  that  would  be 
included  ? 

A.  Oh,  yes,  it  could  have  been  and  might  very 
properly  belong  there. 

Q.    Will  you  tell  me  what  that  item  is? 

A.  We  charged  $136.14  for  the  month.  "Items 
of  cash  disbursement",  that  would  be  it. 

The  Court :     That  would  be  in  personal  ? 

The  Witness :     Yes,  sir. 

The  Court:  That  is  the  total  you  have  charged 
as  being  personal?  [297] 

The  Witness:     During  that  month,  yes. 

The  Court:     All  right. 

Q.  (By  Mr.  Crittenden)  :  Could  you  tell  me  what 
other  items  would  be  in  that  personal  items  so  we 
can  see  if  we  have  that  $20.00  in  there? 

A.    We  would  have  to  add  them  up  again. 

Q.    All  for  March? 

A.     That  is  right. 

The  Court :  All  right,  if  we  have  got  to  add  them 
up,  read  them  off  and  let's  add  them. 

Q.     (By  Mr.  Crittenden):     You  read  them  off? 

A.     Now,  tickets  for  something  or  other,  $9.00. 
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More  'tickets,  $13.00;  flowers,  $4.50."  Again  that 
might   have    been    allowed.    *  ^Dinner   at    the    Clift 
House,  Mam  and  Rose,  $9.45."  "Dr.  Spankey ' '— no, 
that  was  paid  by  check.  "Stove  repairs,  $23.87." 

Q.     $23.87,  not  a  $13.00  item,  is  that  right? 

The  Court:     $23.87. 

A.  "Treat  to  Tomales,  $4.00;  cough  medicine, 
$1.18;  those  novelties,  $20.00."  Here  is  an  unidenti- 
fied item  of  $50.00  it  has  no  name  on  it  at  all. 
^^  Piggy  bank,  $1.00."  I  think  that  is  about  it.  There 
are  some  other  items  I  can  give  you,  if  you  are 
short  here.  The  figure  was  $136.14.  That  was  en- 
tered for  those  cash  disbursements.  [298] 

Mr.  Marcussen :  Where,  on  your  working  papers  ? 

The  Witness:  Yes.  How  much  did  those  items 
total? 

Mr.  Crittenden :  $135.00  is  the  sum  I  got.  $135.00 
even. 

The  Witness:  That  is  it,  as  near  as  I  can  come 
to  it. 

Q.  (By  Mr.  Crittenden)  :  That  included  then 
the  novelties  for  the  party? 

A.  Evidently,  they  were,  yes,  sir.  I  might  ex- 
plain— yes,  sir.  I  assume  it  would  be  novelties  for 
party. 

Q.     You  didn't  give  credit  on  entertaining? 

A.  No.  It  appears  in  her  personal  column  in  the 
book  and  novelties  would  be  for  personal  party,  as 
far  as  we  can  tell.  At  least,  that  is  my  best  recollec- 
tion as  to  what  happened. 

Q.     Now,  may  I  have  that  gray  book.  Now,  you 
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handled  these  items  of  expenses  on  the  righthand 

side  in  July  and  August? 

The  Court:     '42? 

Q.  Of  1942  in  the  gray  book.  How  did  you  han- 
dle it? 

A.  It  will  just  be  a  recollection,  if  that  will  do  as 
an  answer. 

Q.     No,  I  want  to  see  your  records? 

A.  We  don't  have  those  in  the  record  because 
all  01  the  entries  subsequent  to  July  15  were  tran- 
scribed supposedly  into  [299]  the  black  book  and 
the  disbursements  were  taken  from  that  book. 

Q.  You  didn't  use  this  gray  book  after  July 
16th  for  any  of  the  purposes  of  this  account  then? 

A.     I  didn't  use  the  gray  book  for  anything. 

Q.  Did  you  check  to  see  how  Mr.  Bosserman  han- 
dled the  accounting  of  the  partnership  in  the  first 
half  of  the  return? 

A.  No.  The  partnership  return  was  not  under  in- 
vestigation. 

Q.  You  certainly  could  make  the  same  mistakes 
in  that  as  he  could  make  in  the  other  accounting? 

Mr.  Marcussen:  I  object  to  that  as  calling  for 
a  conclusion. 

Mr.  Crittenden:  You  assumed  it  was  true  and 
correct  in  your  opinion? 

Mr.  Marcussen:  He  has  testified  there  was  no 
challenge  to  it  as  it  was  set  forth  in  the  partnership 
return,  is  that  correct,  Mr.  Tormey? 

The  Witness:     That  is  right. 

Q.     (By  Mr.  Crittenden):     It  was  not  audited? 
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A.     That  is  correct. 

Q.  How  much  of  that  income  of  the  partnership 
did  you  attribute  as  being  in  physical  assets  of  that 
partnership  ? 

A.  That  is  rather  a  compound  question.  I  know 
what  you  mean  and  I  think  I  can  answer  it.  For  the 
purpose  of  Application  [300]  of  Funds,  Mrs.  O'Con- 
nor w^as  credited  with  the  full  amount  of  that  in- 
come whether  or  not  it  was  actually  used  for  those 
purposes. 

Q.     Then  is  it  not  in  the  net  worth? 

A.     Application  of  Funds  statement,  in  this. 

Q.  You  applied  all  of  that  to  her  income,  as  I 
take  it,  then?  Is  that  what  I  understand  you  to 
raerji  or  do  I  understand  you  applied  this  to  assum- 
ing!: tliat  she  could  have  reinvested  that? 

A.  I  assume  it  was  available  for  reinvestment 
there.  It  appears  $2116.05  on  line  36  of  Exhibit  "J". 

Mr.  Marcussen:  Is  that  all  the  partnership  or 
her  share? 

The  Witness:     Her  share. 

The  Court:  Now,  let  me  get  the  answer.  You 
treated  that  as  money  from  that  source  and  you 
made  no 

The  Witness:  As  respect  to  it,  we  assumed  the 
whole  thing  was  aA^ailable  to  her  for  the  other  items 
known  to  be  acquired,  the  other  expenses  known  ^o 
be  acquired  during  the  entire  year. 

Mr.  Marcussen :  In  other  words,  it  appeal's  as  a 
source  of  money  for  the  purpose  of  that  statement 
of  the  sources  and  application  of  funds? 
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The  Witness:    That  is  right.  That  is  correct. 

Q.  (By  Mr.  Crittenden:  Now,  let's  go  back  to 
November  '42.  I  am  doing  this  at  random  so  as  to 
show  what  we  have  done  and  the  question  is  applic- 
able in  '42.  This  item  here,  "globes,  $1.65."  I  want 
to  see  how  you  handle  it,  in  which  column  you  put 
it,  personal  or  business? 

A.  That  is  November?  It's  in  the  miscellaneous 
column. 

Q.     Under  the  miscellaneous  column? 

A.     There  is  a  total  identified  of  $127.05. 

Q.     That  miscellaneous  column  10  in  this  case? 

A.    Correct. 

The  Court:    You  will  have  to  speak  out. 

Q.  (By  Mr.  Crittenden):  This  is  10?  That  is 
$127.05  written  in  pencil? 

A.  Right,  on  my  work  sheet  I  have  shown  that 
total,  "Miscellaneous,  $127.05,"  a  check  therein  in- 
cluded for  $3.49  for  phone.  That  may  have  come 
from  her  check  stubs. 

Q.  May  I  have  that  item  again,  the  amount, 
$3.00?  A.     And  49c. 

Q.  I  can't  find  an  item  of  $3.49.  Can  you  find  it 
there?  A.    It  may  be  in  the  checks. 

Q.     Oh,  there  is  an  item  for  phone,  $4.50? 

A.  It  may  not  be  even  in  that  book,  but  in  any 
event,  the  balance,  $123.56  has  been  distributed  as 
follows:  Personal  drawings  of  $106.60  and  adver- 
tising and  general  expense  of  $15.30,  so  that  the 
item  marked  "globes  of  $1.65."  [302] 
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Q.  Excuse  me,  globes  of  $1.65  is  divided  which 
way? 

A.  I  can't  recall  whether  it's  in  that  $15.35  or 
in  personal  of  $106.60.  I  wouldn't  have  any  way  of 
knowing. 

Mr.  Marcussen:  What  is  the  $15.00  some  odd  ex- 
pense that  you  refer  to,  what  item  is  that? 

The  Witness:  Advertising  and  general  expense, 
deductible  items  that  we  allow.  The  fact  that  there 
are  that  number  of  deductible  items  out  of  that  one 
little  total  would  lead  me  to  suspect  the  globes  were 
allowed. 

Q.  (By  Mr.  Crittenden)  :  You  would  have  to 
take  the  full  page  analysis? 

A.  No,  sir.  In  this  case  you  would  have  to  take 
that  one  column. 

?.Ir.  Marcussen :  Identify  the  column  for  the  rec- 
ord. 

Mr.  Crittenden:  Column  marked  ^^ missel"  on  the 
right  in  November,  '42,  totaling  in  pencil  under  it 
$127.05  which  appears  to  be  in  the  taxpayer's  hand- 
writing. Now,  I  think  this  examination  has  prolv 
ably  brought  out  as  much  as  if  I  kept  at  it  a  couple 
of  days,  so  I  will  go  ahead  and  pick  up  another 
point. 

The  Court:  I  think  that  would  demonstrate  you 
are  about  half  way  through? 

Q.  (By  Mr.  Crittenden)  :  All  right.  How  much 
do  you  depreciate  the  lease  that  my  client  had  on 
those  premises  on  Valencia  Street  that  [303]  termi- 
nated in  1945? 
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A.  As  respects  the  lease,  we  did  not  depreciate 
at  all.  The  fixtures  and  furniture  were  set  up  a  valu- 
ation of  $780.80  per  the  taxpayer's  1943  return.  We, 
therefore — and  depreciation  was  claimed  on  the  10% 
basis  or  $78.00  for  the  entire  year.  Therefore,  for 
the  six  months  of  1942  on  the  same  basis,  we  al- 
lowed $39.00. 

Q.  You  carried  no  depreciation  on  the  lease  and 
the  only  depreciation  you  carried  is  that  which  is 
shown  on  the  taxpayer's  deed,  is  that  right? 

A.    Yes. 

Q.     Or  is  there  any  other  depreciation? 

A.     Not  as  respects  the  Valencia  Street  property. 

Q.  Now,  how  did  you  carry  the  depreciation  on 
the  furniture? 

A.    I  have  just  explained. 

Q.  That  in  the  bar  that  was  used  by  the  sister 
in  entertainment? 

A.     I  have  no  knowledge  of  such  furniture. 

Q.     You  didn't  carry  any  depreciation  at  all? 

A.  No.  I  know  about  furniture,  depreciation  of 
the  furniture  that  went  upstairs.  It's  not  subject  to 
depreciation. 

Mr.  Marcussen :  Which  apartment  are  you  speak- 
ing about?  [304] 

The  Witness :  Well,  any  of  the  apartments.  That 
Valencia  Street  particularly,  I  think  he  is  talking 
about  '42  and  '43. 

Q.  (By  Mr.  Crittenden)  :  Now,  how  was  the 
husband's  salary  handled  before  the  marriage?  Part 
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of  it  was  not  carried  in  this  account,  but  charged 

in  the  assessment  level,  is  that  right '? 

A.  You  have  mis-stated  the  situation  by  the 
choice  of  words,  but  I  thinly  I  can  answer  it. 

The  Court:     Go  ahead. 

A.  Mr.  Jost  reported  on  the  joint  return  for  the 
year  1942,  $1380.00  as  his  salary,  of  which  we  de- 
termined that  $965.00  was  earned  during  the  period 
of  his  marriage.  The  difference  thereof  would  l^e 
earned  prior  to  his  marriage  and  we  don't  know  how 
he  spent  that  money.  So,  as  far  as  the  Application 
of  Funds  statement,  that  was  made  reflecting  the 
acquisition  of  assets  and  giving  credit  to  Mrs. 
O'Connor  for  the  use  of  any  money  that  we  knew 
about.  We  assumed  that  Mr.  Jost  very  kindly  turned 
over  his  entire  salary  to  her  that  he  could  have 
earned  and  during  that  period  $965.00,  and,  there- 
fore, the  unexplained  credit  that  we  had  to  balance 
the  money,  application  of  funds,  was  less  by  the 
amount  of  $965.00  than  it  would  have  been.  So, 
when  you  use  the  word  "charge",  it's  incorrect.  We 
credited  that  entire  amount  as  available  to  her. 

Q.  Now,  the  husband's  earnings  before  the  sep- 
aration in  1943,  how  did  you  treat  those,  the  hus- 
band's earnings  in  1943  before  the  separation,  how 
did  you  treat  those?  He  went  to  work  in  Jime,  July 
or  December.  How  did  you  handle  that  income? 

A.     Just  as  they  are  handled  on  the  return. 

Mr.  Marcussen :  Do  you  recall  now  whether  they 
are  on  her  returns? 
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The  Witness:  I  think  he  is  talking  about  the 
year  1943.  Let  me  check  my  schedule. 

Mr.  Marcussen:     All  right. 

The  Witness:  We  show  no  salaries  received  in 
1943  at  all. 

Q.  (By  Mr.  Crittenden)  :  You  did  not  handle 
any  sums  there  at  all  ?  A.     No. 

Q.  And  none  of  the  money  that  he  received  after 
the  separation  or  after  the  divorce  was  treated  at 
all  as  any  income  of  my  client?  A.     ISTo. 

The  Court:  I  don't  understand  any  of  it  was 
ever  treated  as  her  income. 

The  Witness:  None  of  it  was  treated  as  her  in- 
come except  for  protecting  her  on  the  Application 
of  Funds  statement.  [306] 

The  Court:    That  use  was  to  her  benefit? 

The  Witness:     That  is   correct. 

Mr.  Marcussen:  And  that  was  for  the  year  of 
1943? 

Mr.  Crittenden :  The  accounting  was  done  on  the 
income  prior  to  their  marriage.  They  didn't  com- 
pute any  of  that  in  either  of  the  returns. 

Q.  (By  Mr.  Crittenden)  :  Now,  you  didn't  treat 
anything  as  community  property  at  any  time,  did 
you?  A.     Not  to  my  knowledge. 

Q.     T  see.  You  didn't  at  any  time? 

A.     No. 

Q.  And  you  realize  the  business  was  acquired 
on  credit,  half  interest  of  the  business  was  obtained 
by  borrowing  money? 
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Mr.  Marcussen:  Object  to  that  on  the  grounds  it 
is  calling  for  his  conclusion. 

The  Court:     Read  the  question. 
(Question  read.) 

The  Court:  What  do  you  want?  You  say  "you 
realize." 

Q.  (By  Mr.  Crittenden)  :  How  is  the  second 
half  of  the  business  acquired  in  1942,  do  you  know? 

A.    Yes. 

Q.    How? 

A.  The  taxpayer  borrowed  some  money  at  the 
Morris  Plan  [307]  Company  and  together  with 
three  or  four  hundred  dollars  that  she  testified  she 
had  in  her  own  savings  or  in  the  Bank  at  the 
American  Trust  Company,  she  paid  for  the  half 
interest  in  cash. 

Q.     Was  it  secured  or  unsecured? 

A.  I  do  not  know.  The  evidence  will  speak  for 
itself.  Whether  Mr.  Jost  endorsed  the  note  or  not, 
I  don't  recall. 

Q.  Now,  you  used  these  four  values  that  were 
in  evidence  in  Exhibit  "B"  in  your  computations 
there,  that  is  the  four  bonds  used  in  acquiring  the 
property  from  Mr.  Hyman? 

A.  That  is  correct.  I  mean,  I  have  made  allow- 
ance for  them  in  all  of  my  computations.  They  were 
acquired  in  the  year  1943  and  disposed  of  in  the 
year  1943,  so  that  for  my  purpose,  they  were  cash. 
There  was  no  interest  turned  on  them  and  they  were 
in  and  out. 
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Q.  Were  there  any  other  Government  bonds 
that  appeared  in  the  account? 

A.  Yes.  During  the  year  1944  the  taxpayer  pur- 
chased or  paid  out  for  an  item  identified  on  her 
books  as  "U.  S.  bonds,"  the  sum  of  $243.75,  which 
I  so  show  on  the  final  balance  sheet  for  December 
31,  1944. 

Q.  Now,  I  take  it  in  your  accounting  you  treated 
gambling  losses  as  money  that  was  not  part  or  equal 
to  income  from  gambling  in  any  way? 

A.     I  can't  understand  the  question.  I  am  sorry. 

Q.  Well,  now  you  charged  all  moneys  that  she 
lost  in  gambling  as  income  to  her,  didn't  you,  that 
she  must  have  had  the  money  to  have  lost  it? 

A.  My  application  of  funds  statement  in  so  far 
as  gambling  losses  were  paid  out  by  check  or  were 
testified  to  by  Mrs.  O'Connor  as  having  been  paid  in 
cash.  They  are  a  part  of  the  debts  and  the  Appli- 
cation of  Funds  statement  and,  therefore,  would  re- 
sult in  income,  yes. 

Q.     And  in  net  worth  the  same  way? 

A.  They  would  appear  as  an  adjustment  to  the 
increase  in  net  worth,  yes,  sir. 

The  Court:  In  other  words,  there  would  be  a 
balancing? 

The  Witness:  Yes,  after  the  increase  had  been 
determined  we  increased  it. 

Q.  (By  Mr.  Crittenden)  :  That  is  an  assump- 
tion that  there  were  no  gambling  winnings? 

A.  It  was  more  than  just  an  assumption.  We 
made  every  effort  to  verify  any  gambling,  wrote 
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letters  to  every  person  Mrs.  O'Connor  named  as 
having  won  money  to  her  or  lost  money  to  her  and 
so  far  as  I  know,  nobody  was  ever  able  to  verify 
any  of  her  gambling  moneys. 

Q.  I  now  show  you  this  discrepancy  evidence 
which  is  exhibited  in  evidence,  exhibiting  $680.00 
gambling  winnings  [309]  and  $61.47  as  either  gamb- 
ling or  collecting  something. 

A.  You  can  very  readily  establish  that  that  is 
in  the  handwriting  of  the  taxpayer's  attorney,  Mr. 
Maurice  Hyman,  and  is  his  own  itemization  of  what 
the  taxpayer  chose  to  tell  him  about  that  money. 
We  have  no  reason  to  believe  that  was  gambling 
winnings,  except  the  taxpayer's  own  self -declara- 
tion. 

The  Court :    In  other  words,  you  didn't  use  it  ? 

The  Witness:    We  didn't  use  it. 

The  Court:    All  right. 

Q.  (By  Mr.  Crittenden)  :  In  your  net  worth 
statement  how  much  of  the  physical  assets  did  you 
consider  were  exhausted  in  that  accounting  period 
in  the  form  of  depreciation  or  obsolescence  or  any 
other  matter  and  would  it  be  reinvested  in  another 
form,  having  been  used  in  the  business? 

A.  For  the  purpose  of  our  computations,  all  of 
the  assets  taken  on  to  the  net  worth  statement  ap- 
pear at  their  cost  value  and  the  only  ones  who  are 
adjusted  for  are  those  on  which  depreciation  is  au- 
thorized by  law,  being  the  building  and  the  fixtures 
and  for  those  proper  depreciation  reserves  were  set 
up  for  each  year. 
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Q.  Did  you  answer  how  much  the  items  were 
and  what  they  were? 

A.  Yes,  sir.  Well,  on  line  48,  depreciation  in 
business.   [310] 

The  Court:    Line  48  of  what? 

The  Witness:     Exhibit  L,  being  the 

The  Court:    All  right.  Exhibit  L,  line  48. 

The  Witness:  It  shows  the  adjustment  for  the 
depreciation  in  business  for  $39.00  in  1942;  $7.00 
in  1943  and  $103.65  in  1944  for  a  total  of  $220.65. 
It  shows  for  1943  on  line  48,  "depreciation  in 
building,  $120.00;  1944,  $480.00;  total  $600.00." 

Q.  (By  Mr.  Crittenden)  :  Those  are  the  total 
amounts  of  complete  depreciation  that  you  have 
filled  out?  A.     That  is  correct. 

Q.  Now,  can  you  give  me  the  amount,  total 
amount  of  money  which  you  found  had  been  ex- 
pended or  as  you  would  have  called  corrected  busi- 
ness receipts  during  the  year  1944  for  Mrs.  O'Con- 
nor? You  have  a  computation  there  of  all  the 
moneys  that  you  found  went  through  her  bank 
account  or  paid  out  by  check  or  cash  in  any  way? 

A.  The  question  is  quite  complex,  but  I  think 
I  can  answer  it  there.  Do  you  have  those  detailed 
Application  of  Funds  statements? 

Q.  You  have  them  in  your  worksheets,  haven't 
you,  where  you  total  up  the  amount  that  went 
through  the  banks? 

A.  You  want  to  know  what  the  corrected  income 
was  that  went  through  the  bank?  [311] 
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Q.  Let's  take  the  corrected  income  that  would 
reflect  the  amount  that  went  through  her  hands? 

Mr.  Marcussen:  Are  you  computing  anything 
such  as  corrected  income  on  these  schedules  ? 

The  Witness:  Yes,  we  testified  this  morning 
her  adjusted  net  income. 

Q.  (By  Mr.  Crittenden)  :  All  right,  will  you 
give  me  the  amount? 

A.  That  will  not  be  responsive  to  his  question. 
He  wants  the  total  amount  of  something  and  this 
is  the  adjusted  net  income. 

Mr.  Marcussen :  Give  him  the  net  worth.  Do  you 
want  the  net  worth? 

Mr.  Crittenden:  No,  I  don't  want  the  deprecia- 
tion taken  off  there.  I  want  the  items  there  as  busi- 
ness income. 

Mr.  Marcussen:     Define  business  income. 

Mr.  Crittenden:  The  amount  of  money  you 
found  that  she  had  in  her  hands  either  through 
the  analysis  of  the  bank  statement  or  the  disburse- 
ments shown  in  the  books  or  your  audit? 

The  Witness:  Her  deposits  for  1942  after  giv- 
ing allowance  for  returned  items  in  it? 

Q.  (By  Mr.  Crittenden) :  I  want  '44,  if  you 
have  it? 

A.  I  thought  you  wanted  it  for  all  the  years. 
Tn  1944  [312]  Mrs.  O'Connor  deposits  to  the  Bank 
of  California  after  making  allowance  for  a  return 
deposit,  taking  adjustment  of  $20.00  was  $38,232.89. 

Q.     May  I  have  that  sum  again? 

A.    $38,232.89. 
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Q.  Have  you  the  other  sums  that  passed  through 
her  hands  not  by  the  bank? 

A.     She  made  cash  disbursements  of  $39,310.26. 

Mr.  Marcussen :    What  was  that  again,  please  ? 

The  Witness:  Wait  a  minute.  That  is  the  total 
for  all  three  years.  Excuse  me.  Could  you  correct 
the  record  on  that  ^.  For  the  year  1944,  her  cash  dis- 
bursements were  $13,684.24. 

Q.  (By  Mr.  Crittenden)  :  Now,  to  arrive  at  the 
amount  you  would  add  the  amount  that  went 
through  the  bank  plus  the  cash  disbursements  and 
that  would  give  you  the  total  amount  of  moneys 
she  received  or  expended  at  that  time? 

A.  That  isn't  correct,  Mr.  Crittenden.  We  have 
explained  that  the  deficiencies  herein  are  calculated 
on  an  Application  of  Funds  method.  It  has  no  con- 
nection with  deposits  to  the  bank  necessarily.  You 
are  recalling  the  criminal  trials  in  which  the  in- 
come was  calculated  on  a  cash  disbursements  and 
deposits  method.  They  will  bear  a  striking  similar- 
ity, but  they  will  not  come  out  the  same  and  in  any 
event  you  would  [313]  have  to  add  the  amount  of 
the  gross  receipts  handled  for  her  by  Mr.  Hyman 
in  the  apartments  and  take  into  consideration  the 
amount  of  the  expenses  paid  for  her  by  him  and 
any  transfers  back  and  forth. 

Q.  Now,  you  start  with  a  bank  balance  of  $38,- 
232.89  on  cash  disbursements'? 

A.    $13,684.24. 

Q.  Then  you  have  to  adjust  from  that  the 
Hyman  transactions? 
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A.  I  didn't  make  my  calculations  that  way,  Mr. 
Crittenden.  You  asked  for  the  deposits  and  I  gave 
them  to  you. 

Q.  I  understood  you  computed  this  originally 
by  analyzing  the  bank  deposits  and  disbursements 
that  were  made,  not  through  the  bank,  but  by  cash. 
You  would  add  the  two  together  and  that  would 
give  you  the  amount  of  money  that  was  disbursed 
through  her  hands? 

A.  For  the  purposes  of  the  criminal  trial,  the 
gross  business  income  was  determined  that  way. 

Mr.  Marcussen:  The  deficiency  notice,  the  in- 
come in  the  deficiency  notice  was  not  computed  that 
way? 

The  Witness :  No.  Computed  on  the  Application 
and  Sources  Funds  statement. 

Q.  (By  Mr.  Crittenden)  :  Now,  this  computa- 
tion that  you  have  is  the  amount  of  money  or  cash 
in  the  bank  and  we  would  have  to  correct  that  [314] 
with  the  amount  that  was  obtained  and  handled 
through  the  real  property  to  adjust  it  to  that  other 
method  that  you  have  there? 

A.     That  is  right. 

Mr.  Marcussen:  I  object  to  that  as  putting 
words  in  the  witness'  mouth.  He  testified  he  didn't 
use  any  such  method  and  if  Mr.  Crittenden  has  a 
method,  he  can  put  it  on  by  competent  evidence. 
This  witness  has  made  clear  he  made  no  such  com- 
putation and  what  Counsel  is  attempting  to  do  is 
lay  a  ground  for  impeaching  him  on  some  testi- 
mony that  is  before  your  Honor  and  appears  in 
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this  record  given  by  this  witness  and  the  witness 
Krause  in  the  criminal  trial  and  this  witness  has 
testified  that  the  method  of  computation  for  pur- 
poses of  the  criminal  trial  was  entirely  different. 

Mr.  Crittenden:  Now,  I  have  several  days  of  ex- 
amination. I  don't  want  to  go  through  those  again 
and  I  am  trying  to  see  how  we  can  tie  those  in  and 
save  the  trouble  of  going  through  it  again. 

The  Court:  We  are  not  going  through  that,  if  it 
is  like  what  we  have  been  going  through. 

Mr.  Crittenden :    I  don't  want  to  go  through  it. 

The  Court:  Now,  I  will  say  this  about  the  argu- 
ment of  the  Counsel  over  there.  I  hear  what  the 
witness  has  said  and  I  have  heard  his  testimony 
about  how  this  is  set  up.  I  have  followed  it  fairly 
well,  I  think,  under  his  method.  [315]  I  haven't 
tried  to  carry  all  those  figures — it  would  be  impos- 
sible— but  I  followed  that  through.  Now,  I  don't 
know  what  Mr.  Crittenden  is  going  to  set  up  as  his 
contention  of  what  does  show  as  the  correct  income 
at  all.  Now,  he  has  asked  the  witness  for  certain 
figures.  Now,  this  witness  knows  what  he  did.  He 
knows  how  they  are.  He  indicates  rather  a  thorough 
familiarity  with  the  situation.  The  questions  can  be 
asked.  This  is  cross  examination.  If  he  has  the 
figures  that  Counsel  is  asking  for,  he  can  give 
them.  If  he  doesn't  have  them,  why,  then  he  can 
say  so.  If  he  doesn't  understand  what  this  Counsel 
is  after,  he  can  say  that  and  I  think  he  has  done 
that. 
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Mr.  Marcussen:  Very  well.  I  will  withdraw  the 
objection,  your  Honor. 

The  Court:  So,  the  witness  will  give  due  regard 
and  attention  to  the  questions  and  then  we  will 
let  him  give  his  answer,  if  he  has  it.  If  he  doesn't, 
why,  he  can  say  so.  All  right,  read  the  question. 

Mr.  Crittenden:    Let  me  withdraw  this  question. 

The  Court :    All  right,  withdraw  it. 

Q.  (By  Mr.  Crittenden)  :  You  remember  you 
testified  as  to  the  amount  of  the  corrected  business 
receipts  for  each  of  the  calendar  years  on  the  Dis- 
trict Court  trials.  How  do  they  compare  and  can 
they  be  compared  with  these  figures  you  have  been 
testifying  [316]  to  here? 

A.  I  think  they  can  be  compared  all  right.  I 
have  made  some  comparisons. 

Q.  WjH  you  show  me  how  you  compare  the 
comparisons  and  compare  what  is  the  differences  we 
have  between  them? 

A.  I  don't  have  the  comparisons  between  the 
ninety-day  letter  and  either  of  the  trials.  I  have 
a  comparison  made  with  the  cash  disbursement 
and  deposit  method  of  determining  income,  if  you 
would  like  to  see  that. 

Q.  I  take  it,  it  was  your  from  your  audit  from 
the  figures  you  testified  were  used  in  making  this 
ninety-day  letter,  was  it? 

A.     That  is  correct. 

The  Court:  That  has  been  pretty  carefully  fol- 
lowed here  from  his  sheets  here  and  on  direct. 

Mr.  Crittenden:     That  is  right. 
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Q.  (By  Mr.  Crittenden)  :  Now,  there  was  vari- 
ous testimony  that  was  gone  into  in  the  District 
Court  Trials  as  to  the  corrected  business  income. 
Was  that  the  same  item  as  you  gave  here  as  net 
income?  A.     No,  of  course  not. 

Q.  Well,  now,  let's  see  what  was  different  from 
it?  A.     To  review  it  just  briefly 

Mr.  Marcussen:  Would  you  like  to  be  shown 
what  [317]  statement  you  made  in  the  District 
Court  for  the  net  income?  Do  you  have  it  in  mind? 

The  Witness:  I  have  it  in  my  working  papers, 
but  it  isn't 

The  Court:    Let  the  witness  answer. 

Mr.  Marcussen  :  Very  well,  if  he  can  answer  it, 
he  will  answer  it. 

The  Witness:  This  morning,  by  the  Application 
of  Funds  method,  we  introduced  our  evidence  as 
to  the  additional  business  income  because  all  of 
this  unidentified  income  was  added  to  the  tax- 
payer's business  receipts;  so,  that  was  one  stage 
and  that  is  all  shown  on  Exhibit  "J". 

Mr.  Marcussen:  Do  you  want  to  refer  to  the 
amounts,  Counsel? 

The  Court:  Let  the  witness  answer  this.  Now, 
this  Counsel  is  doing  the  questioning.  If  he  wants 
amounts  read,  he  will  say  so.  Just  leave  him  alone. 

The  Witness:  So,  on  Exhibit  "K",  we  come 
down  to  the  total  receipts  item  which  appears  on 
line  17  and  you  will  see  that  the  income  business 
receipts,  as  disclosed  by  the  return,  have  been  in 
each  year  increased  by  the  amoimt  of  that  uniden- 
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tified  income  from  Exhibit  ^^K'',  $7,214.13;  in  1943, 

of  '42,  $17,821.99;  in  1943,  $22,596.49. 

The  Court:    In  1944? 

The  Witness:    In  '44,  yes,  sir.  [318] 

The  Court:    All  right. 

The  Witness:  Now,  then,  after  adjustment  to 
inventory,  merchandise  bought  for  sale,  supplies 
and  other  costs,  salaries  and  wages,  taxes  on  busi- 
ness losses,  bad  debt,  depreciation,  rent,  repairs  and 
other  expenses,  you  come  down  to  your  corrected 
business  income  and  you  can  see  the  answer  here 
on  the  schedule.  Would  you  like  me  to  read  those? 

Q.  (By  Mr.  Crittenden)  :  Go  ahead  and  read 
them. 

A.  So  that  a  corrected  net  profit  from  business 
for  the  year  1942  was  $6,032.77.  The  corrected  for 
1943  was  $22,224.22  and  the  corrected  for  1944  is 
$30,223.49.  Now,  that  business  income  is  only  a  por- 
tion of  her  adjusted  net  income  which  would  in- 
chide  salaries  from  her  husband,  interest  received, 
rental  income  and  her  statutory  deductions  and 
also  in  one  year  partnership  income.  So,  when  you 
asked  me  the  question  I  had  to  explain  that  this 
Application  of  Funds  method  derived  the  amount 
of  unreported  business  income.  We  transferred  that 
to  the  business  income  and  then  proceeded  to  ad- 
just the  whole  matter  on  the  merits  of  the  respec- 
tive items. 

Q.  I  have  a  worksheet  there,  showing  corrected 
business  income  to  which  you  refeiTed  when  your 
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Counsel  asked  you  that  question,  if  you  knew  what 

I  was  referring  to?  A.     Yes.  [319] 

Q.    Will  you  open  that  up  and  show  it  to  me^ 

A.     It's  in  my  brief  case.  May  I  get  it? 

Q.     Yes. 

A.  That  will  be  items  that  were  testified  to  at 
the  first  criminal  trial? 

Q.  Yes,  and  also  at  the  second  trial,  too.  You 
were  asked  questions  on  corrected  business  receipts  ? 

A.  I  answered  questions  as  to  what  I  testified 
to  at  the  time  of  the  first  trial.  This  isn't  the  right 
case. 

Mr.  Marcussen:  Just  stay  where  you  are.  We 
will  get  it  for  you. 

The  Witness :    It  has  my  initials  on  it. 

Q.  (By  Mr.  Crittenden) :  You  have  there  cor- 
rected  

A.  No,  that  is  the  tax  item.  You  don't  want 
that. 

Q.  I  want  the  corrected  business  income  for  the 
year  1944.  In  that  you  deducted  corrected  business 
expenses  to  arrive  at  the  business  income? 

A.  I  will  come  to  it  in  a  minute.  Here  is  a  mem- 
orandum made  of  what  I  testified  to.  How  would 
that  be? 

Q.  Well,  let's  get  the  computation  and  compare 
it  with  1944.  Is  it  corrected  gross? 

A.  It's  just  about  the  same.  The  bank — this  is 
reading  from  my  memorandum  of  my  testimony  of 
1944  which  should  be  in  the  record  in  the  second 
trial.  [320] 
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Q.     That  is  right. 

A.  Bank  deposits  plus  cash  expenditures  were 
$50,343.45. 

Q.  Now,  let's  take  1944  here  and  see  where  the 
figure,  where  the  gross  receipts  of  the  business  are? 

Mr.  Marcussen:  Let  the  record  show  that  you 
are  -referring  to  Exhibit  ^^ J^'. 

A.     It  won't  appear  there. 

Mr.  Marcussen:  Why  won't  it  appear  there,  Mr. 
Tormey? 

The  Witness:  Because  this  was  prepared  on 
the  Application  of  Funds  method  and  we  only  used 
the  balance  remaining  in  the  bank  department  at 
the  end  of  the  year  as  the  funds  applied  and  the 
balance  at  the  beginning  of  the  year  is  the  source 
of  funds. 

Q.  (By  Mr.  Crittenden)  :  Now,  here  is  the  total 
receipts  under  business? 

A.     1944  corrected.  It  shows  $53,948.97. 

Q.     What  was  the  figure  you  gave? 

Mr.  Marcussen :  You  are  referring  to  column  on 
Exhibit  "K"  under  the  heading  "Total  Receipts?" 

A.  $53,948.97  and  the  bank  deposits  plus  cash 
disbursements  that  were  used  for  purposes  of  this 
trial  is  $50,343.45. 

Q.  Now,  this  is  a  difference  there  of  about 
$3,(300.00? 

A.  Well,  I  can  give  you  just  an  opinion.  I  have 
never  [321]  made  the  comparison.  There  isn't  ne- 
cessarily any  relationship  between  the  dei)osits  used 
for  this  method.  It  may  or  may  not  include  all  of 
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the  actual  deposits  to  her  Morris  Plan  account.  I 
think  for  the  purpose  of  the  criminal  trial  they  re- 
duced them  by  every  possibility  of  a  transfer  by 
the  entire  partnership  income  that  might  have  gone 
into  her  deposits,  all  sorts  of  adjustments,  so  that 
there  wouldn't  be  any  possibility  of  offending  the 
taxpayer. 

Q.  Now,  will  you  give  me  corrected  business 
receipts  for  the  year  1943  chat  you  testified  to  as 
coraparable  for  the  same  period  in  your  cash  audit? 

A.  These  are  corrected  business  receipts.  The 
figure  I  will  give  you  will  be  deposits  plus  disburse- 
ments. 

Q.     All  right,  deposits  plus  disbursements. 

A.  $44,187.65.  That  was  Tormey 's  testimony  at 
the  trial. 

Q.  And  here  it  shows  total  receipts  for  the  year 
1943  of  $48,064.67.  Why  is  there  a  difference  be- 
tween this  figure  in  Exhibit  "K"  on  line  17  under 
column  5  and  this  figure  which  you  have  given  me 
here? 

A.  Well,  there  can  be  a  lot  of  reasons.  You  don't 
make  up  your  income  tax  returns  on  the  basis  of 
your  bank  deposits  and  cash  expenditures,  Mr.  Crit- 
tenden. You  make  it  up  on  the  basis  of  what  the 
books  showed  as  receipts  and  in  this  case,  the  cor- 
rected business  income  is  what  she  spent,  not  what 
[322]  she  put  in  the  bank.  Where  she  spent  from 
all  sources,  whether  it  went  through  the  bank  or 
not. 
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Q.  Doesn^t  this  include  through  all  sources  in 
1943  or  '44? 

A.  It  probably  doesn't  have  any  connection  with 
the  income  or  expense  out  at  the  Baker  Street 
apartments,  for  example,  it  doesn't  take  into  con- 
sideration any  of  those. 

Q.  Rents  are  a  second  coliunn  above  that,  aren't 
they,  or  do  I  misunderstand  you?  Now  explain  this 
to  me? 

A.  This  figure  having  been  derived  from  a  de- 
tailed source  and  Application  of  Funds  statement 
would  include  every  item  of  expenditure  which  is 
in  evidence  there  of  either  cash  or  credit.  It's  used 
to  increase  an  asset  or  decrease  a  liability.  All  right, 
this  figure  of  bank  deposits  is  restricted,  as  I  recall 
it,  to  simply  her  commercial  bank  account  deposits. 

Q.  This  covers  all  bank  deposits  plus  expendi- 
tures ? 

A.  It  may  not  have  it.  Let's  see  if  I  can  find  the 
detail  of  it.  I  have  got  it  some  place,  but  it  wouldn't 
necessarily  have  all  of  her  income  such  as  the  Ap- 
plication of  Funds  statement  did  have. 

Mr.  Crittenden:  Your  Honor,  if  I  could  put 
these  in  evidence — in  short  if  you  could  let  me  write 
my  brief  on  this,  it  will  save  some  time. 

The  Court:  I  don't  know  what  you  are  putting 
in  the  [323]  record. 

Mr.  Crittenden:  I  want  to  know  if  his  work 
sheets  that  we  are  inquiring  about — I  think  we  can 
answer  a  lot  of  problems. 

The  Court:    Maybe  it  will. 
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Mr.  Crittenden :  Just  the  work  sheets  in  evidence 
and  let  me  work  through  them. 

The  Witness:  These  aren't  my  work  sheets.  They 
belong  to  the  Penal  Division. 

Mr.  Marcussen:  I  object  to  putting  those  in  be- 
cause it  will  be  cluttering  the  record. 

Mr.  Crittenden:  It's  going  to  save  a  lot  of  time 
because,  if  I  don't,  I  have  got  to  ask  him  questions. 

The  Court:  It  isn't  going  to  save  me  time.  Then 
I  will  have  to  make  an  audit  myself. 

Mr.  Marcussen:    If  your  Honor  please 

The  Court:  And  I  am  not  in  the  auditing  busi- 
ness. 

Mr.  Marcussen:  And  in  addition,  if  your  Honor 
please,  the  Accountant,  Mr.  Nessle,  to  whom  Coun- 
sel has  referred,  is  sitting  now  in  the  courtroom  and 
the  purpose  is  merely  to  take  all  these  audit  papers 
and  then  have  him  make  them  available  to  Mr. 
Nessle,  who  is  sitting  here  and  then  make  an  argu- 
ment based  upon  that.  I  submit,  if  your  Honor 
please,  that  if  Counsel  wishes  to  refute  these  state- 
ments, he  should  have  had  Mr.  Nessle  there  through 
the  entire  [324]  trial  and  then  put  Mr.  Nessle  on 
to  point  out  the  errors  that  Counsel  himself  doesn't 
understand  and  Counsel  for  the  Government  would 
have  an  opportunity  to  cross  examine  Mr.  Nessle. 
*  *  *  *  *  [325] 

[Note:  Here  follows  a  protracted  colloquy 
between  counsel  for  the  petitioner  and  the  pre- 
siding Tax  Court  Judge  relative  to  the  former's 
request  and  insistence  upon  putting  into  the 
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record,  over  the  objection  of  Government  coun- 
sel, all  the  voluminous  detailed  working  papers, 
worksheets,  audit  papers,  etc.,  made  up  and 
used  by  the  Commissioner's  special  intelligence 
revenue  agents  upon  investigating  the  tax- 
payer's case ;  and  the  Tax  Court's  denial  thereof 
and  sustaining  the  objection  of  the  Govern- 
ment counsel,  principally  on  the  ground  of 
Petitioner's  counsel's  lack  of  adequate  prepara- 
tion of  his  case,  as  stated  by  the  presiding 
judge.  Thus,  the  following  are  submitted  as  ex- 
amples:] 

*  *  ^  *  * 

The  Court:  Now,  Mr.  Crittenden,  I  will  hear 
you? 

Mr.  Crittenden :  No  accountant  is  any  better  than 
his  figures  that  go  to  make  it  up.  These  are  where 
the  figures  are  I  am  going  to  show  in  my  brief, 
where  a  lot  of  things  I  can  show  are.  I  can  show 
what  this  is  like  and  I  want  to  put  it  in  the  brief 
and  I  can  spent  a  lot  of  time 

The  Court:  The  Court  is  not  going  to  be  bur- 
dened in  going  through  worksheets  and  notations 
in  that  manner.  Now,  you  were  giving  those  results. 
You  know  what  your  client  had,  so  far  as  any 
records  and  so  forth  are  concerned.  You  knew  gen- 
erally what  the  setup  was  because  you  had  been 
through  it  and  in  the  criminal  trial  insofar  as  the 
operations  of  the  business  were  concerned.  You  also 
were  aware  of  the  apartment  properties.  You  knew 
of  the  Morris  Plan  Bank  handling  and  you  make 


308  Catherine  O'Connor  vs. 

(Testimony  of  Paul  W.  Tormey.) 
no  move  to  procure  those  matters,  if  they  were 
needed  for  the  purpose  of  proceeding  and  showing 
what  the  actual  operations  of  this  Petitioner  were 
prior  to  this  trial.  What  you  want  to  do  now  is  very 
obviously  what  should  have  been  done  before  this 
trial  and  this  Court  is  not  going  to  indulge  in  an 
auditing  of  a  group  of  worksheets  or  testing  and 
checking  an  audit  that  is  made  in  the  course  of  the 
preparation  of  a  brief.  So,  I  am  going  to  sustain 
the  objection  on  that.  Now,  I  will  say  this  further: 
I  have  [327]  listened  to  your  cross  examination 
with  respect  to  those  work  sheets  for  the  purpose  of 
showing  that  they  were  glaring  errors  in  there  and  I 
haven't  heard  any.  I  haven't  heard  any.  As  a  matter 
of  fact,  the  testimony  that  has  been  adduced  here 
on  cross  examination  has  shown,  with  respect  to 
most  of  the  items,  very  obviously  that  where  there 
were  cases  of  doubt,  the  adjustments  have  been 
made  in  favor  of  this  Petitioner,  so  far  as  the  cross 
examination  shows  and  that  would  have  to  be  the 
basis  of  justification,  then,  for  the  putting  in  of 
these  worksheets  and  going  to  such  trouble  of  an 
audit  in  the  case  in  connection  with  the  filing  of 
brief. 

Mr.  Crittenden :  I  may  have  made  myself  misun- 
derstood. T  thought  I  had  proved  on  cross  examina- 
tion that  this  man  had  taken  a  particular  column 
of  figures  which  were  not  all  the  same  as  any  of 
these  figures  and  taken  them  and  put  them  together 
and  made  this. 

The  Court:    You  haven't. 
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Mr.  Crittenden:  I  thoug:ht  I  had.  I  am  going  to 
take  a  lot  of  time  in  cross  examining  to  show  that 
has  been  done  and  I  thought  I  could  go  through  and 
show  your  Honor  in  a  brief  that  some  of  them  are 
outstanding,  glaring  examples  rather  than  to  take 
the  time  doing  that. 

The  Court:    Your  cross  examination  hasn't  dem- 
onstrated anything  even  approaching  that.  [328] 
*  *  *  *  * 

The  Court:  All  right.  That  demonstrates  the 
fact  of  what  I  am  speaking  of  that  when  you  go 
through  a  book  like  that  and  expect  that  sort  of 
thing  to  demonstrate  that  these  figures  and  results 
are  wrong,  you  haven't  done  it;  and  when  they 
come  that  close  to  it,  considering  the  state  of  that 
book,  it  is  a  reasonable  conclusion  that  those  figures 
worked  out  over  a  period  of  time  when  they  were 
screened  very  thoroughly  and  have  been  demon- 
strated on  this  cross  examination  of  what  is  in  that 
book. 

Mr.  Crittenden:  Just  take  for  example — T  know 
what  I  am  driving  at  on  this  thing.  [339] 

The  Court:  All  right.  Now,  wait  a  minute.  Wait 
a  minute.  I  am  not  going  to  argue  with  you  on  that. 
I  am  not  going  to  argue  with  you  on  that,  so  let's 
just  end  this  and  get  on  mth  tlu^  case.  Now,  you 
make  up  your  mind  what  you  want  to  show  ])y  tlie 
evidence  of  record  and  proceed  to  ])iit  it  in  and  1 
am  not  going  to  argue  with  you  about  that  any 
further.  Let's  get  along  with  the  case.  Now,  put 
in  your  evidence.  Now,  you  have  had  your  cross 
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examination  here  so  far  and  I  have  followed  it,  the 
details  of  it.  It  is  in  the  record  and  I  will  get  at 
that  when  I  come  to  considering  your  request  for 
findings  of  fact  and  I  will  test  your  request  against 
this  evidence.  But,  I  am  taking  evidence  here  now 
that  you  have  prepared  for  your  case  and  if  you 
have  any  more  cross  examination  of  this  witness, 
why,  let^s  have  it. 

Mr.  Crittenden:  There  will  be  no  more  cross 
examination. 

■X-     -x-     -x-     *     * 

Redirect  Examination 

Q.  (By  Mr.  Marcussen)  :  Now,  Mr.  Tormey,  it 
is  my  understanding  that  these  detailed  working 
papers  from  which  you  have  testified  and  which 
have  not  been  admitted  in  evidence  were  prepared 
in  the  first  instance  by  Mr.  Krause  and  that  further 
information  was  [340]  obtained  in  the  course  of  the 
audit  by  you  and  Mr.  Krause  and  representatives 
from  the  Collector's  Ofiice  and  that  that  further  in- 
formation was  obtained  on  the  basis  of  checks  with 
outside  parties  to  audit  the  taxpayer's  records  and 
that  you,  thereafter,  you  or  other  representatives 
discussed  those  items  with  Mrs.  O'Connor  and  as- 
certained certain  adjustments  that  would  have  to  be 
made  to  your  original  working  papers  and  that 
those  adjustments  were  thereafter  included  in  those 
working  papers  that  are  the  subject  of  conversation 
here,  is  that  a  correct  statement? 

A.  Yes,  that  is  quite  correct.  This  is  a  case  that 
originated  with  the   Collector's   Office.   A   Deputy 
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Collector  was  first  assigned  to  assist  Mr.  Kraiise  and 
some  of  the  working  papers  were  headed  up  and 
the  distribution  columns  by  this  Deputy  Collector 
and  some  of  the  figures  put  in  by  Mr.  Krause.  Some 
of  them  are  completed  by  me.  Then,  after  our  stag- 
ing of  our  first  interviews  with  the  client  and  going 
around  to  verify  her  purchases 

Q.  Are  you  referring  to  Mrs.  O^Connor  when 
you  say  "the  client?" 

A.  Yes,  sir.  After  verification  of  certain  matters 
with  the  Taxpayer,  corrections  were  necessitated; 
so,  in  almost  every  year  under  review  another  set 
of  supplementary  schedules  were  made.  Then  at  the 
later  conferences  with  the  taxpayer,  later  verifica- 
tions with  people  like  Lachman  Bros.  [341]  and  the 
liquor  stores,  other  suppliers,  we  cautiously  had  to 
make  still  further  corrections.  So,  in  most  of  the 
years  there  are  three  complete  sets  of  schedules 
which  have  the  detail  in  them.  In  none  of  thosc^ 
years  did  we  want  to  repeat  the  enomion^  amoimt 
of  details,  so  we  limited  it  to  some  form  of  getting 
those  corrections  on  to  the  backs  of  schedules. 

Q.  Very  well.  Now,  I  think  you  testified  that 
there  was  an  overstatement  on  the  taxpayer's  re- 
turns of  cost  of  goods  sold  in  the  amount  of 
$1,984.79  for  the  two  and  a  half  years  covered  by 
this  audit,  is  that  correct? 

A.     Can  you  repeat  the  figure  for  me. 

Q.    $1,984.79. 

A.     That  is  the  figure,  $1,984.79. 

Q.     That  appears?  A.     On  line  23. 
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Q.  On  line  23  of  Exhibit  "K''  in  column  12,  does 
it  not?  A.     Yes,  sir. 

Q.  And  it  is  the  difference  between  the  items 
shown  in  columns  10  and  11,  is  that  correct? 

A.    Yes. 

Q.  Yes.  Now,  then,  after  you  had  testified  to 
those,  I  believe  Judge  Turner,  as  the  record  will 
show,  asked  you  whether  that  was  the  ending  in- 
ventory at  the  end  of  the  period  and  I  think  you 
said  ''yes'',  and  do  you  wish  to  correct  that  an- 
swer? [342] 

A.  What  I  intended  to  say  was  that  after  giving 
effect  to  the  actual  pending  inventory,  it  amounted 
to  $5,808.04. 

The  Court :  Well,  I  think  if  you  will  refer  back 
to  the  record  when  we  get  a  transcript,  you  will 
find  that  my  inquiry  was  directed  to  the  $5,000.00 
because  that  is  what  I  understand  to  be  the  inven- 
tory at  the  end  of  the  two  and  a  half  year  period. 

The  Witness:  Then  that  would  be  my  mistake. 
I  didn't  want  there  to  be  any  doubt  as  to  that. 

The  Court:  I  don't  remember  your  other  figure. 
I  do  remember  the  $5,000.00  as  being  the  inventory 
at  the  end  of  the  two  and  a  half  year  period. 

Q.  (By  Mr.  Marcussen) :  Now,  then,  you  were 
interrogated  about  an  item  which  appears  in  col- 
umn 3  of  your  Source  and  Application  of  Funds 
statement  which  is  an  item  in  the  amount  of  some 
$985.00  for  the  husband's  salary  which  you  have 
in  there? 
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A.  $965.00  appears  on  line  5  of  Schedule  of 
Exhibit  "J'^  yes,  sir. 

Q.  Exhibit  "y\  Very  well,  and  that  is  for  the 
year  1942,  is  it?  A.     Correct. 

Q.  And  am  I  correct  in  the  understanding  that 
if  that  item  were  not  included  on  this  Schedule,  it 
would  actually  result  in  a  computation  of  an  in- 
creased amount  of  additional  [343]  income  by  that 
amount,  is  not  that  correct? 

A.     That  is  quite  correct. 

Q.  It  does  not  have  the  effect  of  including  in 
her  income  the  $985.00,  does  it? 

A.    $965.00? 

Q.     Sixty-five,  yes. 

A.  No,  sir.  It  restricts  the  calculations  of  addi- 
tional income  and  it  has  no  bearing  on  the  matter 
that  the  entire  $1,380.00,  as  earned  by  the  husband 
had  to  be  reported  on  the  joint  returns. 

Q.  And  it  is  based  on  the  assumption  that  all 
of  the  husband's  salary  to  that  extent  was  actually 
used  by  the  Petitioner  in  her  business? 

A.  That  is  correct,  at  least  it  was  available  to 
Mm. 

The  Court :  And  what  is  the  net  report  of  result 
of  that  insofar  as  the  determination  of  income  is 
concerned  ? 

The  Witness:  The  Government's  determination 
is  $965.00  less  than  it  might  have  been. 

The  Court:    Yes.  All  right. 

Q.     (By  Mr.  Marcussen) :    Now,  you  were  u\U^r- 
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rogated  about  bonds,  certain  bonds  embraced  within 

Exhibit  "B^^  I  think? 

The  Court:  Just  a  moment,  before  you  get  to 
that.  In  other  words,  is  this  correct:  If  you  assume 
that  he  took  that  amount,  the  husband,  out  and 
spent  it  for  his  own  [344]  purposes,  why,  then  the 
result  is  that  she  would  have  had,  if  you  had  given 
effect  to  that  spending  by  him,  she  would  have  had 
that  much  more  income? 

The  Witness:  She  would  have  had  to  have  that 
much  more  income  by  this  method  to  have  done 
what  she  did  and  consequently  her  tax  would  be 
greater. 

The  Court:  All  right.  I  want  to  make  sure  that 
was  the  result. 

Q.  (By  Mr.  Marcussen)  :  Now,  referring  to  Ex- 
hibit "J",  which  is  the  statement  of  the  Source  and 
Application  of  Funds,  I  will  ask  you  and  also  re- 
ferring to  bonds  to  which  I  have  just  adverted  a 
moment  ago  prior  to  his  Honor's  question,  can  you 
tell  me  whether  they  are  included  in  the  statement 
of  Source  and  Application  of  Funds  for  the  year 
1942?  A.     Not  for  1942,  no,  sir. 

Q.  And  can  you  tell  me  the  reason  why  they 
don't  appear  there? 

A.  To  our  knowledge,  there  were  not  any  pur- 
chased in  1942. 

Q.     Oh,  I  beg  your  pardon. 

A.     In  1943  they  likewise  do  not. 

Q.     They  do  not  appear  in  1943? 

A.     No,  although  I  had  knowledge  of  the  bonds 
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and  had  the  numbers  on  at  least  two  of  them  which 
were  purchased  [345]  through  her  Morris  Plan  ac- 
count, but  the  evidence  of  the  taxpayer,  confirmed 
by  the  Attorney  who  held  the  mortgage,  was  that 
these  bonds  were  turned  over  to  act  as  part  of  the 
purchase  price  of  the  Baker  Street  property. 
Therefore,  having  bought  in  1943  and  sold  in  1943, 
they  are  in-and-out  items  which  do  not  appear  on 
this  statement.  The  proceeds  from  them,  however, 
are  represented  in  the  asset  of  the  2710  Baker 
Street  property. 

Mr.  Marcussen:     That  is  all. 

The  Court:    Any  further  questions'? 

Recross  Examination 

Q.  (By  Mr.  Crittenden)  :  Mr.  Krause  made  the 
first  spread  or  just  the  spread  of  the  first  checks  ? 

A.  So  far  as  I  know  they  were  made  subse- 
quently by  Mr.  Krause  and  Deputy  Collector  Ralph 
Moore  and  he  may  have  been  assisted  by  Mr.  Wash- 
auer.  At  least,  Mr.  Krause  will  be  able  to  tell  you 
which  ones  he  made. 

Q.  The  ones  you  have  in  your  hand,  those  ones 
you  testified  from,  there  is  an  original  spread  and 
you  said  some  were  in  Mr.  Krause's  handwriting? 

A.  Some  of  them  in  Mr.  Krause 's  handwriting 
I  identified. 

Q.     Those  were  the  spread  of  the  checks? 

A.  For  the  particular  month  we  were  looking 
at.  I  can't  tell  you  now  whether  all  of  them  wore 
in  his  writing.  [346] 
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Q.  Can  you  look  now  and  tell  me  which  is  his 
w^ork  and  which  is  your  work? 

The  Court:  Now,  what  is  it  you  want  him  to 
look  at? 

Mr.  Crittenden :  The  first  spread  for  each  of  the 
years  1942,  '43  and  '44  of  the  checks  and  cash  ex- 
penditures, the  original  spreads  that  were  made. 

The  Court:    The  use  of  the  term  spread 

Mr.  Crittenden:  Well,  worksheets  where  he 
spreads  each  one  of  the  checks  to  the  various  col- 
umns or  accounting  terms. 

The  Court:  Do  you  know  what  he  is  asking 
about? 

The  Witness :  He  seems  to  want  to  get  the  iden- 
tity as  to  who  made  what,  I  don't  know. 

The  Court :    Well,  see  if  you  can  tell  him. 

Q.  (By  Mr.  Crittenden)  :  Let's  take  the  first  ones 
that  you  first  started  with? 

The  Court:     Now,  first  what? 

Mr.  Crittenden:  He  testified  here  on  redirect 
examination  that  these  accounts  were  first  made  up 
and  two  more  were  put  on  top  of  them  where  they 
were  consolidated  and  corrected  and  adjusted  and 
I  want  to  find  which  was  his  first. 

The  Court:  Well,  do  you  have  the  worksheets 
segregated  according  to  who  made  them? 

The  Witness:    No,  sir,  except  that  I  could 

The  Court :  Are  all  of  your  work  sheets  that  you 
use  for  these  purposes  there? 

The  Witness:  As  respects  the  checks  and  cash 
disbursements,  yes,  sir. 
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The  Court :    Well,  can  you  answer  his  question  ? 

The  Witness:  I  can  answer  his  question  gen- 
erally. 

The  Court :    All  right,  give  him  the  best  you  can. 

The  Witness:  The  original  listing  of  checks  and 
cash  disbursements  for  the  year  1942  and  '43  were 
done  either  by  Ralph  Moore  or  Mr.  Krause  and  I 
did  the  most  of  the  listing  for  1944,  as  I  recall  it. 
I  will  look  and  see.  No,  I  didn't  do  the  original. 
Mr.  Krause  must  have  done  this  one. 

The  Court:    Now,  what  is  that? 

The  Witness:  It  is  the  first  listing  of  the  checks 
drawn  by  the  taxpayer  and  checking  them  into  her 
cash  book,  the  brown  book,  in  1944,  in  so  far  as  we 
could,  and  in  each  year  there's  one  or  two  sheets 
like  that  for  each  month.  Then  I  came  alonu'  and 
made  a  shorter  detail  applying  a  restriction  of  some 
of  those  expenses  which  have  been  taken  care  of  in 
testimony  with  the  taxpayer  and  subsecment  to  that 
we  summarized  both  of  those  sheets  and  then  ap- 
plied this  detail  to  the  final  summary  that  was  used 
for  the  purposes  of  building  up  your  Source  and 
Application  of  Funds  statement  which  is  here. 

Q.  (By  Mr.  Crittenden)  :  Wliich  is  the  top  shoot 
you  have  here?  [348]  A.     That  is  ri.uiit. 

Q.  Marked  a  summary  of  disbursements  as  ]m^v 
the A.     Taxpayer's  cash  book. 

Q.  This  is  what  you  mean  by  the  second  or  tliiid 
sheet  that  you  made?  A.     That  is  riuiit. 

0.     You  carried  them  across  here  uiidoi'  coluiini 
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such  as  total  amount  of  liquor,  wine,  beer,  tobacco, 

food,  personal  drawings? 

A.     No,  licenses  and  taxes. 

Q.  And  utilities,  wages,  advertisements,  general 
expenses,  miscellaneous  items  and  amount  and  un- 
der miscellaneous  items,  you  have  various  ones 
broken  down  by  name?  A.     That  is  right. 

Q.  Now,  in  the  original  spread,  let's  go  back  to 
one  of  those,  as  an  example  on  the  lefthand  colimm, 
was  broken  down  into  the  munber 

A.     Check  number,  that  is  the  date,  rather. 

Q.  The  check  number,  the  amount  and  on  the 
right  there  are  a  munber  of  colimms  headed 
"liquor,  wines,  beer,  tobacco,  food,  etc. ;  food  drugs, 
license  and  taxes  f 

Mr.  Marcussen:  "Personal  drawings,"  excuse  me. 

Q.  (By  Mr.  Crittenden)  :  Are  license  and  taxes, 
utility,  wages,  advertising,  miscellaneous  and  under 
that,  explanation  and  amount  and  in  [349]  two  col- 
umns on  the  left  "explanation"  and  on  the  right  is 
^'amount''  and  on  the  bottom  you  have  run  a  total  of 
each  of  these  columns  except  that  is  including  the 
column  of  the  checks?  A.     Why,  of  course. 

Q.  Now,  these  are  the  checks  again  on  the  left 
that  I  am  turning  to  here.  This  is  by  a  certain 
amount. 

The  Court:  Now,  those  are  amounts  that  are 
taken  from  her  check  book,  I  take  it? 

The  Witness:  They  appear  in  the  check  book 
and  in  some  of  those  instances  in  the  bank  book 
and  he  verified  each  one  had  a  withdrawal  from  the 
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bank  account  itself.  In  fact,  the  checks  themselves 

are  in  evidence. 

The  Court:    Yes. 

Q.  (By  Mr.  Crittenden)  :  Now,  your  analysis  of 
your  cash  disbursements  are  on  which  sheet  here? 
These  are  all  checks,  I  take  it? 

A.  The  preliminary  ones  are  put  down  here  in 
combination  of  totals.  I  didn't  do  this  work,  but  I 
understand  it.  They  gathered  those  cash  disbursed 
items  together  by  a  little  scratch  sheet  and  entered 
the  totals  of  each  classification  here,  you  see. 

Q.  That  means  like  for  instance  on  the  total  dis- 
bursements, this  is  marked  "date,  1944,  July,"  and 
you  have  items  here  of  check  numbers  from  77 
down  to  192,  isn't  it?  There  is  a  break  here  ^^ith 
some  of  them  unnumbered.  Then  [850]  underneath 
it  you  have  the  total  of  checks  and  the  total,  as  you 
have  spread  them  here,  and  under  them  you  have 
written  "Pabst?" 

Mr.  Marcussen:  Just  a  minute,  T  don't  think 
there  was  a  record  of  Pabst. 

Q.  (By  Mr.  Crittenden)  :  "Pabst,  San  Francisco 
Brewery",  Bill  and  Luckey  with  the  sums  of  each 
one  of  them  and  then,  for  instance,  under  anioiuits 
here  you  have  $1874.81 A.     86c. 

Q.  Excuse  me,  and  then  carrying  on  to  Ww  ri-ht 
under  liquor  there  is  the  sum  of  $37.64  and  under 
wine A.     There  is  nothing. 

Q.     There  is  nothing. 

You  have  listed  the  wines  under  "beer."  Under 
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''tobacco"  there  are  two  figures,  one  of  them  the 

check  totals.  A.     No,  two  items. 

Q.  $55.60  and  $171.19.  Then  after  that  comes 
under  "personal  drawing",  "party,  $25.00;  food, 
$17.25  f  A.    $17.75. 

Q.  Excuse  me,  $17.75.  "Rose's  insurance,  $20.00; 
Mam^s  something,  $100.00  f 

A.     Mam's  train  trip. 

Q.  Miscellaneous,  $21.50.  Nothing  under  licenses 
and  taxes,  nothing  under  utilities.  Under  wages 
there  is  an  [351]  item  of  $527.00  which  appears  to 
be  under  cash  disbursed  line? 

A.     That  is  right. 

Q.  A  sum  of  $384.60  imder  checks.  Under  cash 
item  $527.00.  Under  advertising 

Mr.  Marcussen:  Are  you  reading  the  paper  into 
the  record  ?  May  I  ask  what  the  purpose  of  this  is  ? 

The  Court :    Let  him  go  ahead. 

Q.  (By  Mr.  Crittenden)  :  Under  advertising  there 
is  a  cash  item  of  $23.75.  Then  under  miscellaneous 
where  it  says  "explanation"  there  is  "paid  Hyman 
on  Baker  Street,  $500.00."  Auto  expense,  $13.75; 
garbage,  $5.00;  supplies  $48.07;  laundry,  $3.81,  and 
then  at  the  very  bottom  there  are  totals  of  both  the 
cash  and  the  check  payments  for  each  one  of  the 
columns.  No  use  reading  those  into  the  record.  It's 
an  arithmetical  total.  I  take  it  most  of  the  sheets 
are  identical  in  the  method  in  which  they  are 
handled  like  for  instance  under  "miscellaneous", 
everything  is  explained  and  under  "cash  items" 
many  of  them  have  names  opposite  them  like  when 
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it  is  liquor  and  wine;  but  if  it  is  under  "wa^es", 

it's  just   a   grand  total,   now,   where  you  make   a 

spread  of  the  totals  to  which  you  w^ere  testifying 

before  you  made  a  second  spread  on  this,  didn't 

you? 

A.     Yes.  On  which  year  do  you  want  it? 

Q.  Well,  for  instance,  February  of  1943 — we 
started  with  which  page  ?  Does  that  start — Oh,  that 
was  the  second  [352]  spread  again? 

A.     It^s  in  the  middle  here  some  place. 

Q.  Now,  on  this  page  to  which  you  are  referring 
in  February  of  '43,  in  the  middle  of  the  page,  those 
double  lines  above  and  below  the  date  of  February 
and  after  that,  is  that  the  date  column,  Mr.  Tor- 
mey? A.     Yes,  sir. 

Q.  I  notice  here  that  the  dates  are  February  1, 
2,  31,  is  that  31  ?  A.     That  is  right. 

Q.  31,  3,  15,  31  and  31.  I  take  it  something  hap- 
pened on  the  31st  day  of  February? 

A.  Get  the  book  and  I  will  show  you  what  I 
mean. 

Q.  I  am  asking  you  if  that  is  what  this  entry 
means  ? 

The  Court :    Let  him  have  the  book. 

Mr.  Crittenden:    All  right. 

A.  Well,  there  doesn't  appear  to  ])e  any  total 
in  here  now.  They  give  evidence  of  having  been 
rubbed  out.  In  any  event  this  31  refers  to  tliis  re- 
numbering of  the  days  and  the  month. 

Q.  This  date  particularly  in  February  owv 
here? 
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A.  There  is  no  item  "31''  in  February.  If  I  put 
down  "31",  I  was  in  a  hurry  and  forgot  about  it. 
I  am  not  very  good  on  the  calendar. 

Q.  Let  it  appear  in  the  record  there  are  five 
items  [a53]  dated  February  31,  1943. 

A.  I  will  show  the  principle  of  what  is  referred 
to,  however.  It  refers  to  the  fact  that  cash  disburse- 
ments were  entered  in  totals  from  the  total  column 
and  they  did  appear  on  line  31  at  one  time  on  that 
book. 

The  Court :    It  is  according  to  line  ? 

The  Witness:  Yes,  sir.  The  line  number  appear- 
ing on  the  end  here. 

The  Court:  In  other  words,  that  is  to  cover 
these  erasures?  They  reflected  these  erasures,  did 
they? 

The  Witness :  They  could  have,  sir.  I  am  dealing 
with  the  corrections  to  the  totals  of  some  of  these 
columns  and  they  were  written  in  there  and  then 
entered  on  this  work  sheet  as  spread  in  book,  "per- 
sonal, wages,  miscellaneous."  For  example,  that  is 
February.  Which  one  do  you  want? 

Q.  (By  Mr.  Crittenden)  :  I  am  taking  the  first 
one  here,  February,  $317.00? 

A.  All  right,  under  personal  column,  there  is  a 
$7.01  item  and  an  $65  item  under  miscellaneous. 
Here  it  is,  $70.08  and  insurance.  The  two  together 
were  down  here  in  a  total  some  place  on  the  op- 
posite line  31  where  it  would  have  been  and  then  I 
spread  those,  to  corrected  items  "personal,  $22.50 
and  $65.00  to  rent  581  Valencia.'' 
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The  Court:     Those  represent  line  on  the  book? 

The  Witness:     That  is  right,  sir.  [354] 

Q.  (By  Mr.  Crittenden)  :  Now,  you  have  March 
31st? 

A.  It  means  the  end  of  the  month  and  the  totals, 
Mr.  Crittenden. 

Q.  You  have  entries  made  on  the  31st  day  here? 
How  did  you  carry  those  for  March  '43,  the  same 
Avay  ? 

A.  If  there  was  occasion  to  correct  the  total  of 
any  of  those  columns  from  the  spread  as  originally 
made  in  the  other  section  that  you  have  already 
gone  over,  we  would  put  it  down  referring  to  the 
date.  If  it  was  a  total — here  is  $475.00  under  ^'per- 
sonal column."  It  is  no  longer  there.  We  had  these 
— $441.50  something.  I  can't  find  it  anyway.  Here — 
no,  that  wouldn't  be  it;  but  in  any  event,  the  prin- 
ciple is  that  this  represented  the  total  of  the  item 
as  spread  in  the  book.  These  two  over  here.  Then 
it  is  separated  by  what  it  should  be  on  here  as 
"supplies",  column  12.  Maybe  we  will  find  it.  That 
W'as  the  $45.94  according  to  the  book  and  it's  ac- 
tually $44.49  and  a  $400.00  error  deduction  from 
"personal  expense"  which  we  did  and  you  can  see 
where  those  errors  are  applied  on  the  final  sum- 
mary sheets,  if  you  are  interested.  Here,  for  ex- 
ample, "payments"  that  are  in  the  book  to  Morris 
Plan,  overstated,  "$720.00"  or  reduced  from  the  ac- 
counting, $720.00. 

Q.  Now,  where  is  this  February  1943  mistake  of 
$400.00  in  the  column?  [355] 
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A.    Well,  it's 

The  Court:  You  know,  Mr.  Crittenden,  if  you 
had  been  as  zealous  in  taking  the  evidence  in  this 
Petitioner's  information  and  data  and  worked  at  it 
from  the  standpoint  of  showing  what  her  correct 
income  was,  why,  then  you  would  have  had  a  sure 
fire  way  of  showing  whether  or  not  that  is  wrong, 
but  proceeding  at  it  the  way  you  are,  you  don't. 

Mr.  Crittenden:  I  just  want  to  read  this  in  the 
record,  if  I  may. 

The  Court :  What  is  it  you  are  going  to  read  into 
the  record,  now? 

Mr.  Crittenden:    That  February,  '43. 

The  Court :  It  depends  on  whether  or  not  I  think 
it  to  be  helpful  whether  or  not  I  want  it  in  there. 
Now,  what  is  it  you  want  in  there? 

Mr.  Crittenden:  I  got  one  spread  and  I  am  put- 
ting in  the  second  spread  that  we  handled,  Feb- 
ruary '43. 

The  Court:    What  do  you  mean  "second  spread?" 

Mr.  Crittenden:    That  is  what  he  has  done. 

The  Court:    What  are  you  talking  about? 

Mr.  Crittenden:  There  are  two  pages  that  cover 
Feluniary  1943,  so,  for  one  of  the,  I  have  read  and 
shown  what  is  in  the  record.  Secondly,  I  am  pick- 
ing it  up  here,  which  is  the  central  part  and  dated 
the  31st  day  of  February.  We  had  four  items  of 
those.  [356] 

The  Court :  And  for  what  purpose  are  you  put- 
ting it  in,  Mr.  Crittenden? 

Mr.  Crittenden:    If  I  can,  to  protect  my  record. 
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The  Court :  In  what  way  are  you  protecting  your 
record? 

Mr.  Crittenden:  He  testified  on  redirect  exam- 
ination he  had  taken  one  set  of  figures  and  set  them 
up.  Then  he  had  consolidated  them  with  some  cor- 
rections and  put  them  in  a  second  place  and  then 
he  had  set  them  up  in  a  third  place,  two  more  on 
top  of  that,  put  it  that  way.  Now,  I  am  trying  to 
show  what  he  actually  did  when  your  Honor  sees 
this. 

The  Court:  Do  you  understand  what  he  is  talk- 
ing about,  Mr.  Witness? 

The  Witness:  I  understand  that  he  is  attacking 
this  thing  on  the  possibility  of  error,  but  it  is 
simply  a  step  of  three  logical  things.  We  first  set 
down  all  the  checks  we  could  find  and  spread  the 
cash  disbursements  on  the  business  for  our  account 
as  they  are  on  the  books.  In  the  light  of  later 
events,  he  took  those  columns — we  had  found  cor- 
rections had  to  be  made.  Instead  of  correcting  our 
entire  schedule,  he  set  up  that  column,  being  some 
corrected  deductions  from  the  first  schedule  in  ad- 
dition, in  the  third  column  and  when  we  got  through 
making  those  corrections,  we  applied  the  schedule 
to  the  first  schedule  and  came  up  with  the  liase 
report  of  our  audit.  [357] 

The  Court:  All  right,  Mr.  Crittenden,  how  far 
are  you  going  in  this? 

Mr.  Crittenden:  Just  to  make  tlu^  February 
1943 

The  Court :    You  are  just  going  to  cover  1943  ? 
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Mr.  Crittenden:  That  is  all  I  am  going  to  do. 
Now,  show  us  the  page  of  31  days  of  February, 

1943? 

The  Court:  I  will  do  my  own  construing  about 
that,  Mr.  Crittenden.  I  have  heard  the  witness  and 
if  there  is  any  question  about  that,  let's  eliminate 
argumentative  matters. 

Mr.  Crittenden :  Your  Honor,  I  have  done  every- 
thing to  hasten  this  court  trial  and  if  I  am  a  little 
slow  on  some  of  these  things 

The  Court:  It  isn't  a  question  of  that.  Let's 
eliminate  the  argumentative  and  the  adjectives  and 
so  forth.  They  are  very  effective  other  times  with 
a  jury,  but  it  is  just  wasting  time  here  to  indulge 
in  them  because  you  don't  have  a  jury  here.  So, 
let's  just  eliminate  those  and  cover  substance. 

Q.  (By  Mr.  Crittenden)  :  Under  this  February 
item,  there  is  1,  2,  3,  4,  5,  6,  7,  8,  9,  10  items  that 
are  spread  in  the  first  column,  covering  the  date, 
the  second  coliunn  being  headed  "personal,"  the 
third  being  "wages"  and  the  fourth  being  "miscel- 
laneous." Then  there  is  an  item  being  "description" 
in  the  next  column. 

A.     The  next  three  columns.  [358] 

Q.  Excuse  me,  the  next  three  columns,  but  there 
are  figures  written  to  the  left  of  it  and  the  words 
to  the  right,  for  instance,  like  "February  1st"  and 
"$1.50,  Galan  Laundry."  Then  written  on  the  left 
is  "spread"  and  on  the  right,  "should  be"  and  under 
the  "should  be"  it  says  "personal,  wages,  general 
expense?"  A.     "Contract  payable." 
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Q.  "Contract  payable",  another  description  of 
"Galan"  goes  over  here  under  the  column  of 

A.     "General  expenses.'' 

Q.  "General  expense",  "should  be"  $1.50,  the 
P.G.E.  $3.25  is  carried  under  the  column  "per- 
sonal" on  the  right  and  I  notice  there  is  an  item 
of  $19.75  after  P.G.E.  and  $16.71  utilities? 

A.  You  missed  the  theory  of  this.  The  point  of 
this  is  that  the  check  P.G.E.,  $19.75  which  appears 
in  the  description  column  appears  on  the  first  sched- 
ule as  a  charge  to  the  taxpayer's  personal  account, 
to  utilities,  rather,  and  we  find  that  only  $16.71  is 
applicable  to  utilities.  Therefore,  the  difference, 
$3.25,  is  put  into  her  personal  account.  Do  you 
follow  me? 

Q.  I  follow  you.  So,  after  the  word  "P.G.E." 
there  is  the  figure  with  a  19.75-16 

A.     Minus  $16.71. 

Q.  Then  it  says  "utilities"  and  then  under 
"should  be" [359] 

The  Court:  Now,  just  back  up  a  little  bit.  Ts  it 
$19  some  cents  and  the  $16  some  cents? 

The  Witness:    Yes,  sir. 

Mr.  Crittenden:  He  writes  it.  I  don't  think  it  is 
in  any  dollars  and  cents  column. 

The  Court:  You  would  have  your  dollars  at  the 
top  and  you  know  what  it  is,  so  we  won't  quibble 
over  that  as  to  the  dollars  and  cents  because  that 
is  what  you  have  on  that  sheet? 

The  Witness:     That  is  right. 
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The  Court:  All  right.  Let's  say  dollars.  The  re- 
porter is  having  a  hard  enough  time  as  it  is. 

Q.  (By  Mr.  Crittenden) :  The  next  one  is  Feb- 
ruary 2  and  it  is  under  a  spread  "personal  $22.50" 
and  then  under  "description"  it  says  $65.00^ 

A.  Under  "miscellaneous  $65.00"  and  the  de- 
scription  


Q.  Oh,  miscellaneous  is  $65.00  and  then  the  de- 
scription follows  as  "Milton-Myers-rent." 

A.  Yes.  Will  you  let  me  follow  the  book  for  you 
on  this,  Mr.  Crittenden.  You  see,  under  column  13 
in  the  black  book  for  February,  1943,  there  is  an 
item  appearing  of  $87.50,  "rent  for  Tavern  and 
Apartment  4."  Down  at  the  bottom  of  the  page 
there  is  penciled  in  total  of  $87.50.  We  allow  that 
as  identified  by  Milton-Myers-rent,  the  check  por- 
tion of  it  $65.00  and  we  allow  the  charge  of  the 
balance  $22.50,  personal  [360]  Apartment  4,  up- 
stairs." Under  column  "other"  there  is  $65.00  and 
after  that  the  words  under  "description,"  "rent-571 
Valencia."  The  next  is  an  item,  date,  February,  31, 
and  it's  under  column  "personal"  for  $7.01  and  then 
under  "miscellaneous"  $65.00,  under  "description", 
"insurance;"  then  on  the  right  where  it  should  be 
is  "personal,  $7.01"  and  under  the  column  "other" 
$65.00  and  description  under  that,  "fire  insurance." 

Q.  Then  we  will  just  take  the  last  item  to  save  a 
lot  of  reading  in  here.  February  31,  under  colunm 
of  the  "date"  and  under  column  as  spread,  showing 
"wages,  $315.00";  under  "description"  wages  and 
under  "should  be"— it  comes  under  the  wage  column 
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of  $315.00  with  nothing  under  description.  Now, 
your  next  and  I  should  say  there  is  a  double  line 
after  that  and  in  between  are  the  totals  of  the  col- 
umns on  the  left,  and  the  columns  on  the  r\g\\i  and 
the  total  showing  the  entire  amount  of  these  col- 
umns added  up  with  an  equal  sign  showing  the  total 
of  all  of  these  items,  isn't  that  correct? 

A.  Each  side  per  book.  It  might  make  it  more 
apparent  and  understandable  to  show  that  the  books 
or  the  previous  classification  of  the  books,  I  should, 
say,  had  included  $540.96  as  a  personal  expense  of 
the  taxpayer,  $315.00  as  wages  and  $603.16  of  mis- 
cellaneous items  for  a  total  of  $1459.12.  The  rede- 
termination assigned  only  $140.21  as  personal  items. 
Wages  w^ere  $315.00,  no  change  for  some  reason. 
General  expense  was  $73.91  and  miscellaneous  items 
which  are  detailed  above,  [361]  $930.00. 

Q.  Now,  you  have  a  third  spread  on  top  of  this 
that  you  followed  through  that  you  show  us  on 
February  of  '43,  the  next  page  that  follows  this? 

Mr.  Marcussen:    What  month  is  that? 

Mr.  Crittenden:    February  of  '43. 

The  Witness:     Simply  a  summary  sheet  is  all. 

Q.  (By  Mr.  Crittenden)  :  Now,  that  shows  on 
one  page,  which  is  the  bottom  half,  marked  ^'1943 
Summary"  and  we  will  take  February.  Under  the 
column  marked  "personal"  is  the  amount  of  $540.96. 
tinder  wages  the  sum  of  $315.00  and  under  "mis- 
cellaneous", $603.16.  Then  at  the  bottom  there  are 
also  errors,  a  column,  and  then  the  net  for  1943 
shows  the  totals  under  ''personal"  and  wages  and 
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miscellaneous  and  then  I  see  it  equals  which  must 
be  the  addition  of  those  three  columns,  isn't  that 
correct,  the  total?  A.     Yes. 

Q.  Now,  do  you  have  any  more  spreads  that  go 
on  top  of  that? 

A.     Those    are   redistributed    on    the    righthand 

side. 

Q.  Under  "should  be"  in  February  there  are 
these  columns:  "140.21."  Under  "personal",  wages 
$315.00;  general  expense  $73.91.  The  column — what 
is  that  contracts?  C-o-n-t.  P-a-i-d.   [362] 

A.     Contracts. 

Q.  That  is  blank.  Under  "other"  there  is  the 
sum  of  $930.00.  Now,  are  there  any  more  spreads 
or  any  additions  or  corrections  of  February,  '43? 

A.  This  "other"  column  is  broken  down  by  the 
details  of  it.  There  weren't  enough  columns,  in 
other  words,  to  subdivide  on  one  schedule.  Actually 
the  total  column  for  the  year  there,  so  far  as  this 
schedule  of  restrictions  went,  was  $6,558.65  and  that 
is  made  up  of  the  rent  and  accounting  service, 
painting,  insurance,  bad  checks,  a  total  of  $999.00 
of  allowable  business  deductions.  It  also  records  the 
purchases  of  a  piano,  stove,  ring  at  Brilliant's,  ring 
at  Maxford's,  watch  at  Brilliants;  rug  and  furni- 
ture at  Lachman's  and  shrubs  for  the  Baker  Street 
property  or  capital  assets  purchased  of  $2,218.64; 
shows  the  purchase  of  $1,101.77  in  bonds;  $200.00 
Libery  Loan ;  $500.00  deposit  to  the  William  Lewis 
Liquor  Company  and  $33.00  for  the  music  change 
fund;  total  of  $1834.77  cash  or  equal.  It  includes 
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item  marked  "gambling,  $2265.90,"  labeled  gambling 
with  a  question  mark  after  it;  $795.64  labeled 
"loans"  with  a  question  mark  after  it;  $444.50 
labeled  "donations"  with  a  question  mark  after  it. 
Those  last  three  items  totaling  $1,506.24  to  be  deter- 
mined the  total,  as  previously  given,  of  all  of  these 
items  was  $6,558.65  as  respects  that  total.  Now,  if 
you  want  to  follow  this  through,  those  items 
were [363] 

The  Court:     Are  you  still  on  February  of  '43? 

Mr.  Crittenden:  Yes.  We  are  referring  to  Feb- 
ruary '43  items. 

The  Witness:  This  was  the  effect  on  the  change 
of  February  '43  items  on  the  total  of  the  items  in 
that  column  for  the  summary  of  the  year. 

The  Court :  That  is  the  reason  I  asked  the  ques- 
tion. You  are  on  February  of  '43? 

The  Witness:    That  is  correct. 

Q.  (By  Mr.  Crittenden)  :  All  I  am  interested  in 
finding  out  is  how  you  take  this  spread  for  Feb- 
ruary '43  and  carry  it  through  on  your  adjust- 
ments ? 

A.     I  guess  that  is  all  there  was  for  '43. 

The  Court:  Now,  let  me  make  a  suggestion  to 
you  for  the  purposes  of  your  case  and  the  benefit 
of  your  client.  You  had  better  use  a  little  bit  of 
diligence  here  in  working  OTit  what  she  actually  had 
and  where  it  went  and  what  her  income  was. 

Mr.  Crittenden:     That  is  all  in  the  recoi'd. 

The  Court:  And  then  you  would  be  getting  somi^- 
where,  whereas  I  can't  see  that  you  are  here. 
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Mr.  Crittenden:  Pages  and  pages  and  pages  of 
testimony  that  are  before  your  Honor  that  I  don't 
want  to  read  them  to  you  now.  [364] 

The  Court:  Why  bother  with  this  if  you  have 
actually  in  the  record  what  she  actually  made  and 
what  her  income  is  as  evidence  of  it.  All  you  have 
to  do  is  argue  it  on  brief.  I  don't  have  to  have  all 
this  matter  here  being  dragged  in  because  your  re- 
sults, if  you  have  got  in  here  a  showing  of  what 
hor  income  was  and  what  her  expenses  were,  why, 
that  in  and  of  itself,  when  laid  alongside  of  the 
results  in  Exhibit  "J"  and  "K",  will  supply  all  the 
basis  that  you  need  for  making  your  argument  and 
that  will  supply  all  the  basis  you  need  for  your 
conclusion  if  it  is  wrong,  but  go  ahead. 

Mr.  Crittenden:  He  was  asked  questions  on 
direct 

The  Court:  He  was  asked  on  redirect  how  he 
arrived  at  these  things  and  who  arrived  at  them 
and  if  it  was  a  composite  of  various  things  that  are 
there  and  other  adjustments  and  he  so  answered. 
All  right,  let's  get  along. 

Q.  (By  Mr.  Crittenden)  :  We  have  all  of  Feb- 
ruary '43  out  of  the  way,  the  different  spreads  you 
were  referring  to  before  and  the  corrections  and  ad- 
justments that  you  testified  to  on  redirect  exam- 
ination ? 

A.    Are  you  asking  me  a  question? 

Q.    Yes. 

A.     I  have  no  more  sheets  on  it  that  I  can  find. 

Mr.  Crittenden:    All  right,  that  is  all.  [365] 
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Mr.  Marciissen:  I  have  one  question,  if  your 
Honor  please. 

Redirect  Examination 

Q.  (By  Mr.  Marcussen) :  Do  you  know,  ^Nlr. 
Tormey,  whether  a  liquor  license  is  required  on  an 
apartment  establishment  such  as  Mrs.  O'Connor 
was  operating  during  the  taxable  years  involved 
here?  A.     I  understand  so,  yes,  sir. 

Q.  Do  you  know  w^hether  they  have  any  value  in 
the  State  of  California? 

Mr.  Crittenden:  I  will  ask  that  the  witness  be 
qualified. 

Mr.  Marcussen:  I  am  not  qualifying.  I  am  ask- 
ing if  he  knows  whether  they  have  any  vahie? 

A.  I  know  of  my  personal  knowledge  they  have 
a  going  concern  value  which  depends  on  what  you 
can  get  for  it.  They  also  have  a  statutory  value  de- 
termined on  the  license  rate  which  is  $525.00  a  year. 
I  know  the  taxpayer 

The  Court:    Just  a  moment 


Q.  (By  Mr.  Marcussen)  :  Do  you  know  whether 
in  the  State  of  California  they  exchange  hands  for 
substantial  sums  of  money? 

A.  I  know  it's  common  knowledge  that  it  does. 
I  haven't  any  way  of  proving  it,  except  other  cases 
I  have  investigated  and  could  refer  to  the  files  in 
those  cases.  [366] 

Q.  And  do  you  know  of  what  th(^  value  of  a 
liquor  license  was,  say,  in  1944? 

Mr.  Crittenden:  We  will  move  that  any  ques- 
tions as  to  this  be  restricted  to  the  man's  knowledge 
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and  if  it  isn't  in  his  knowledge,  we  not  waste  the 

time  of  the  Court. 

The  Court :    Read  the  question. 

(Question  read.) 

The  Court:  What  do  you  mean  by  that,  Mr. 
Marcussen?  I  wouldn't  know  just  what  you  are 
asking  there. 

Mr.  Marcussen:  Well,  the  taxpayer  has  pur- 
chased the  full  interest  in  this  bar 

The  Court:  And  I  assume  that  I  am  talking 
about  your  question  now. 

Mr.  Marcussen :  I  want  to  find  out  what  was  the 
value — I  should  say,  in  1943 — I  beg  your  pardon. 
I  want  to  find  out  what  the  value  is  so  as  to  give 
some  clue  of  how  much,  if  any,  of  the  $615.00 
w^hich  she  paid  for  the  remaining  half  interest  and 
how  much,  if  any,  of  the  first  $1000.00  she  paid  for 
the  first  half  interest  might  be  reasonably  allocated  ? 

The  Court:  All  right.  I  will  sustain  the  objec- 
tion on  that  question  because  he  has  shown  what 
he  did  and  I  have  no — there  isn't  anything  here 
to  indicate  that  this  man 

Mr.  Marcussen:  Very  well.  It  is  not  part  of  my 
burden  of  proof.  With  that,  I  will  withdraw  the 
question.  [367] 

The  Court:  If  you  needed  to  prove  that  or 
wanted  to  show  it,  why,  there  would  probably  be 
some  ways,  but  I  don't  find  anything  from  this 
witness  to  show  he  knows  anything  more  about  it 
than  the  fact  he  has  worked  on  some  cases  where 
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there  were  some  transactions,  but  I  wouldn't  con- 
sider that  as  qualifying.  Objection  sustained. 
Mr.  Marcussen :  That  is  all,  your  Honor. 


*  *  *  *  ♦ 


CLARENCE  L.  KRAUSE 

resumed  his  testimony  as  follows: 

Cross  Examination 

Q.  (By  Mr.  Crittenden)  :  Mr.  Krause,  you  are 
with  the  Intelligence  Unit  and  will  you  describe 
your  job? 

A.  I  am  with  the  Intelligence  Unit  of  the  Bu- 
reau of  Internal  Revenue. 

Q.  You  had  occasion  to  make  an  audit  in  this 
case  for  the  second  trial? 

A.     For  the  second  criminal  trial,  yes. 

Q.  You  have  with  you  the  worksheets  that  cover 
that  particular  period  of  Mrs.  O'Connor  from  1942 
through  1944? 

A.  I  have  my  worksheets  that  I  used  in  tlie 
second  criminal  trial  for  those  years,  yes. 

Q.  Now,  this  is  solely  informative  for  the  Court. 
It  appears  in  the  record  before  him  which  he  has 
not  read.  You  made  an  entire  reaudit  of  all  the 
accounts  and  checks  and  all  those  records  that  were 
in  the  evidence  in  the  first  trial  for  the  second  trial, 
didn't  you  ? 

A.  I  made  an  entirely  new  audit  from  the  oiiu- 
inal  [377]  basic  records. 

Q.  Now,  will  you  give  me  from  your  audit  tlu^ 
business  expenses  for  the  period  from  1942  fi'om 
the  time  Mrs.  O'Connor  took  over  the  business  as  an 
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individual,  which  was  the  16th  day  of  July,  1942,  to 

the  end  of  1942? 

A.  Merchandise  purchased,  not  considering  i;i- 
ventories,  $9,631.86.  Wages  paid 

The  Court:     That  is  for  what  period? 

The  Witness:  This  is  for  the  period  of  July  16, 
1942  to  December  31,  1942. 

The  Court:    All  right. 

The  Witness:  Wages  paid,  $2018.20.  Business 
taxes  paid,  $916.81.  Supplies  purchased,  $306.49. 
Miscellaneous  bar  expenses  paid,  $1,340.68;  gam- 
bling losses  paid,  $167.50;  bad  debts,  $42.50;  auto- 
mobile expenses,  $133.10;  depreciation  automobile, 
$339.20;  depreciation  bar  fixtures,  $320.00;  total, 
$15,216.34. 

Q.  (By  Mr.  Crittenden) :  Now,  you  computed 
your  business  income  for  the  same  period  for  the 
bar  business  expense.  Will  you  tell  your  Honor 
how  you  did  that? 

The  Court:  What  do  you  mean  expense  of  the 
business  ? 

Mr.  Crittenden :    Receipts  of  the  business. 

The  Witness:    You  mean  for  the  bar? 

Uv.  Crittenden:    That  is  right.  [378] 

The  Witness:  Yes.  I  computed  your  corrected 
business  receipts  for  the  same  period.  I  computed 
that  by  taking  the  taxpayer's  bank  deposits,  net 
l)ank  deposits  after  eliminating  transfers,  rede- 
posits,  loans  and  so  forth  and  adding  to  that  the 
cash  payouts  as  differentiated  from  check  payouts. 
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Q.  (By  Mr.  Crittenden) :  Will  you  give  me  the 
amount  of  that? 

A.  The  total  that  I  got  from  the  computation 
was  $15,388.47. 

Q.  What  is  the  difference  between  that  and  ex- 
pense by  your  computation? 

A.  My  corrected  business  income  for  that  period 
of  $172.13. 

Q.  Now,  was  there  any  income  from  real  prop- 
erty, other  income?  A.     Yes,  there  was. 

Q.     Will  you  give  that? 

A.  We  show  the  salaries  received,  $1380.00; 
Morris  Plan  Thrift  Account  interest,  $22.44  and  net 
rental  income  of  $217.47. 

Q.     Can  you  give  me  the  total  of  that? 

A.     Total  of  that  would  be  $1,619.91. 

Q.     Was  the  rental  income  in  there? 

A.     Yes,  rental  income  was  $217.47.   [379] 

Q.     Did  you  set  up  depreciation? 

A.     Yes,  depreciation. 

Q.     Will  you  give  it  to  the  Court? 

A.     You  want  the  details? 

Q.     The  details  of  depreciation? 

A.  The  rent  schedule  shows  rent  received, 
$303.00,  rental  expenses  of  $50.38;  rental  furniture 
depreciation,  $35.15,  making  a  net  rental  income 
$217.47. 

Q.  Now,  Mr.  Krause,  I  will  appreciate  the 
Honor  states  that  an  account  is  no  better  tliaii  tlic 
items  that  go  into  it. 

The  Court:    Who  said  that? 
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Mr.  Crittenden :  Well,  excuse  me,  I  thought— we 
wove  discussing  that  earlier  when  we  were  saying 
an  account  was  no  better  than  what  goes  into  it 

The  Court:  What  did  you  say?  You  said  I  said 
that  ? 

Mr.  Crittenden :  We  were  discussing  that.  Some- 
one said  it. 

Mr.  Marcussen:  That  is  the  type  of  thing  that 
c^oes  in  this  record. 

The  Court :  Don't  you  undertake  to  put  words  in 
my  mouth.  You  ask  your  questions. 

Q.  (By  Mr.  Crittenden) :  Now,  do  you  have 
sheets  showing  how  you  arrived  at  those  deductions 
and  what  items  go  into  it? 

A.    Yes,  I  do.  [380] 

Q.     Can  you  show  me  how  it  is  set  up  there? 

The  Court:  Now,  that  sort  of  thing,  Mr.  Crit- 
tenden, hurts  your  own  case. 

Mr.  Crittenden:     I  am  sorry,  your  Honor. 

Q.  (By  Mr.  Crittenden) :  You  have  columns 
here  showing  the  deductions  that  you  took  and  how 
you  arrived  at  it? 

A.  I  have  entire  worksheets  here.  First  of  all 
I  have  listed  the  checks,  disbursements  made  by 
check  by  months. 

Q.     Are  they  listed  by  name  and  amount? 

A.  Listed  by  date,  by  name,  by  amount  and 
classified. 

Q.     And  classified? 

A.  And  after  that  I  listed  the  disbursements 
made  in  cash,  likewise  classified. 
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Q.  And  totaled  and  then  grand  totaled  ))y  each 
item  as  they  appear  in  the  book  or  account.  Give  iis 
an  example,  will  you? 

A.  I  have  them  listed  hy  dates  as  they  are  ex- 
actly shown  in  the  book  and  then  I  have  totaled 
them  ])y  months  as  to  those  expenditures  in  cash, 
those  expenditures  in  check  and  then  they  are 
totaled  together  for  the  entire  month.  I  also  have 
photostats  of  the  book  itself  with  a  key  shown  on 
the  i:)hotostat  of  the  book  in  which  the  key  shows 
exactly  each  item  shown  in  the  book  whether  it's 
been  allowed  or  disallowed,  whether  it's  been  found 
to  be  paid  by  cash,  whether  it's  been  [381]  found 
to  be  paid  by  check.  The  entire  matter  is  sum- 
marized for  the  total. 

Mr.  Crittenden:  Now,  your  Honor,  I  will  want 
to  show  the  items  that  go  into  this  deduction.  That 
can  be  done  in  several  ways.  I  am  suggesting,  in 
order  to  save  time,  could  I  have  photograi)hs  made 
at  my  expense  of  these  items  of  the  check  and  the 
cash  expense  to  total  up  to  this  amount  and  then 
put  those  into  evidence  instead  of  putting  in  the 
sheets? 

The  Court:  He  wouldn't  know  the  answer  to 
that. 

Mr.  Crittenden:    I  am  asking  his  Honor  if  I  can. 

The  Court:  I  really  don't  know.  You  will  have 
to  make  your  own  decision.  I  don't  know  anything 
about  it. 

Mr.  Crittenden:  We  will  take  each  sheet  by  the 
month  then  and  will  you  identify  the  sh(M>t  ])y  the 
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month,  how  you  made  these  up,  starting  in  July 

of  1942? 

The  Court :  Now,  what  are  those  sheets  he  is  ask- 
ing you  about,  Mr.  Witness? 

The  Witness:  These  are  fourteen-colimm  ac- 
counting sheets  in  which  I  have  listed  all  the  dis- 
bursements for  the  cash,  whether  cash  or  whether 
check  and  then  I  have  classified  them  as  to  the 
various  types. 

The  Court:  Where  did  you  get  those  disburse- 
ments? 

The  Witness :  I  got  them  from  the  books  or  from 
the  taxpayer's  checks. 

The  Court :  In  other  words,  what  you  have  there 
[382]  you  made  up  solely  from  what  books? 

The  Witness:     From  the  taxpayer's  black  book. 

The  Court:    The  black  book  and  checks? 

The  Witness:    From  the  taxpayer's  checks. 

The  Court:     Nothing  else? 

The  Witness:  Not  a  thing  else  on  these  partic- 
ular sheets,  no,  your  Honor. 

The  Court:  Now,  do  I  understand  that  all  of 
those  matters  are  in  the  record,  the  checks  and  the 
books  ? 

Mr.  Crittenden :  These  and  these  total  them  and 
it  saves  me  the  trouble  of  doing  it  in  a  brief  and 
it  is  done  neatly  and  nicely  and  I  want  to  put  them 
in  this  form. 

The  Court :  Make  your  offer  if  that  is  what  you 
want. 

Mr.  Crittenden:    May  I  have  the  sheet  of  1942? 
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The  Court:  Don't  tear  anything  out  of  there. 
You  want  to  offer  the  sheet  of  1942  ? 

Mr.  Crittenden:  July  through  December.  I  am 
starting  with  July  now. 

The  Court :    Oh,  all  right.  You  have  those  sheets. 

The  Witness:  July  consists  of  three  pages  and 
the  totals  for  the  half  month  July  16-31.  Do  you 
want  the  figures? 

Mr.  Crittenden:  Well,  I  thought  we  could  use 
the  sheets  themselves  now. 

Mr.  Marcussen :  You  mean  you  are  offering  these 
sheets  in  evidence?  [383] 

Mr.   Crittenden:     Yes. 

Mr.  Marcussen:  I  will  object  to  the  offering  of 
the  sheets  in  evidence. 

The  Court:  Let  me  ask  you  again,  Mr.  Witness, 
do  I  understand  from  you  that  this  is  a  tabulation 
that  you  made  from  the  books,  this  black  book  that 
is  in  evidence  and  from  the  checks  and  check  stu])vS 
or  the  checks?  Just  tell  me  again  exactly  what  you 
have  got  in  there? 

The  Witness:  Sure.  My  source  of  information 
was  the  taxpayer's  checks  and  the  black  liook. 

The  Court:    That  is  all? 

The  Witness :  That  is  all.  I  compared  the  chi^cks 
to  the  items  in  the  black  book  to  ascei-tain 

The  Court:    And  those  are  in  evidence? 

The  Witness:    Yes,  sir. 

The  Court:     All  right,  the  objection  sustained. 

Mr.  Crittenden:  It  saves  the  trou))le  of  a  com])u- 
tation.  I  will  have  to  read  these  in  the  record. 
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The  Court:  You  won't  have  to  do  any  such 
thing.  Your  basic  records  are  in  evidence.  All  this 
is  is  a  tabulation  of  those  things? 

Mr.  Crittenden:     That  is  right. 

The  Court:  And  you  can  make  your  own  tabu- 
lation on  that  just  the  same  as  anybody  else  and 
we  already  have  the  testimony  that  this  determina- 
tion here  was  not  made  from  those.  [384]  It  is  a 
composite  of  things  and  I  am  not  going  to  try  to 
reconcile  that,  Mr.  Crittenden. 

Mr.  Crittenden:  I  asked  the  specific  question  of 
Mr.  Tormey  if  all  the  information  he  had  compiled, 
th(^  l)asic  matter  was  in  the  evidence  and  he  said 
yes. 

Mr.  Marcussen:    Mr.  Tormey,  yes. 

Mr.  Crittenden:  Mr.  Tormey  did.  Now,  this  is 
the  basic  evidence,  only  it's  added  up  and  comes 
to  an  entirely  different  result. 

The  Court:  That  is  his  tabulation  of  it  that  he 
made.  The  evidence  is  over  here. 

Mr.  Crittenden:  That  is  right.  Now,  that  is  all 
the  value  of  an  accountant's  testimony  at  the  most 
is  what  it  contains  and  how  he  adds  these  factual 
matters  together  to  arrive  at  a  particular  sum. 

The  Court:  That  is  not  the  determination.  It  is 
a  part  of  it. 

Mr.  Crittenden:  It  is  entirely  different  than  the 
evidence  that  was  given  before. 

The  Court :  Sure,  but  whatever  there  is  in  there, 
to  test  the  difference  you  have  got  it  in  the  record, 
in  the  black  book  and  in  your  checks. 


I 
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Mr.  Crittenden :  That  is  right  and  here  they  are 
all  tabulated. 

The  Court:  That  is  right.  All  right,  that  is  not 
[385]  competent  evidence  over  the  objection  of  op- 
posing Counsel  and  that  would  mean  I  am  going 
to  have  to  do  some  auditing  and  I  am  not  from 
secondary  evidence.  I  am  just  not  going  to  do  it, 
Mr.  Crittenden. 

Mr.  Crittenden :  This  isn't  auditing  from  second- 
ary evidence. 

The  Court :  It  is.  That  is  secondary  right  there ; 
that  is  what  it  is.  All  it  is  are  figures  that  he  says 
he  has  taken  from  original  competent  evidence  that 
is  in  the  record. 

Mr.  Crittenden:  That  is  the  same  thing  Mr. 
Tormey  did  only  he  has  an  entirely  different  result. 

The  Court:  Mr.  Crittenden,  all  imder  the  sun 
Mr.  Tormey's  evidence  was  is  to  show  for  the  benefit 
of  this  Court  the  manner  in  which  he  arrived  at  the 
amounts  that  went  into  that  detennination.  They 
are  not  even  proof  of  the  correctness  of  the  deter- 
mination. 

Mr.  Crittenden :  I  am  showing  your  Honor  what 
the  correctness  would  be  if  properly  added  together. 

The  Court:  All  right.  I  don't  want  to  take  it 
from  that.  Make  your  determination.  That  fui-ther 
allows  you  a  margin  of  error. 

Mr.  Marcussen:    In  favor  of  tlu^  taxpayer. 

The  Court:  I  don't  know.  It  might  l)e  in  favor 
of  the  Government  so  far  as  I  am  concerned.  TF  it 
was  in  favor  [386]  of  the  Government,  tlic  ruling 
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would  be  exactly  the  same.  I  don't  know  now  in 
whose  favor  it  is  in.  It  is  not  competent  evidence 
and  I  am  not  going  to  take  it,  particularly  when 
the  competent  evidence  is  in  the  record. 

Mr.  Crittenden:  Suppose  I  had  brought  an 
amount  and  said  I  looked  at  these  books  and  came 
up  with  this  total.  That  would  have  been  competent 
evidence?  So  much  was  expense  and  so  much  was 
income  ? 

The  Court:    It  might. 

Mr.  Crittenden :    That  is  what  I  am  doing  here. 

Mr.  Marcussen :  I  am  not  willing  that  that  should 
be  released  to  Counsel. 

The  Court:     I  am  not  going  to  take  it. 

Mr.  Marcussen:    I  will  have  to  deny  it. 

The  Court:  I  want  to  know  what  those  records 
are. 

Mr.  Crittenden:  You  don't  intend  to  audit  them, 
I  take  it? 

The  Court:  I  am  going  to  do  enough  to  satisfy 
myself  as  to  what  they  show. 

Mr.  Crittenden:  Here  is  an  example  where  it 
has  all  been  done  to  save  your  Honor  the  trouble. 
Maybe  I  misunderstood. 

The  Court:  You  apparently  do  not  understand, 
Mr.  Crittenden,  what  I  have  been  saying.  You  have 
got  your  evidence  in  the  record.  You  have  a  part  of 
it.  You  have  a  tabulation  that  has  been  made  by  this 
witness  of  part  of  the  evidence  and  [387]  this  evi- 
dence is  the  correct  controlling  evidence  so  far  as 
any  determination  is  concerned.  That  is,  it  is  com- 
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petent  and  here  you  have  this  witness'  tabulation 
that  he  made  up  for  another  purpose,  which  may 
or  may  not  understandably  tie  in  with  the  deter- 
mination. Now,  the  point  I  have  been  tryiiit^  to  tell 
you  all  evening  is  that  if  you  had  prepared  your 
case,  you  would  have  taken  the  evidence  at  hand; 
you  would  have  had  a  determination  from  tliat 
made  as  to  what  the  correct  amoimt  of  the  income 
is  and  then  you  could  have  put  that  alongside  of 
this  determination  and  to  the  extent  that  it  differed 
and  it  was  tied  in  with  the  evidence  here,  why,  then 
I  could  have  seen  it  at  once. 

Mr.  Crittenden:  Isn't  it  the  testimony  that  does 
that,  your  Honor?  Do  I  understand  that  the  Gov- 
ernment's computations  are  prima  facie  evidence  of 
that  fact.  The  moment  I  introduce  a  book  that  has 
different  results  that  can  be  obtained  from  it,  then 
I  ha,ve  evidence  on  which  the  Court  may  make  its 
own  determination.  I  may  bring  in  a  number  of 
books,  receipts  or  expenditures  or  checks,  which  T 
have  done.  Then  I  put  on  secondary  evidence  to  as- 
sist the  Court  in  using  that  in  arriving  at  a  different 
figure. 

The  Court:  That  will  not  assist  mc^  in  arriving 
at  w^hat  you  are  talking  about  because  it  is  a  dif- 
ferent audit  from  the  one  on  which  this  determina- 
tion is  based.  I  allowed  that  testimony  in  only  for 
the  purpose  of  explanation  as  to  how  it  ['^88]  is  set 
up,  not  for  the  truth  or  correctness  of  the  figures 
therein  stated.  I  don't  know  whether  tlu^v  arc*  right 
or  not. 
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Mr.  Crittenden:  I  don't  assume  your  Honor  is 
going  through  there  and  set  up  every  check  on  a 
spread  and  make  his  computation  from  this  evi- 
dence. 

The  Court :  You  can  assume  or  not  assume  what 
I  am  going  to  do  in  my  study  of  the  evidence  in 
the  determination  of  the  facts  in  this  case,  because 
that  is  my  job  and  I  propose  to  do  it. 

Mr.  Crittenden:     Well,  I  realize  that,  but  you 

would  be  at  this  thing  for  months,  I  would  say,  if 

you  had  to  do  that.  [389] 
***** 

The  Court:  You  mean  it  is  going  to  save  you  a 
lot  of  work  if  you  can  get  that  accepted  as  being 
evidence  of  facts  in  this  case. 

Mr.  Crittenden:  No.  The  evidence  of  facts  are 
the  books  and  the  account  and  the  testimony  of  the 
witnesses  as  to  what  each  item  was  and  there  are 
pages  and  pages  of  that  testimony. 

The  Court:  Over  objection  the  documents  are 
not  admitted. 

Mr.  Crittenden :  I  can  see  your  Honor's  position. 
The  only  thing  left  for  me  to  do  is  start  reading 
these  things. 

The  Court :  You  are  not  going  to  read  them  from 
there  because  I  am  ruling  that  out.  All  under  the 
sun  that  is  is  secondary  stuff  that  somebody  has 
used  for  some  purpose.  The  original  evidence,  the 
competent  evidence  according  to  your  own  state- 
ment is  over  there.  [393] 


*  *  *  *  * 
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Mr.  Crittenden:    Well,  let's  take  an  example. 

The  Court:  You  don't  know  of  any  examples. 
You  have  gone  over  it. 

Mr.  Crittenden:  You  mean  to  say  your  Honor 
is  ruling  that  it  is  impossible  for  me  to  go  ahead 
and  examine  as  to  what  items  Mr.  Krause  has  put 
in  here  to  arrive  at  these  different  figures  on  which 
he  has  testified  ? 

The  Court:  Mr.  Crittenden,  Mr.  Krause 's  audit 
is  not  the  basis  of  the  determination  of  the  Com- 
missioner in  this  case  that  is  on  trial  before  me. 
Now,  if  it  were,  the  work  of  an  agent  would  be  ad- 
missible here  for  one  purpose  and  one  purpose  alone 
and  that  is  to  show  how  the  determination  was 
arrived  at,  not  as  proof  of  any  of  the  facts  con- 
tained therein. 

Mr.  Crittenden:  That  is  true  and  just  what 
weight  your  Honor  should  give  to  it  when  you 
say  that. 

The    Court:     Well,    that   doesn't   help   you   one 

iota,  Mr.  Crittenden.  It  is  up  to  you  to  show  wherein 

it  is  wrong,   not  from  somebody  else's  listing  of 

these  secondarily,  but  by  basic  evidence.  [396] 
*  *  *  ^e  4«- 

Mr.  Crittenden:  I  appreciate  that,  l)ut  I  don't 
want  to  go  to  the  trouble  when  it  is  all  talnilated 
here  and  assist  the  Court  on  this. 

The  Court:  That  is  exactly  the  point.  You 
don't  want  to  prepare  your  case.  You  want  to  fool 
around  here  with  picking  away  here  and  there  on 
some  figure  that  is  not  proof  of  the  fact. 
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Mr.  Crittenden:  The  proof  of  the  facts  are  al- 
ready in  the  record.  Even  Mr.  Tormey  said  all  his 
computations  were  from  that  basic  data. 

The  Court:  And  it  is  scattered  all  through  that 
record  there. 

Mr.  Crittenden:     That  is  right. 

The  Court:  But  it  is  made  up  into  a  final  de- 
termination. 

Mr.  Crittenden:    That  is  right  and  I  don't  think 

your  Honor  is  bound  by  it.  On  the  basic  data  there 

is  considerable  difference  between  these  figures  and 

the  figure  Mr.   Tormey  gave.   The  reason   is  Mr. 

Tormey  sat  down  and  said  so  much  for  a  party.  I 

won't  allow  it.  This  man  says  I  put  in  expense  for 

the  taxpayer  what  the  taxpayer  claimed  as  gambling 

losses.  [399] 
***** 

The  Court:  Let  me  question  the  witness  again. 
Mr.  Krause,  you  have  made  up  a  tabulation  of 
disbursements,  as  I  understand  it,  in  connection 
with  the  operation  of  the  bar? 

The  Witness:    Yes,  your  Honor. 

The  Court:  And  it  covers  expenditures  as  you 
tabulated  it  from  that  book  over  there  ? 

The  Witness:  From  the  black  book,  yes,  your 
Honor. 

The  Court :    And  his  checks  ? 

The  Witness:     Yes,  your  Honor. 

The  Court:    When  did  you  make  it? 

The  Witness:    I  made  this  in  December  of  1947. 

The  Court:    In  December  of  '47? 
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The  Witness:    Yes. 

The  Court:    What  did  you  make  it  for? 

The  Witness:  For  the  purpose  of  the  second 
criminal  trial,  tax  trial. 

The  Court:  Did  you  have  anything-  to  do  with 
the  preparation  of  it  or  work  out  the  final  report 
which  was  the  basis  of  this  determination  here? 

The  Witness:  Yes,  to  the  extent  that  I  started 
the  investigation  originally. 

The  Court:  Is  this  a  part  of  it  or  is  it  some- 
thing else? 

The  Witness:  This  is  not  a  part  of  it.  This  is 
[401]  entirely  a  separate  matter. 

The  Court:  All  right,  that  satisfies  me.  I  don't 
want  the  record  burdened  with  it,  Mr.  Crittenden. 

Mr.  Crittenden:  Your  Honor,  unless  we  ])resent 
the  matter  that  way,  then  I  am  going  to  ask  him 
about  it.  In  the  form  of  brief,  I  wouldn't  hesitate. 
I  will  say  this,  as  to  his  total  of  expenditures,  they 
are  just  approximately  the  columns  I  ran  on  in 
preparation  for  the  first  trial,  so  I  can  say  that  his 
figures  that  he  has  here  on  expenditures  and  the 
ones  I  will  submit  to  you  in  a  brief  will  ])e  Just 
about  the  same. 

The  Court:  Did  you  examine  him  on  this  in  the 
first  trial? 

Mr.  Crittenden:    No,  I  just  took  generalities. 

Mr.  Marcussen:  I  think  that  is  not  correct.  This 
witness  was  cross  examined  in  the  first  criminal 
trial. 

The   Court:     In  criminal   proceeding  wiiere   the 
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burden  is  the  other  way  and  there  has  to  be  proof 
beyond  a  reasonable  doubt,  they  sort  of  spot  here 
and  there  to  show  up  for  the  benefit  of  a  jury  an 
error.  Here,  even  though  it  is  small,  an  error  here 
and  there  is  somewhat  different  from  a  showing  of 
the  correctness  of  a  determination  or  the  incorrect- 
ness of  a  determination  in  a  civil  proceeding  such 
as  this. 

Mr.  Marcussen:    That  is  exactly  what  was  done 

to  the  jury  in  the  criminal  case.  [402] 
«  •  «  «  • 

The  Court:  Mr.  Marcussen,  as  Counsel  for  the 
Government  and  having  made  your  objection,  what 
is  that^ 

Mr.  Marcussen:    The  page 

The  Court:  And  for  the  purposes  of  the  record 
I  think  I  will  have  you  make  your  statement  with 
reference  to  what  it  is  and  give  your  basis  for  your 
objection  and  why  you  are  objecting  to  its  being 
utilized  in  the  record. 

Mr.  Marcussen:  Very  well,  your  Honor.  As  I 
understand  it,  this  is  a  statement  of  the  disburse- 
ments made  by  the  taxpayer  for  the  year  1942  and 
this  statement  contains  a  listing  of  the  checks 
written  by  the  taxpayer  for  the  year  1942  and  it 
also  contains  a  statement  of  disbursements  made  by 
the  taxpayer  in  the  form  of  cash  as  distinguished 
from  checks  and  then  it  contains  certain  columns. 
It  is  a  work  [407]  sheet  containing  numerous  col- 
umns extended  to  the  right  in  which  they  are  set 
forth  here,  the  columns  are  headed  ''wages  and  bar 


Commissioner  of  Internal  Revenue         351 

(Testimony  of  Clarence  L.  Kraiise.) 
taxes,  bar  expenses,  supplies''  and  then  over  at  the 
extreme   right   ''personal   and   miscellaneous''   and 
sub-headings  under  each  one  of  those,  exi)lanation 
and  amount. 

Now,  Respondent  objects  to  the  introduction  in 
evidence  or  to  the  use  of  these  documents  in  this 
trial  for  the  reason  that  they  represent  working 
papers  of  Mr.  Krause  who  made  an  independent 
audit  wholly  and  completely  disconnected  from  tlie 
determination  of  deficiency  in  this  case.  His  audit 
is  based — was  made,  rather,  and  his  distribution 
of  allowable  expenses  was  made  for  the  purpose 
of  presenting  a  computation  of  unrecorded  income 
in  the  second  criminal  trial.  He  did  not,  as  I  un- 
derstand it,  in  the  presentation  of  this  audit  make 
the  usual  Bureau  of  Internal  Revenue  audit  in 
which  items  which  were  not  substantiated  as  de- 
ductions were  disallowed.  All  items  concerning 
which  there  was  any  issue  at  all,  all  determina- 
tions with  respect  to  them  were  resolved  in  favor 
of  the  taxpayer  for  the  purpose  of  simplifying 
the  issues,  the  issue  that  was  presented  to  tlie  Jury 
in  the  criminal  case  in  this  mattei*.  Tt  is  not  at  all 
connected  with  the  deficiency  case  here.  It  is  an 
entirely  separate  audit  and  has  nothing  to  do  witli 
the  issue  here. 

The  Court:  Now,  normally  in  a  criminal  tiial 
there  has  to  be  definite  charges  to  dc^finitc'  items  and 
figures  and  [408]  if  the  counts  in  the  indii'tnicnt 
are  not  definite  and  clear,  why,  then  it  would  be 
subject  to  being  quashed  and  thrown  out  as  fault) . 
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Now,  do  I  understand  this  then:  That  for  the  pur- 
poses of  this  tabulation  that  what  you  are  saying 
is  that  where  there  was  any  basis  without — I  mean 
clean-cut  basis  from  the  showing  on  the  books, 
without  the  exercise  of  judgment,  on  the  basis  of 
imsubstantiated  amounts,  that  only  those  that  were 
without  any  need  or  necessity  for  that  were  classi- 
fied there? 

Mr.  Marcussen:     As  disallowed  expense. 

The  Court:    As  disallowed  expense? 

Mr.  Marcussen:    That  is  right. 

The  Court:  Were  those  vague  and  indefinite 
items  in  there? 

Mr.  Marcussen :    That  is  correct. 

The  Court:  Where  they  would  be  open  to  ques- 
tion and  open  to  proof? 

Mr.  Marcussen:    That  is  correct. 

The  Court:  One  way  or  the  other  they  were,  as 
a  general  proposition,  passed  over  and  allowed  to 
stand  as  if  they  were  deductions  whether  they  were 
or  not? 

Mr.  Marcussen:  Exactly.  All  doubtful  items  for 
the  purposes  of  the  Court^ 

The  Court:  Now,  just  wait  a  minute  until  I  get 
through.  Now,  Mr.  Krause,  you  made  up  that  state- 
ment. You  [409]  made  up  that  tabulation  there. 
You  have  heard  the  discussion.  It  has  been  over 
extensive  and  a  lot  of  repetition  here  on  my  part, 
on  Counsel's  part  and  you  have  heard  that  state- 
ment. Now,  you  made  it  up.  Do  you  know  the  pur- 
pose for  what  it  was  used?  Is  that  later  statement 
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correct  as   to   what   you   allowed   as   expense   and 
what  you  disallowed  for  the  purposes  of  that  tab- 
ulation ? 

The  Witness:  Yes,  it  is,  your  Honor;  the  state- 
ment is  entirely  correct. 

The  Court:  In  other  words,  if  there  was  any 
apparent  question  where  it  might  have  been  ex- 
pense or  it  might  not  have  been  expense,  am  I  to 
understand  that  you  for  the  purposes  of  that  audit 
waived  any  question  and  merely  entered  it  as  an 
expense  of  the  business? 

The  Witness:  I  leaned  over  backwards  and  al- 
lowed anything  where  there  was  any  question  about 
it  to  the  taxpayer,  in  the  taxpayer's  favor. 

The  Court:  For  instance,  what  was  done  with 
something  on  the  books  like  an  item  of  entertain- 
ment for  $20.00?  What  was  done  with  that? 

The  Witness:     I  would  allow  it  to  the  taxpayer. 

The  Court:  You  would  allow  it  without  regard 
to  anything  further  in  the  way  of  a  showing  as  to 
whether  or  not  it  was  a  personal  entertainment  or 
whether  business  entertainment?  [410] 

The  Witness :    Yes,  your  Honor,  I  would  allow  it. 

The  Court:  And  that  is  the  way  that  audit  was 
set  up? 

The  Witness :    That  is  the  way  it  was  set  up. 

The  Court:  You  didn't  i)robe  into  whether  it 
was  personal  or  business? 

The  Witness :    I  did  not. 

The  Court:  But  you  took  it  from  the  books 
where  it  showed  entertainment  and  you  entered  it 
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as  a  deduction  on  the  theory  that  it  might  or  might 

not  be  business,  but  you  entered  it  as  business? 

The  Witness :  If  there  was  any  possible  doubt  as 
to  where  it  might  be  allowable,  I  would  allow  just 
so  there  would  be  no  question  about  it  in  the  crim- 
inal trial. 

The  Court:  All  right,  that  confirms  my  judg- 
ment. The  objection  is  sustained.  [411] 

*      *      ¥r      *      * 

The  Court:  All  right,  anything  further  from  the 
Petitioner? 

Mr.  Crittenden:  No,  I  don't  believe  there  is  any 
use  of  going  any  further. 

The  Court:  Well,  of  course,  if  you  have  some 
evidence  to  offer,  Mr.  Crittenden. 

Mr.  Crittenden:  I  understand  it  is  all  in  there, 
the  basic  data  and  if  I  brought  anybody  else  in,  it 
would  be  just  a  recapitulation  of  that. 

The  Court:  You  would  have  to  be  the  judge 
of  whether  you  have  any  other  evidence  or  not 
there,  Mr.  Crittenden;  I  don't  know.  All  I  have 
done  here  is  to  rule  that  some  of  the  things  that 
you  have  offered  are  not  competent  evidence.  Now, 
I  don't  know  whether  there  is  any  evidence  or  not. 
You  would  know  better  than  I  would.  All  I  am 
saying  is  that  if  you  have  [429]  anything  further 
to  offer,  why,  I  am  here  to  hear  it.  If  not,  we  will 
close  the  case.  [430] 
*  *  *  *  * 

[Endorsed] :    T.C.U.S.  Filed  January  3,  1951. 
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*     *     *     *     * 

PAUL  J.  TORMEY 

Cross  Examination — (Resumed) 
By  Mr.  Crittenden: 

Q.     And  that  was  the  second  conference,  was  it? 

A.  I  was  present  at  the  conference  of  December 
7  and  and  the  conference  of  December  29. 

Q.  That  was  one  of  the  first  cases  you  worked 
on  when  you  came  with  the  Intelligence  Unit? 

A.     It  was  the  first  case  I  worked  on. 

Q.  When  the  other  agent  left  you  took  this  over; 
this  was  the  first  case  you  worked  on  by  yourself, 
wasn't  it?  A.     That  is  correct. 

Q.  You  had  occasion  to  see  the  defendant  a 
number  of  times  in  addition  to  those  conferences? 

A.  That  is  right,  although  I  don't  believe  I  saw 
her  between  December  7th  and  December  29th.  It 
was  not  until  the  spring,  perhaps  later  in  1946,  that 
I  had  any  occasion  to  see  her  other  than  at  the  con- 
ference. 

Q.     You  saw  her  in  the  spring,  did  you? 

A.     As  far  as  I  know,  yes. 

Q.  Again  in  the  fall  of  1946,  did  you  have  oc- 
casion to  go  out  to  her  place  of  business? 

A.     I  did  go  out,  yes. 

Q.  You  went  in  the  bar  and  bought  some  drinks, 
did  you?  A.     I  recall  that  I  did. 

Q.     And  she  gave  you  some  free  drinks? 

A.     She  may  have. 

Q.    And  that  was  on  Saturday  night  ? 
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A.    I  don't  recall  what  the  occasion  was. 

Q.  Do  you  remember  the  incident  you  went  in 
and  asked  the  waitress  to  bring  the  defendant  over 
to  the  booth  where  you  were  sitting? 

A.    Yes. 

Q.  How  many  times  have  you  been  in  there  and 
drunk  at  the  bar?  A.     Pardon? 

Q.  How  many  times  have  you  had  drinks  at  that 
bar  in  1946? 

A.     Oh,  possibly  two  or  three  times. 

Q.  Do  you  remember  the  time  you  went  and 
asked  the  waitress  to  bring  the  defendant  over  one 
of  the  evenings  you  went  in  there? 

A.  No,  I  have  no  recollection  of  talking  to  any- 
body except  the  taxpayer  and  her  sister. 

Q.  Do  you  remember  the  time  you  talked  to  her 
when  she  came  over  to  the  booth  and  you  were  in 
and  you  suggested  that  she  could  run  to  Mexico  and 
she  said  that  she  had  not  done  anything  wrong? 

A.  I  had  no  such  conversation  with  the  de- 
fendant. 

Q.  What  did  you  discuss  when  you  went  in  all 
those  times? 

A.  I  didn't  discuss  anything  with  her  except  to 
tell  her — in  response  to  repeated  questions  as  to 
what  was  happening  on  her  case,  that  it  was  com- 
pletely out  of  my  hands,  that  I  had  nothing  to  do 
but  to  find  the  facts,  write  the  report,  and  any 
further  action  was  no  connection  of  mine,  that  I 
couldn't  influence  it  one  way  or  the  other. 
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Q.  Do  you  remember  about  12:00  o'clock  one 
night  when  the  bar  closed  and  you  were  still  closed  ? 

A.    No. 

Q.  Do  you  remember  any  night  that  you  were 
there  very  late?  A.    No. 

Q.  I  will  ask  you  if  you  did  not  say  to  her  about 
closing  time  at  the  bar,  as  you  were  leaving,  "You 
will  thank  me  from  the  bottom  of  your  heart  for 
the  recommendation  I  sent  to  Washington."  Do  you 
remember  making  a  statement  to  that  effect  ? 

A.     I  made  no  such  statement. 

Q.  Do  you  remember  another  time  you  came  in 
there  and  had  some  drinks  with  her  husband,  Mr. 
O'Connor,  and  she  came  in  later  and  talked  at  the 
bar? 

A.     I  never  had  a  drink  with  Mr.  O'Connor. 

Q.  Do  you  remember  the  time  they  asked  if  tlu\v 
could  drive  you  home  and  they  drove  you  over  to 
your  apartment  ?  A.     That  is  correct. 

Q.     Do  you  remember  that?  A.     Yes,  sir. 

Q.  You  went  up  and  you,  the  defendant  and  Mr. 
O'Connor,  her  then  husband,  had  a  couple  of  drinks 
together  and  she  had  some  Coca  Cola?  [280] 

A.  I  beg  your  pardon.  Mr.  O'Connor  refused  to 
take  a  drink.  Said  he  wasn't  drinking. 

Q.  You  brought  out  some  of  the  pictures  wliile 
you  were  an  ofRcer  in  the  war? 

A.  That  is  correct.  Mrs.  O'Connor  played  the 
piano. 
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Q.  Do  you  remember  another  time  you  came  out 
to  the  place  with  a  blonde  girl? 

A.  The  only  time  that  I  took  anybody  out  there 
was  in  reference  to  securing  an  apartment  for  a 
friend  of  a  friend  of  mine,  and  I  didn't  talk  to  the 
taxpayer.  I  talked  to  her  sister.  The  sister  very 
kindly  showed  this  party  the  apartment  upstairs. 
That  is  the  purpose  of  the  visit,  and  the  visit  lasted 
15  or  20  minutes. 

Q.  Yes,  and  that  this  nice  looking  blonde  was 
interested  in  renting  the  apartment,  wasn't  she? 

A.     Yes,  very  much. 

Q.  And  they  quoted  $75  a  month  rent  and  you 
thought  that  was  too  much,  didn't  you? 

A.  I  don't  recall  any  subject  matter  except  I 
know  my  friend  couldn't  take  the  apartment  be- 
cause the  defendant  wanted  to  sell  the  furniture 

and  she  had  no  resources  to  pay  for  it.  [281] 
*  *  *  *  * 

Recross  Examination 

Mr.  Crittenden:  Q.  Mr.  Tormey,  since  yesterday, 
is  your  memory  any  better  as  to  the  name  and  ad- 
dress of  this  girl  that  you  testified  about? 

Mr.  Campbell:  Objected  to  as  an  incompetent 
question.  The  matter  is  entirely  immaterial  and 
collateral  to  the  issues  here. 

The  Court :    Is  your  memory  better  what  ? 

Mr.  Crittenden :  He  said  he  could  not  remember 
her  name  and  address  and  I  want  to  find  her  iden- 
tity to  subpoena  her  here  as  a  witness. 
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The  Court:    Read  the  question,  Mr.  Reporter. 
(Question  read.) 

The  Court:     What  girl? 

Mr.  Crittenden :  If  he  has  refreshed  his  recollec- 
tion since  then. 

The  Court:     In  relation  to  what  girl? 

Mr.  Crittenden:  The  girl  he  testified  about  yes- 
terday, and  [300]  we  would  like  to  subpoena  her 
here  as  a  witness.  There  was  a  girl  he  brought  up 
to  the  defendant's  place  of  business  in  reference  to 
renting  an  apartment. 

The  Court:  Q.  Do  you  know  anything  about  her 
address?  A.     No,  sir,  I  never  did  know  it. 

*  *  *  *  *  [301] 

MRS.  ALBERTO  BEALL 

p   witness  on  behalf  of  the  defendant,  being  first 

duly  sworn,  testified  as  follows: 

The  Clerk:    Q.    Will  you  state  your  name? 

A.     Mrs.  Alberto  Beall.  [366] 
***** 

Direct  Examination 

The  Court:    Q.    Where  do  you  live? 

A.     I  live  at  571  Buena  Vista. 

Mr.  Crittenden:  Q.  Will  you  please  speak  louder, 
so  we  can  all  hear  you?  What  is  your  occupation? 

A.     Cocktail  waitress. 

Q.  Have  you  worked  for  the  defendant,  Mrs. 
O'Connor? 

A.     I  have  w^orked  there  about  fifteen  months. 
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Q.  Referring  to  1946,  did  you  work  there  part 
of  that  time'?  A.     Yes,  sir. 

Q.  Have  you  ever  seen  this  man  over  here^  I 
am  pointing  to  Mr.  Tormey? 

A.    Yes,  I  have.  I  have  waited  on  him. 

Q.    Will  you  tell  us  where  that  was  and  when? 

A.  Well,  I  can't  set  the  month,  but  it  was  be- 
tween February  and  March,  I  don't  know  just  the 
dates.  I  waited  on  him  in  Kay's  Night  Club.  He  sat 
in  the  second  booth.  He  came  in  and  [367]  asked 
for 

Q.    What  day  of  the  week  was  it? 

A.  It  was  a  Friday,  Saturday,  or  Sunday,  be- 
cause I  only  worked  the  three  days  a  week,  so  I 
don't  know  what  day  it  was  on. 

Q.  Approximately  what  time  of  the  day  or  night 
was  it? 

A.  Well,  I  go  to  work  at  eight  o'clock,  and  I 
imagine  it  was  between  9:30  and  10. 

Q.  What  were  the  circumstances  under  which 
you  saw  him  there?  What  was  he  doing?  Where 
Avas  he? 

A.  He  went  in  the  second  booth  and  asked  if  I 
would  call  Kay,  asked  for  a  drink,  first,  and  asked 
if  I  would  have  Kay  come  back  to  the  table.  I  went 
over  to  Rose,  Kay's  sister,  the  cashier,  at  the  re- 
gister, and  asked  her  to  tell  Kay  there  was  a 
gentleman  who  wanted  to  see  her. 

Q.     Did  you  see  the  defendant,  Mrs.  O'Connor, 
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and  Mr.  Tormey  sitting  in  the  same  booth  at  any 
time  during  that  evening? 

A.    Yes,  they  sat  there  all  evening. 

Q.     Did  you  have  occasion  to  serve  them  drinks? 

A.     Yes,  I  did.  I  served  them  drinks. 

Q.     Who  bought  the  drinks? 

A.  Well,  he  bought  some  of  them  and  she  bought 
some.  I  never  kept  count  who  bought  more  drinks 
than  the  other,  because  I  was  busy  and  never  keep 
count  of  the  drinks,  which  I  don't  know. 

Q.     How  late  at  night  did  you  see  him  there? 

A.  He  was  still  there  when  I  went  home.  That 
was  12  o'clock,  [368]  a  little  bit  after  twelve,  be- 
cause I  turned  the  lights  off  at  five  minutes  after 
twelve,  and  the  three  w^ere  at  the  door,  Kay,  Rose, 
and  myself  and  the  gentleman. 

Q.    When  you  left 

A.  I  left  them  there.  I  don't  know  what  haj)- 
pened,  or  what  time  he  left  there. 

Q.  During  the  time  that  you  were  waiting  on 
them  was  there  anything  that  drew  your  attention 
to  them? 

A.  Well,  when  I  was  waiting  on  the  couple  in 
the  back  booth,  right  back  of  them — there  is  a  little 
steps  about  like  this — I  heard  Kay,  I  heard  him 
say,  ''Well,  you  can  go  to  Mexico."  I  was  standing 
there,  you  know.  And  she  said,  she  shouted,  ''Why?" 

Well,  then,  he  said,  "The  Government  could  bring 
you  back."  And  I  don't  know  from  there  on  what 
was  said,  and  she  was  crying. 
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Mr.  Campbell :    May  I  have  that  answer  read  ? 

The  Witness:  He  said  the  Government  would 
bring  you  back. 

(Answer  read.) 

Mr.  Crittenden:  Q.  Was  there  anything  that 
was  said?  Was  it  in  a  low  tone,  a  loud  tone — how 
clear  was  it? 

A.  Well,  naturally,  they  were — maybe  they 
thought  they  were  talking  low,  but  they  were  not, 
because  the  music  was  on,  and  you  have  to  talk 
very  loud  for  people  to  hear  you. 

Q.  Was  there  anything  else  that  was  said  that 
you  heard  during  [369]  the  evening? 

A.  No,  I  didn't  hear  anything  else.  I  went  on 
waiting  on  people.  Kay  was  crying  and  I  went  over 
to  Rose  and  said 

Q.  We  don't  want  what  you  said  to  Rose.  Any- 
thing that  you  said  or  heard  said  in  your  presence 
with  Mr.  Tormey.  That  is  all. 

Cross  Examination 

Mr.  Campbell:  Q.  Mrs.  Beall,  you  are  still  em- 
ployed by  the  defendant?  A.     Yes,  sir. 

Q.    In  her  place  on  Valencia  Street? 

A.     Yes,  sir. 

Q.  And  you  have  been  employed,  I  believe  you 
said,  fifteen  months? 

A.    Around  fifteen  months  is  right. 

Q.     When  did  you  first  go  to  work  for  her? 

A.     It  was  about  1936—1946,  I  mean. 
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Q.    When  in  1946? 

A.     Just  before  Christmas. 

Q.     That  would  be  November  or  December,  1946'^ 

A.     December. 

Q.     That  was  the  first  time  you  worked  for  her? 

A.  That  is  right,  but  I  had  known  her  for 
years. 

Q.  Yes,  but  you  never  worked  for  her  before 
December,  1946?  A.     No,  I  have  not. 

Q.    And  you  are  positive  as  to  that? 

A.     That  is  right.  [370] 

Q.  Just  as  positive  as  you  are  of  your  other 
testimony?  A.     That  is  right. 

Q.  You  claim  you  heard  Mr.  Tormey  say  to  her, 
"You  could  go  to  Mexico,"  is  that  correct? 

A.     That  is  right. 

Q.  And  he  shouted  it,  I  take  it,  in  order  for  you 
to  hear  it  over  the  juke  box? 

A.  Oh,  no,  there  was  music.  She  had  entertain- 
ment, and  I  was  standing  just  like  this,  that  is,  be- 
tween them.  I  am  in  this  booth,  and  she  is  in  this 
booth.  I  am  right  there  against  them.  I  couldn't 
help  hearing  it.  Even  if  he  said  it  low  you  could 
hear  it  if  you  were  standing  where  I  was.  T  was 
waiting  on  the  next  table  in  the  next  booth,  right 
next  to  them. 

Q.  I  understood  you  to  say  the  conversation 
was  quite  loud  in  order  that  you  could  hear  it  over 
the  music. 

A.     No,  I  said  the  music  was  going  and  naturally 
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maybe  they  thought  they  weren't  loud,  but  I  heard 
that.  Had  to  talk  loud  to  hear  it. 

Q.     Then  they  were  talking  loud? 

A.     That  is  right. 

Q.  Loud  enough  so  their  voices  carried  beyond 
their  immediate  presence  to  you  who  were  standing 
behind  them  waiting  on  another  booth,  is  that  right? 

A.  The  booth  seats  are  like  this,  and  I  am  right 
here,  right  against  them  almost.  You  couldn't  help 
but  hear  them.  [371] 

Q.    You  are  positive  you  heard  that? 

A.     I  heard  that  while  I  was  standing  that  way. 

Q.  You  say  that  happened  in  February  or 
March,  1946? 

A.     That  is  right.  I  don't  know  what  date,  though. 

Q.  But  you  just  testified  you  did  not  go  to 
work  there  until  December,  1946  and  you  were  very 
positive  of  it? 

A.     It  was  1945  I  went  to  work  there. 

Q.  Oh,  it  was  1945  now.  You  were  as  positive  of 
that  as  you  were  of  the  rest  of  your  testimony  ? 

A.  Well,  I  made  a  mistake  in  the  year,  that 
is  all. 

Q.  When  did  you  first  discuss  this  conversation 
you  overheard  with  Mrs.  O'Connor? 

A.  I  wouldn't  have  paid  any  attention  to  it  if 
she  had  not  been  crying. 

Q.  When  did  you  first  talk  to  her  about  this 
conversation  you  overheard? 

A.     I  haven't  talked  to  her  about  it. 
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Q.     You  never  talked  to  her  about  it? 

A.  I  just  went  to  Rose  and  asked  her  who  that 
gentleman  was  who  was  making  Kay  cry,  my  sister. 

Q.  From  the  time  you  overheard  it  until  the 
present  time  you  never  talked  to  Mrs.  O'Connor 
about  hearing  that  conversation?  Let  the  record 
show  the  witness  shook  her  head. 

A.     I  did  not. 

Q.  You  did  not.  When  did  you  first  talk  to  her 
attorneys  [372]  concerning  that  conversation? 

A.  I  never  talked  to  her  attorneys  at  all,  except 
right  here  in  the  hall  today.  I  have  never  seen  her 
attorneys.  I  don't  know  her  attorneys.  I  never  met 
her  attorneys  imtil  right  out  there. 

Q.  So  prior  to  your  taking  the  stand  you  never 
tnlkod  to  anyone  about  this  conversation? 

A.  No,  I  have  not.  I  don't  even  know  her  attor- 
neys. I  never  met  them  until  right  out  there  in  the 
hall. 

Mr.  Campbell:    That  is  all.  [372-A] 
***** 

ROSE  MARIE  MATTICK 

called  by  the  defendant,  sworn. 

The  Clerk:  Will  you  state  your  uamo  to  tlie 
Court  and  jury? 

A.     Rose  Marie  Mattick,  M-a-t-t-i-c-k. 

Direct  Examination  ([373] 
***** 

Mr.  Crittenden:    Q.     Now,  I  point  to  this  gentle- 
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man  over  here,  Mr.  Tormey.  Have  you  ever  seen 
him  at  the  place  of  business  before? 

A.  Yes,  I  seen  Mr.  Tormey  several  different 
times. 

Q.  Referring  to  any  evening,  can  you  give  me 
the  approximate  date  when  you  have  seen  him  down 
there  at  the  place  of  business  ? 

A.  Yes,  it  was  in  the  early  part  of  the  year,  in 
March,  I  think,  in  February  or  March. 

Q.    What  year?  A.     In  about  1946. 

Q.    Where  was  he  in  the  place  of  business? 

A.  Well,  he  just  come  in  and  Miss  Beale  come 
up,  my  back — I  am  at  the  register  and  my  back  is 
to  the  front,  and  she  comes  up  to  me  and  asks 
where  Kay  was.  I  said  she  is  back  here  talking,  she 
was  at  the  end  of  the  bar  talking  to  some  gentle- 
man. I  said,  "Why?"  She  said,  ^ There  is  a  gentle- 
man up  here  to  see  her."  I  said,  ^^O.K.,  she  is  down 
here,''  so  Miss  Beale  goes  back  to  Kay  and  she 
takes  her  up  there  and  she  gave  him  a  booth  and 
talking  to  Mr.  Tormey. 

Q.  What  time  did  Mr.  Tormey  spend  there 
talking? 

A.  Oh,  it  was  after  we  had  closed  because  he 
vstayed  there  talking  to  my  sister.  He  was  sitting 
there  talking  with  Kay  all  night.  [383] 

Q.    All  night?  A.    All  evening. 

Q.    Until  what  time? 

A.  12:00  o'clock.  That  was  our  closing  hour 
then,  12:00  o'clock. 
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Q.    Were  you  there  when  he  left? 

A.    Yes,  I  was  there.  I  shook  hands  with  him. 
He  told  me  goodnight  with  Kay.  [384] 


*  *  *  * 


Mr.  Crittenden:  At  the  time  he  departed  at  the 
bar,  what  was  the  conversation? 

A.  Mr.  Tormey  was  telling  us  goodnight.  He 
shook  hands  with  my  sister  and  with  me.  He  said, 
^^Kay,  don't  worry  too  much  about  this  because  I 
have  already  given — you  are  going  to  thank  me 
some  day  for  making  recommendations  to  Washing- 
ton. You  are  going  to  thank  me  in  your  behalf." 
Now,  he  said  that  if  I  was  going  to  drop  dead  off 
this  stool,  that's  exactly  what  he  said. 

Q.  Did  Mrs.  Beale  come  up  and  report  anything 
to  you? 

A.    Yes.  I  had  my  back  to  the  audience 

Mr.  Campbell:  I  object  to  this,  this  is  something 
between  Mrs.  Beale  and  the  witness. 

Mr.  Crittenden:  Q.  Did  you  talk  to  Mrs.  Beale 
about  this  matter  and  bring  her  up  here  to  talk 
to  me?  [384] 

A.     Oh,  no.  I  never  talked  to  nobody. 

Q.  I  said  did  you  speak  to  Mrs.  Beale  and  bring 
her  up  here  to  talk  to  me  today? 

A.     Oh,  certainly,  to  bring  her  up,  certainly  I  did. 

Q.     You  contacted  her  last  night  at  my  request? 

A.     Yes,  I  called  her. 

Q.  You  heard  Mr.  Shannon  testify,  the  bar- 
tender? A.     Yes,  I  did. 
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Q.  Did  you  have  occasion  to  talk  to  him  in  the 
last  month  or  so  before  this  trial? 

A.  Not  a  month  or  so.  That  was  before  he  was 
called  as  a  witness,  I  was  going  up  the  comer  to  eat. 

Q.    Where  was  that? 

A.  On  Valencia  Street,  going  up  to  eat  at  the 
restaurant.  We  are  at  581,  579  Valencia,  and  this 
was,  I  was  going  up  to  the  Dairy  Lunch  to  the 
corner,  it  happened  right  on  the  street,  in  the 
middle  of  the  block. 

Q.    Did  he  say  anything  to  you  about  this  case? 

A.    Yes. 

Q.    And  his  testimony?  A.    Yes. 

Q.    What  did  he  say? 

Mr.  Campbell:     I  object  to  that  as  immaterial 

and  incompetent  and  hearsay.  [385] 
*  *  *  *  * 

Cross  Examination  [401]    *  *  *  *  ^ 

Mr.  Campbell :  Q.  I  believe  you  stated  that  you 
talked  to  Mrs.  Beall,  who  preceded  you  on  the  wit- 
ness stand.  A.    Miss  Beall. 

Q.    Miss  Beall,  yes. 

A.  Oh,  I  just  called  up  to  tell  her  to  come  down 
here  to  appear  [408]  here  at  court.  Is  that  what 
you  want  me  to  say? 

A.  No,  I  don't  want  you  to  say  anything  that  is 
not  the  truth. 

A.     Well,  I  am  telling  the  truth. 

Q.  I  am  asking  you  if  you  called  her  up  last 
night  and  asked  her  to  come  down  here? 
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A.    Yes. 

Q.  And  help  your  sister — or  to  appear  as  a  ^\4t- 
ness.  That  ''help  your  sister''  may  go  out. 

A.     That's  right,  yes. 

Q.  When  did  you  talk  to  Miss  Beall,  at  any  time 
prior  to  last  night  as  to  what  her  testimony  would 
be?  A.    No. 

Q.    You  never  had? 

A.  I  never  talked  to  Miss  Beall  about  testimony 
or  anything. 

Q.  Did  Miss  Beall  ever  tell  you  about  the  con- 
versation she  had  overheard? 

A.     You  mean  with  Mr.  Tormey? 

Q.    Yes. 

A.  The  night  that  it  happened  she  came  up, 
Kay  was  crying 

Q.     Did  she  tell  you  about  it  that  night? 

A.  She  came  and  asked  me  who  w^as  the  man. 
I  said,  "Who?"  And  I  turned  and  I  said,  oh,  he 
was  Mr.  Tormey.  She  said,  "Well,  what  is  she  cry- 
ing about?" 

Q.  I  asked  you  if  Miss  Beall  at  any  time  prior 
to  last  night  related  anything  to  you  about  over- 
hearing Mr.  Tormey  say,  [409-10]  ''You  can  go  to 
Mexico"? 

A.    Yes,  she  told  me  that  before. 

Q.     She  told  you  that  before? 

A.  Yes,  she  told  me  that  before,  but  I  didn't 
pay  no  attention  to  it,  because,  after  all,  yon  know, 


370  Catherine  O'Connor  vs. 

Joint-Exhibit  No.  8-A — (Continued) 
(Testimony  of  Rose  Marie  Mattick.) 
she  just  came  up  and  told  me,  she  said  she  heard  a 
conversation,  and  Kay  was  crying.  She  said  Kay 
said,  "Why  should  I  go  to  Mexico,  I  haven't  done 
anything.'' 

Q.    When  did  she  tell  you  that? 

A.     She  told  me  that  right  after  it  happened; 
maybe  a  day  or  so  after  it  happened. 

Q.     Did  you  report  that  back  to  Mrs.  O'Connor? 

A.    Yes,  sure,  I  did,  and  that  v^asn't  it,  I  heard 
Mr.  Tormey  say 

Q.     No,  no,  please,  Mrs.  Mattick ;  just  answer  my 
questions. 

A.     I  am  sorry  I  can't  answer.  [411] 

*    -x-    *    * 

Redirect  Examination 

Mr.  Crittenden:    Q.     Will  you  testify  as  to  what 
happened  that  afternoon,  and  who  was  present? 

A.     I  was  upstairs  alone  in  the  apartment,  I  was 
cleaning  the  apartment,  putting  up  new 

The  Court:    When  was  this? 

A.     It  was  in  February  sometime,  your  Honor; 
I  could  not  say  the  date. 

The  Court:    What  year? 

A.     It  was  in  1946.  [418] 

The  Court:     "What  month? 

A.     It  was  after  the  15th  of  February,  because 
the  people's  rent  was  up  then.  They  had  moved  and 
I  was  cleaning  up  the  apartment.  It  was  between 
the  middle  of  February  and  the  1st  of  March. 

The  Court:     Q.     Who  was  present? 
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A.  Just  me.  I  was  up  there,  and  I  was  just 
cleaning  the  apartment,  and  my  sister  has  a  loud 
speaker  from  the  tavern  upstairs.  She  called  me 
and  says  Mr.  Tormey  is  coming  up  to  look  at  the 
apartment  with  his  lady  friend.  I  said,  ''All  right.'' 
So  they  came  on  up.  Then  Kay  comes  up,  too. 

Mr.  Crittenden :  Q.  What  was  said  in  the  pres- 
ence of  all  four  of  the  people  at  that  pai-ticular 
time?  Can  you  state  who  said  what,  and  the  ap- 
proximate order  in  which  it  was  said? 

A.  Well,  I  showed  the  apartment  to  the  little 
lady  that  was  with  Mr.  Tormey  that  was  looking 
for  the  apartment,  and  she  wanted  something  more 
secluded;  what  I  mean  by  that  is,  the  living  and 
bedroom  is  together,  and  she  wanted  the  privacy 
of  a  bedroom.  She  said  that  was  the  reason  she  did 
not  want  that  apartment,  but  she  wanted  an  extra 
bedroom  in  there. 

Q.     Was  there  anything  Mr.  Toraiey  said? 

A.     I  can't  remember  that. 

Q.  Was  there  any  discussion  of  the  rent  with 
her? 

A.  Yes.  It  was  $65  a  month.  Yes— I  will  take 
that  back.  Mr.  Tormey  said  he  thought  that  was 
pretty  high,  the  rent.  [419] 

Q.  Do  you  remember  who  this  fourth  person 
was  that  you  were  talking  to,  was  she  introduced  ? 

A.  Yes,  yes,  Mr.  Tormey  introduced  her  to  \m\ 
but  I  don't  remember  her  name.  She  was  another 
tenant  just  looking  for  an  apai-tment  with  him. 


372  Catherine  O'Connor  vs. 

Joint-Exhibit  No.  8-A — (Continued) 
(Testimony  of  Rose  Marie  Mattick.) 

Q.    What  did  she  look  like? 

A.  She  was  a  very  beautiful  woman,  she  was  a 
very  beautiful  person. 

Q.     How  old? 

A.  Very  nicely  dressed,  and  she  wr>^'  ''ight-com- 
plected,  and  a  very  nice  person,  she  really  was. 

Q.    About  how  old  was  she? 

A.    Well,  I  imagine  she  was  in  her  thirties.  I 

wouldn't  know,  but  just  kind  of  judging. 
*  *  *  ^  * 

•     Recross  Examination 

Mr.  Campbell :  Q.  Did  she  tell  you  her  husband 
was  outside  in  the  car  waiting  for  them  while  she 
inspected  that  apartment?  A.     No. 

Q.     She  did  not  tell  you  that?  A.     No. 

Q.  Did  you  look  out  the  window,  or  did  you 
have  occasion  to  go  downstairs  at  any  time  while 
she  was  there,  or  at  the  time  she  left?  [420] 

A.  No,  I  didn't  go  out  there.  I  just  went  to  the 
steps,  and  out  on  the  apartment  steps,  while  they 
were  going  downstairs,  and  talking  on  the  way 
down,  and  they  didn't  go  out  to  the  car,  they  went 
on  back  down  to  the  tavern. 

Q.  Didn't  Mr.  Tormey  tell  you  on  that  occasion 
that  it  was  a  friend  of  a  friend  or  a  friend  of  his 
family  who  were  the  persons  who  needed  an  apart- 
ment? A.    He  didn't  tell  me  that. 

Q.     Did  he  say  it  was  a  friend  of  a  friend? 

A.  No,  he  didn't  tell  that  to  me.  He  didn't  tell 
me  anything  about  the  lady.  He  just  introduced  me 
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to  the  lady.  I  don't  know  what  he  told  my  sister, 
but  he  didn't  tell  me  anything. 

Q.     You  don't  know  what  he  told  your  sister? 

A.     I  don't  know  anything  about  that. 

Mr.  Campbell:    That  is  all.  [420-A] 
***** 

CATHERINE  O'CONNOR 

resumed  the   stand,   having  been  previously   duly 

sworn,  testified  as  follows:  [483] 
***** 

Direct  Examination 

Mr.  Crittenden:  Q.  Did  Mr.  Tormey  come  down 
to  your  place  of  business  at  any  time  during  this 
investigation?  A.     Yes,  he  did.   [577] 

Q.     What  were  the  days? 

A.  He  was  down  there  one  afternoon.  He  was 
sitting  there  drinking  with  Ed  O'Connor  all  after- 
noon. 

Q.  Let  us  have  the  time,  place  and  persons 
present.  A.    It  was  in  the  fall  of  1945. 

Q.  Was  it  before  or  after  the  first  time  that  you 
made  a  statement  in  the  Intelligence  Unit's  office? 

A.  It  was  afterwards  because  otherwise  I 
wouldn't  have  known  Mr.  Tormey. 

Q.  Was  it  after  the  last  conference  down  th(^r(^ 
about  which  testimony  has  been  given  or  was  it 
before  or  during  the  last  time? 

A.  I  can't  remember  exactly.  I  think  it  was  in 
between. 

Q.     Who  was  present  at  that  time? 
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A.  Well,  there  were  the  regular  customers  pres- 
ent and  my  husband,  Ed  O'Connor — I  was  married 
to  him  at  the  time — he  was  there  and  my  sister  is 
always  there  and  myself  and  my  bartender. 

Q.    What  was  said? 

A.  I  don't  know  what  was  said.  I  was  busy  my- 
self. Mr.  Tormey  and  Mr.  O'Connor  were  talking, 
and  when  Mr.  Tormey  got  ready  to  go  home,  we 
offered  to  take  him  home  in  our  car,  and  we  did. 

Q.    Where  did  you  go? 

A.  He  invited  us  up  to  his  apartment  and  he 
served  us  a  drink,  and  he  was  very  pleasant.  I 
played  the  piano  in  his  apartment.  He  had  taken 
pictures,  and  his  various  trophies  or  whatever  it 
[578]  was  he  got  in  the  war  he  showed  us.  And  we 
had  a  very  pleasant  time  while  we  were  there.  I 
think  we  were  there  about  an  hour  with  him. 

Q.     Anything  else  said  or  done? 

A.  Not  at  his  place,  no.  Just  that.  He  was  alone. 
He  said  his  wife  wasn't  there. 

Q.  Referring  to  the  next  time  you  saw  him, 
where  did  you  see  him  then? 

A.     And  then  Mr.  Tormey  came  in  one  night. 

Q.     What  was  the  approximate  date  of  that? 

A.  And  how  I  am  trying  to  determine  when  Mr. 
Tormey  came  in  was  this  way:  I  had  some  people 
up  in  the  apartment,  in  the  back  apartment. 

The  Court:     Fix  the  time. 

The  Witness:     Yes,  Judge.  I  was  trying  to.  I 
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think  it  was  in  the  spring.  It  was  in  the  latter  part 
of  February  or  the  first  part  of  March  of  1946. 

Mr.  Crittenden:     Q.     What  time  of  day  was  it? 

A.  And  he  came  in — It  was  at  night,  and  it  was 
after  the  entertainment  had  started.  My  entertain- 
ment starts  at  9:00  o'clock. 

Q.     Who  was  present  when  you  talked  to  him? 

A.  I  was  sitting  at  the  bar  talking  to  a  salesman 
at  the  time  when  he  came  in.  I  didn't  even  see  him 
come  in,  and  I  was  down  at  the  end  of  the  bar,  and 
my  little  waitness  came  down  and  [579]  either 
she 

Mr.  Campbell:  I  am  going  to  object  to  the  con- 
versation other  than  the  conversation  to  which  at- 
tention was  originally  directed. 

Mr.  Crittenden:  Q.  When  you  first  had  your 
attention  drawn  to  him,  where  were  you? 

A.  I  was  at  the  bar  and  I  was  notified — T  will 
put  it  that  way — that  Mr.  Tormey  wanted  to  talk 
to  me. 

Q.     Then  what  did  you  do? 

A.     And  then  I  went  up  in  the  booth  with  him. 

Q.     What  happened  up  there?  What  was  said? 

A.  He  was  sitting  there.  He  had  a  Scotch  and 
soda.  He  was  drinking.  We  got  to  talking.  He  was 
drinking.  He  had  been  drinking  before^  he  came  in. 

Mr.  Campbell:  I  ask  that  be  stricken  out  ixs  a 
conclusion  of  the  witness. 

The  Court:  Let  it  go  out.  Let  the  jniy  dis- 
gard  it. 
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Mr.  Crittenden:  Q.  What,  if  anything,  was 
said? 

A.  The  reason  I  say  that  about  it  was  be- 
cause  

The  Court:  The  question  is,  state  what  was  said 
at  that  time  and  place  between  you  and  Tormey. 

The  Witness :  Judge,  I  was  going  to  tell  him  he 
just  mumbled. 

The  Court :    Tell  the  jury  the  conversation. 

The  Witness :  He  was  mumbling  about  this  trial 
to  me.  I  [580]  couldn't  get  head  or  tails  what  he 
was  nnunbling.  He  was  telling  me,  well,  about  these 
penalties  of  not  turning  in  a  proper  income  tax 
report  and  this  and  that  about  it.  He  was  talking 
in  general  about  me  being  in  this  trouble.  And  he 
said,  ^^Of  course,  you  could  go  to  Mexico." 

And  I  said — and  that  is  when  I  called  out  and 
said — but  he  said,  ^^We  will  bring  you  back."  He 
knows  he  said  it,  too. 

Mr.  Campbell :    I  ask  that  the  last  be  stricken. 

Mr.  Crittenden:  Q.  Just  give  the  conversation 
and  what  took  place. 

A.  That  is  what  I  have  said,  and  I  called  out 
and  said,  ''I  have  no  reason  to  go  to  Mexico  because 
I  have  done  nothing  wilful." 


*    *    -x-    *    * 


Mr.  Crittenden :    Q.     How  long  did  he  stay  there  ? 
A.     He   stayed   there   until   12:00   o'clock,   until 
the  place  was  closed.  [581] 
Q.     Then  what  happened? 
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A.  He  was  the  last  to  go.  There  was  no  one 
left  there  but  my  sister  and  myself  and  this  girl, 
Alberta,  who  works  there,  and  she  left,  and  Mr. 
Tormey  was  still  at  the  door  with  us.  So  we  shook 
hands  and  I  was  feeling  badly,  of  course. 

Q.     Did  he  make  any  statement  to  you  ? 

A.  He  said  there  would  be  a  day  I  would  thank 
him  for  his  recommendation  to  Washington. 

Q.     Is  that  when  he  left  after  that? 

A.  And  while  he  was  there  he  asked  me  about 
an  apartment. 

The  Court:     Proceed,  counsel. 

Mr.  Crittenden:  Q.  Can  you  tell  me  what  was 
said  about  an  apartment? 

A.  Yes,  he  asked  me  if  I  had  an  apartment  and 
I  told  him  it  just  happened  that  I  had  an  apart- 
ment to  rent.  These  people  just  got  out  of  there.  So 
he  had  a  friend  who  was  looking  for  an  apai^ment. 

Q.  When  did  he  bring  anybody  around  to  look 
at  the  apartment? 

A.  He  told  me  he  would  call  up  and  find  out 
about  more  definite,  and  I  said,  "All  right,''  and  so 
he  called 

Q.    When  was  that? 

A.     He  called  three  or  four  days  later. 

Q.     Did  he  make  an  appointment? 

A.  He  said  he  was  bringing  up  a  friend,  aud 
he  did.  He  brought  up  a  young  lady,  a  vc^ry  nice 
young  lady.  [582] 

Q.     Did  you  show  her  the  apartment? 
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A.     No,  I  did  not.  I  was  on  the  bar. 

Q.  Did  yon  go  upstairs  during  all  the  time  it 
was  being  shown? 

A.  Yes,  I  ran  upstairs  for  a  few  minutes.  My 
sister  was  up  there  cleaning.  I  called  up  and  told 
her  Mr.  Tormey  was  coming  up.  And  then  I  went 
up  there  and  I  talked  prices  with  him.  I  talked 
rentals.  And  he  said  he  thought  the  amount  was  too 
high  for  the  place. 

Q.     How  much  did  you  quote  for  it? 

A.  I  think  I  asked  him  $65  or  $75,  I  am  not 
sure,  but  it  was  just  the  amount  I  had  been  getting 
for  the  apartment  when  the  people  left,  the  amount 
that  I  am  allowed. 

Q.  Was  anything  said  about  any  of  the  facilities 
ns  to  whether  it  was  acceptable  or  not? 

A.  And  the  little  lady  said  she  wanted  more 
privacy.  The  glass  doors  in  the  bedroom,  the  doors 
in  the  bedroom  coming  into  the  livingroom  were 
glass,  and  she  wanted  more  privacy. 

Q.  When  they  left  the  apartment,  did  you  go 
with  Mr.  Tormey  and  this  girl? 

A.     No,  I  did  not.  I  ran  downstairs. 

Q.    Did  you  see  them  leave? 

A.  Because  I  was  alone  on  the  bar.  And  they 
came  in — T  think,  yes,  I  am  sure  they  did.  They 
came  in  afterwards.  Now,  whether  they  had  a  drink 
or  not  I  don't  know.  But  they  came  up  in  a  Yellow 
Cab.  The  reason  I  know  they  came  up  in  a  Yellow 
Cab  was  [583]  because  they  were  standing  at  the 
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— I  was  standing  in  front  of  the  ])ar  when  they 
drove  up. 

Q.     Did  you  see  them  leave? 

A.  I  seen  the  Yellow  Cal)  drive  right  up  to  the 
front  of  the  door,  and  I  didn't  see  Mr.  Tormey  and 
this  girl  get  out  of  the  cab,  but  the  cab  stopped  in 
front  of  my  door  and  the  next  thing  I  seen  Mr. 
Tormey  and  this  young  lady  were  coming  through 
the  door. 

Q.     Did  you  see  them  leave? 

A.  Yes,  I  saw  them  leave,  but  I  didn't  see  them 
get  in  a  car  or  a  cab.  I  saw  them  walk  out  the  door, 
turn,  and  go  dovni  16th  Street.  [584] 


*  *  *  * 


PAUL  W.  TORMEY 

called  in  rebuttal,  previously  sworn. 

Direct  Examination 

Mr.  Campbell:  Q.  You  have  previously  been 
sworn  in  this  case?  A.     Yes. 

Q.  Mr.  Tormey,  did  you  at  any  time  during  the 
course  of  this  investigation  or  afterward  ever  have 
any  conversation  with  this  defendant  wherein  you 
stated  in  words  or  in  effect  that  she  could  ''go  to 
Mexico,  we  can  bring  you  back."?  A.     No. 

Q.     Or  that  you  can't  l)ring  her  back? 

A.    No. 

Q.  Did  you  ever  state  to  her  at  any  time  during 
the  course  of  the  investigation  or  after  tliat  she 
could  go  anywhere? 
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A.     Not  that  I  recall,  sir. 

Q.  While  not  material  to  the  ease,  there  has 
heen  made  certain  statements  here  relative  to  your 
trip  to  the  apartment  or  apartments  of  the  defend- 
ant with  a  person  characterized  as  a  beautiful 
blonde  for  the  purpose  of  renting  an  apartment. 
For  the  purpose  of  the  record,  I  want  you  to  state 
the  circumstances  [655]  exactly  as  they  occurred. 

A.  Yes.  First  of  all,  there  has  been  considerable 
confusion  as  to  the  date. 

Q.  No.  Just  state  when  it  occurred  and  what  oc- 
curred and  the  circumstances  under  which  you  went 
there. 

A.  It  was  subsequent  to  July  1946.  It  may  have 
been  in  the  late  fall  of  1946  or  early  spring  of  1947, 
January  or  February  1947.  I  don't  recall  whether 
this  girl  was  a  beautiful  blonde  or  not.  I  would 
like  to,  but  I  don't  remember.  She  was  introduced 
to  me  by  a  friend  of  mine  whose  name  I  can  divulge 
if  necessary,  and  as  a  favor  to  my  friend,  I  took 
this  young  lady  and  her  husband  in  my  own  car, 
not  a  taxi,  out  to  this  tavern. 

Q.  How  did  you  happen  to  go  to  the  defendant's 
place  ? 

A.  Because  I  had  been  talking  to  the  defendant, 
knew  she  had  these  apartments  and  thought  one 
might  be  available  to  rent.  In  fact,  I  think  I  veri- 
fied it  on  the  telephone  before  I  went  down  there. 
I  believe  it  was  testified  to  that  effect,  and  I  ar- 
ranged the  meeting  and  we  came  down  to  talk  to 


Commissioner  of  Internal  Revenue         381 

Joint-Exhibit  No.  8-A— (Continued) 
(Testimony  of  Paul  W.  Tormey.) 
her  in  the  bar  for  a  short  time  and  went  upstairs. 
I  had  no  concern  with  whether  the  apartment  was 
rented  or  not  except  the  rent  seemed  high  to  me 
and  I  said  to  my  friend  when  the  taxpayer's  sister, 
Mrs.  Mattick,  as  she  testified,  said  the  furniture 
would  have  to  be  purchased  along  with  the  apart- 
ment, I  advised  my  friend,  "Well,  don't  bother 
about  it,  I  didn't  know  anything  that  the  [656] 
furniture  had  to  be  purchased  here."  I  went  home 
and  told  my  wife  about  it,  thinking  whether  sh(» 
would  be  responsible  or  not  to  report  the  matter 
for  demanding  to  purchase  the  furniture,  that  was 
considered  unethical  then. 

Q.  "Was  anything  said  at  that  time,  at  the  time 
the  parties  were  having  the  interview,  about  privacy 
of  the  bedroom? 

A.  Not  that  I  recall.  I  did  not  pay  any  atten- 
tion to  it.  As  a  matter  of  fact,  I  was  in  th(»  otliei- 
room  when  Mrs.  Mattick  and  the  young  lady  wtM-r 
all  aroimd  there. 

Q.  Did  the  young  lady's  husband  go  upstairs 
with  you? 

A.  No.  He  had  an  appointmc^nt  downtowu.  T  be- 
lieve he  came  in  to  the  bar  with  us,  then  left,  or 
he  stayed  in  the  bar  and  left  immediatc^ly  after. 

Q.  How  did  you,  her  husband  and  youi-self  ar- 
rive there  on  that  occasion? 

A.     In  my  own  personal  car. 

Q.  Had  you  ever  seen  either  her  or  hov  husband 
prior  to  that  day?  A.     No. 
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Q.     Have  you  ever  seen  them  subsequently  to  that 
date  ?  A.     No. 

Q.    You  were  simply  doing  a  favor  for  a  friend? 

A.    That  is  correct. 

Q.    Was  that  at  his  request? 

A.     That  is  correct.  [657] 

*  *  4t  *  * 

Cross  Examination   [662] 


*    -x-    *    -x-    * 


Mr.  Crittenden:  Q.  Mr.  Tormey,  at  the  time 
you  went  to  the  bar  of  an  evening,  do  you  remember 
whether  that  was  a  weekend? 

A.  It  probably  was  on  a  Friday  or  Saturday 
night.  That  was  the  only  time  I  ever  recall  being 
there. 

Q.  That  was  when  she  told  you  she  expected  a 
vacancy  in  the  apartment? 

A.  I  don't  recall  she  told  me  that.  In  fact,  I 
think  the  apartment  deal  had  happened  several 
months  before  the  incident  that  you  mention,  so  I 
— To  answer  your  question,  I  can't  recall  that  that 
was  discussed  at  that  meeting. 

Q.  The  apartment  deal,  do  you  remember  the 
day  of  the  week  that  was? 

A.     No,  I  have  no  idea. 

Q.     It  was  a  weekday? 

A.     I  have  no  idea. 

Q.    Do  you  remember  the  time  of  day  it  was? 

A.     Yes;  about  4:00  o'clock  in  the  afternoon. 
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Q.  You  were  employed  full  time  in  the  Intelli- 
gence Unit? 

A.  Yes.  I  happened  to  be  on  leave  that  day, 
though. 

Q.  Then  you  could  give  us  the  exact  date.  You 
know  the  days  you  are  on  leave.  [664] 

A.     No ;  that  has  nothing 

Q.     You  must  know  when  you  take  a  leave. 

A.     I  am  not  testifying  as  to  my  leave. 

Q.  Do  you  keep  records  of  when  you  take 
leaves?  A.     That  is  correct. 

Q.  Could  you  tell  me  from  that  the  day  you 
were  there  at  the  apartment? 

A.     No,  not  from  that. 

Q.  You  showed  a  lot  of  concern  about  the  rent 
for  that  apartment,  didn't  you? 

A.     Not  that  I  recall.  It  seemed  high  to  me. 

Q.     $65  to  $75  a  month? 

A.     I  don't  recall. 

Q.  You  didn't  tell  the  woman  to  go  to  the  OP  A, 
did  you? 

A.  No.  This  is  an  entirely  different  a])artment. 
This  building  is  not  the  same  building.  Th(»  tax- 
payer had  moved  in  1945,  she  testified,  so  I  liad  no 
notice  of  any  of  her  concerns  in  this  new  ])hxce. 

Q.  Did  you  leave  the  husband  sitting  in  your 
car  downstairs? 

A.  I  have  testified  to  that.  As  far  as  I  recall  he 
was  either  in  the  car  or  waiting  downstairs  in  the 
bar  for  us. 
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Q.     Did  he  intend  to  live  in  the  apartment? 

A.  I  know  nothing  of  their  personal  plans.  I 
had  never  met  the  couple  before  and  have  never 
seen  them  since. 

Q.  Did  he  give  any  reason  why  he  did  not  want 
to  come  up  and  look  at  the  apartment? 

A.     It  was  of  no  concern  of  mine. 

Q.  When  you  left  you  went  downstairs  to  the 
bar,  didn't  you? 

A.  Not  that  I  recall.  We  may  have,  but  not  for 
a  long  time.  It  couldn't  have  been  very  long,  be- 
cause the  young  man  who  was  with  us  had  an  ap- 
pointment downtown.  As  I  recall,  we  drove  him  up 
to  Market  Street.  He  got  out  and  took  a  taxi  from 
there. 

Q.  In  reference  to  this  place,  where  did  you 
park?  Right  in  front  of  it? 

A.  I  don't  recall,  probably  not,  because  it  is 
almost  impossible  to  park  on  Valencia  Street  at 
four  o'clock  in  the  afternoon. 

Q.  Do  you  have  any  recollection  at  all  of  where 
you  parked  the  car? 

A.  No,  I  have  not.  It  was  close  by,  across  the 
street,  probably. 

Q.  As  soon  as  you  left  there  you  came  down  and 
he  took  a  taxicab  from  Market  Street,  is  that  right? 

A.     That  is  the  way  I  recollect  it,  yes. 

Q.    You  did  not  take  a  taxi  out  there?  [666] 

A.     No,  sir. 

Q.     Did  you  go  through  the  apartment,  yourself? 
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A.  I  went  up — as  I  recall  it  was  upstairs — 
went  into  kind  of  a  big  hall,  and  there  appeared  to 
be  a  living  room,  and  then  open  glass  doors,  and  a 
place  with  a  bed  in  it,  so  you  could  see  the  whole 
ax)artment  once  you  were  in  it. 

Q.  Then  you  did  hear  what  the  parties  were 
talking  about  ? 

A.  Very  probably  I  did,  but  I  don't  pay  atten- 
tion to  a  couple  of  women  discussing  apartment 
houses. 

Q.  Xow,  the  night  that  you  say  you  were  there, 
was  it  9  to  12  that  you  were  at  the  bar? 

A.     I  have  not  said  how  long  I  was  there. 

Q.     How  long  were  you  there? 

A.  I  don't  know.  It  was  not  a  matter  of  import- 
ance to  me  how  long  I  was  there. 

Q.  Do  you  have  any  recollection  of  how  long  you 
were  there? 

A.  Why,  I  presume  I  may  have  been  there  two 
hours. 

Q.     Do  you  remember  closing  time? 

A.  No.  I  question  I  was  there  closing  time,  but 
I  know  I  was  anxious  to  get  away,  because  the  tax- 
payer was  crying  and  asking  me  what  was  going  to 
happen  in  this  case.  The  report  on  the  case  had  been 
written,  signed,  and  sent  in  months  ago,  so  conse- 
quently out  of  my  mind,  and  I  wanted  to  get  away 
from  there,  and  so  far  as  I  was  concerned  I  had 
no  desire  to  stay  there.  [667] 

Q.     Why  did  you  go  to  the  bar? 
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Joint-Exhibit  No.  8-A— (Continued) 
(Testimony  of  Paul  W.  Tormey.) 

A.  Because  we  were  still  interested  in  this  tax- 
payer. He  had  bought  this  new  bar  out  of  funds, 
and  we  had  not  n;iade  up  our  minds  whether  we 
were  going  to  investigate  any  further.  Part  of  our 
work  is  investigation  of  that  sort. 

Q.  Is  it  your  testimony  you  had  sent  a  report 
in  and  had  finished  your  investigation? 

A.  That  is  right,  for  the  years  under  review. 
That  does  not  end  the  matter. 

Q.  You  were  going  over  to  see  if  you  were 
going  to  make  a  further  investigation  of  that  ? 

A.  No,  I  was  interested,  I  said,  to  find  out  what 
I  could  find  out. 

Q.  And  also  to  see  if  you  could  have  some  free 
drinks  ? 

A.  Oh,  I  do  not  believe  so.  I  think  the  defendant 
will  testify  if  I  accepted  one  or  two  free  drinks 
from  her  that  would  be  the  extent  of  it,  and  I 
always  had  to  refuse  them,  and  out  of  politeness  I 
finally  did.  I  did  not  have  to  accept  free  drinks. 

Mr.  Crittenden:    That  is  all. 

9e    *    -x-    *    * 

Redirect  Examination 

Mr.  Campbell:  Q.  When  was  your  report  in 
this  case  completed,  Mr.  Tormey? 

A.    May  of  1946.  [668] 

Q.  And  you  are  positive  that  these  two  occasions 
which  you  have  been  questioned  about  were  after 
that  date?  A.    Yes,  sir. 
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Joint-Exhibit  No.  8-x\— (Continued) 
(Testimony  of  Paul  W.  Tormey.) 
Mr.  Campbell:    That  is  all.  [669] 


***•)«•* 


[Endorsed] :    Filed  November  13,  1950. 


PETITIONER'S  EXHIBIT  No.  1 

Technical  Staff,  4  April  1950 

Bureau  of  Internal  Revenue,  Treasury  Dept. 
508  Sharon  Bldg.,  San  Francisco  5,  Calif. 

Re :  Catherine  O'Connor  vs.  Comm'r.  U.  S.  Tax 
Court  No.  24206. 

Dear  Sirs: 

Yesterday,  when  I  telephoned  Mr.  Sorrell  of  your 
office  to  discuss  possible  compromise  of  the  above 
litigation,  I  learned  that  Mrs.  O'Connor  had  been 
enticed  into  a  conference  without  my  knowledge  or 
consent.  I  then  telephoned  Mrs.  O'Connor  and 
learned  of  the  details,  and  was  assured  that  I  had 
been  her  attorney,  and  was  still  her  attorney  and 
she  wanted  me  to  continue  representing  her.  I  also 
telephoned  a  McLaughlin  who  was  present  and  who 
told  me  about  what  had  transpired. 

I  have  attended  a  couple  of  conferences  with  the 
Technical  Staff  and  General  Counsel's  office  look- 
ing toward  a  posvsible  compromise  of  the  above, 
litigation,  and  on  March  9,  1950  I  had  written  the 
Technical  staff  a  letter  outlining  a  basis  for  pos- 
sible settlement. 
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Now,  I  learn  that  some  day  last  week,  a  certain 
McLaughlin  contacted  your  office  and  made  an  ap- 
pointment to  bring  in  Mrs.  O'Connor,  my  client.  By 
letter  dated  March  30,  1950  (evidently  after  this 
request  for  a  conference)  my  suggestions  as  to  a 
possible  basis  of  a  compromise  were  rejected  by  a 
letter  which  arrived  yesterday  afternoon.  I  immedi- 
ately called  Mr.  Sorrell  to  see  if  there  were  some 
basis  that  the  government  could  suggest  for  a  com- 
promise, and  then  I  learned  Mrs.  O'Connor  had 
spent  the  morning  in  your  office  discussing  the 
pending  litigation ;  and  when  I  asked  what  was  said, 
I  was  told  I  would  have  to  ask  my  client ;  and  when 
asked  who  were  present,  I  was  told  Mr.  Marcusson 
(of  the  General  Counsel's  office  to  whom  this  litiga- 
tion was  assigned  to  defend  the  Commissioner),  Mr. 
Tormey  (Special  Agent,  Intelligence  Unit  who  was 
the  principal  investigator  who  instituted  and  pre- 
pared the  original  report  recommending  criminal 
prosecution  of  my  client),  Mr.  Sorrell,  and  Mr. 
Lawder. 

My  client  told  me  by  telephone  that  McLaughlin 
had  suggested  the  idea,  arranged  the  meeting,  and 
was  present.  Mr.  McLaughlin  told  me  by  telephone 
that  he  was  neither  licensed  to  practice  before  the 
Treasury  nor  before  the  U.  S.  Tax  Court. 

My  secretary  tells  me  that  no  attempt  was  made 
bv  either  tlie  Technical  Staff  nor  by  the  General 
Counsel's  office  to  advise  me  of  the  contemplated 
conference. 

The  A.  B.  A.  Cannons  of  Professional  Ethics 
states:    "Negotiations    with    Opposite    Party.    A 
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lawyer  should  in  no  way  communicate  upon  the  sub- 
ject of  controversy  with  a  party  represented  by 
counsel ;  much  less  should  he  undertake  to  negotiate 
or  compromise  the  matter  with  him,  but  should  deal 
only  with  his  counsel.  It  is  incumbent  upon  the 
lawyer  most  particularly  to  avoid  evf:rything  that 
may  tend  to  mislead  a  party  not  represented  by 
counsel,  and  he  should  not  undertake  to  advise  him 
as  to  the  law." 

My  client  tells  me  that  those  of  your  office  and 
the  General  Counsel's  office  who  were  present  un- 
dertook to  advise  her  on  matters  of  law  in  the 
pending  case,  burden  of  proof,  presumptions,  etc., 
in  that  litigation  with  the  Commissioner. 

Very  frankly,  I  was  horrified  to  learn  of  what 
transpired.  I  attempt  to  follow  the  canons  of  legal 
ethics,  and  I  have  always  believed  that  the  Com- 
missioner expected  those  under  him  to  abide  by  the 
rules  of  ethics.  Certainly,  one  does  not  shed  his 
ethics  when  he  undertakes  employment  in  the  Bu- 
reau of  Internal  Revenue. 

It  is  indeed  shocking  when  one  considers  the  fol- 
lowing : 

(1)  McLaughlin  is  not  licensed  at  all  to  ap])ear 
and  has  no  right  or  privilege  to  appeal*  in  any  mat- 
ters before  the  Treasury  Dept.  and  has  no  right  to 
practice  before  the  U.  S.  Tax  Court. 

(2)  No  effort  was  made  to  notify  me  of  th(^  con- 
ference, although  I  have  a  telephon(^  and  office  l)nt 
a  block  and  a  half  from  the  TiH'liiiical  Staff:  liav(^ 
appeared  in  the  matter,  and  appear  as  the  sole  at- 
torney of  record  for  the  Petitioner  Mrs.  0'C(»]mor. 
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(3)  There  is  a  lot  of  bad  blood,  known  to  all 
parties  involved,  which  arose  in  the  District  Court 
trial  involving  Mrs.  O'Connor  when  I  cross-ex- 
amined Mr.  Tormey  and  he  admitted  during  the  in- 
vestigation he  brought  a  blond  girl,  not  his  wife,  to 
Mrs.  O'Connor  to  obtain  an  apartment  for  this  girl 
from  Mrs.  O'Connor. 

(4)  Mr.  Hyman,  associate  counsel  with  me  in  the 
defense  of  Mrs.  O'Connor  before  the  District  Court, 
believes  as  I  do  that  McLaughlin  was  and  is  work- 
ing for  and  with  the  Intelligence  Unit  to  embroil 
Mrs.  O'Connor  and  we  base  this  upon  McLaughlin's 
suggestion  to  Mr.  Hyman  that  we  permit  him  to 
influence  District  Judge  Roche  in  chambers  while 
the  case  was  pending  before  him;  and  Mr.  Hyman 
specifically  warned  McLaughlin  not  to  and  threat- 
ened proper  proceedings  if  he  should  attempt  such 
a  thing. 

The  cause  of  Catherine  O'Connor  vs.  Commis- 
sioner of  Internal  Revenue  is  a  controversy,  at 
issue,  before  a  judicial  tribunal,  the  IT.  S.  Tax 
Court,  in  which  Mrs.  O'Connor  is  a  party  litigant 
and  I  am  her  counsel  and  the  Commissioner  is  a 
party  and  represented  by  the  Technical  Staff  and 
the  General  Counsel's  office.  This  is  not  a  matter 
being  appealed  from  the  Agent's  Office. 

May  I  have  an  acknowledgment  of  this  letter  by 
return  mail,  and  a  prompt  reply  as  to  what  took 
place  and  what  the  Technical  Staff's  and  General 
Counsel's  office  position  is  on  this  matter. 

I  feel  very  deeply  that  a  grave  injustice  has  re- 
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suited  from  the  unfortunate  incident  that  took  place 
yesterday. 
Very  truly  yours, 

HOWARD  B.  CRITTENDEN,  JR. 
HBC:S 


RESPONDENT'S  EXHIBIT  N 

[Petitioner's  Exhibit  No.  2  admitted  for  identifica- 
tion Nov.  13,  1950;  Respondent's  Exhibit  N  ad- 
mitted in  evidence  Nov.  14,  1950.J 

[Letterhead  of  Treasury  Department] 

CC:A:PD  SF:BHN-LAM  April  10,  1950 

Mr.  Howard  B.  Crittenden,  Jr.,  Attorney  at  Law, 
Central  Tower  Bldg.,  San  Francisco  3,  Calif. 

In  re:  Catherine  O'Connor,  Docket  No.  24206. 

Dear  Mr.  Crittenden: 

This  will  acknowledge  receipt  of  your  letter  of 
April  4,  1950,  addressed  to  the  Technical  Staff,  with 
which  was  enclosed  a  copy  of  a  new  power  of  at- 
torney executed  on  the  same  day,  authorizing  you  to 
represent  Mrs.  Catherine  O'  Connor  in  her  case  be- 
fore The  Tax  Court  of  the  United  States.  The  letter 
has  been  referred  to  me  for  answer. 

Please  be  advised  that  on  April  3,  1950,  Mrs. 
O'Connor  appeared  in  the  office  of  the  Technical 
Staff  accompanied  by  Mr.  Raymond  K.  McLaughlin 
and  requested  that  she  be  permitted  to  discuss  her 
case  with  a  view  to  reaching  a  basis  for  settlement 
without  litigation. 

Mrs.  O'Connor  stated  that  she  did  not  want  you  to 
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represent  her  any  further  in  this  case  and  that  she 
was  requesting  you  to  withdraw.  She  then  asked  that 
Mr.  McLaughlin  be  allowed  to  represent  her  in  the 
conference  and  executed  a  power  of  attorney  in  the 
presence  of  the  conferees  in  favor  of  Mr.  McLaugh- 
lin, revoking  all  other  powers  of  attorney,  and  ex- 
pressly giving  him  "full  power  of  substitution  and 
revocation."  In  view  of  the  fact  that  Mr.  McLaugh- 
lin was  not  enrolled  to  practice  before  the  Treasury 
Department,  her  request  to  be  represented  by  him 
rt  the  conference  was  denied.  At  her  request,  how- 
( vor,  he  was  permitted  to  remain  in  the  conference 
:i'oom. 

Lender  the  circumstances  the  Staff  representative 
acted  properly  in  declining  to  discuss  with  you  on 
the  telephone  what  happened  at  that  conference, 
when  you  called  later  the  same  day.  Moreover,  in 
view  of  the  new  power  of  attorney  executed  by 
Mrs.  O'Connor  in  your  favor  there  appears  to  be  no 
necessity  for  answering  your  inquiry  as  to  what 
occurred  at  that  conference. 

It  is  regretted  that  you  have  seen  fit  to  make  un- 
founded charges  of  impropriety  concerning  the 
procedure  followed  in  handling  Mrs.  O'Connor's 
case  in  this  office.  You  are  referred  to  Conference 
and  Practice  Requirements,  Bureau  of  Internal 
Revenue,  as  revised  February  1942,  which  are  pub- 
lished in  full  in  the  tax  services. 

Very  truly  yours, 

/s/  B.  H.  NEBLETT, 
Di^dsion  Counsel 
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PETITIONER'S  EXHIBIT  No.  3 

Technical  Staff  11  April  1950 

Bureau  of  Internal  Revenue,  Treasury  Dept. 
Sharon  Bldg.,  San  Francisco,  Calif. 

In  re:  Catherine  O'Connor  vs.  Comm'r  U.  S. 
Tax  Court  No.  24206. 

Dear  Sirs: 

This  morning's  mail  carried  the  letter  of  the 
General  Counsel's  Office  of  April  10th  in  the  above 
matter. 

Mrs.  O'Connor  tells  me  that  when  she  first  ap- 
peared at  the  Technical  Staff  Office,  she  stated  that 
I  represented  her  and  she  wanted  me  to  represent 
her  in  the  matter  before  the  United  States  Tax 
Court:  and  when  asked  if  I  knew  about  her  pres- 
ence at  the  office  of  that  agency,  she  said  I  did  not. 
This  is  quite  different  from  the  statement  of  fact 
contained  in  the  letter  of  the  General  Counsel's 
office  of  the  10th. 

Even  if  we  assume  that  the  statement  of  fact  ])y 
the  General  Counsel's  office  be  correct,  still  it  would 
not  justify  the  conduct  of  District  Counsel  who  sat 
in  the  conference  nor  the  conduct  of  the  others  in 
the  Technical  Staff: 

(1)  The  general  rule  (which  includes  the  Federal 
Rule)  is  stated  in  the  Rules  of  the  United  States 
Tax  Court,  Rule  24b):  "Withdrawal  of  counsel. 
Counsel  of  record  in  any  proceeding  desirino:  to 
withdraw,  or  any  petitioner  desiring  to  withdi'aw 
counsel  of  record,  must  file  a  motion  with  the  Cnuvf 
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requesting  leave  therefor  reciting  that  notice  there- 
of has  been  given  to  the  client  or  to  the  counsel 
being  withdrawn,  as  the  case  may  be.  The  Court 
may,  in  its  discretion,  deny  such  motion.'' 

I  remain  counsel  in  a  case  in  which  I  have  ap- 
peared by  the  filing  of  the  Petition,  until  the 
Court's  order  withdraws  me,  or  the  relationship  of 
attorney-client  is  revoked  by  death,  etc.,  or  the 
termination  of  the  litigation.  Adverse  counsel  and 
the  Court  are  boimd  by  this  rule  and  must  deal  with 
me  as  counsel  until  the  order  of  the  Court  relieves 
me  as  counsel. 

(2)  The  Rules  of  the  Bureau  of  Internal  Rev- 
enue (Practice  &  Procedure),  Rule  IV,  Power  of 
attorney  not  required  in  certain  cases  pending  be- 
fore the  Tax  Court,  provides:  "In  a  docketed  peti- 
tion before  the  Court,  it  is  considered  that  the  peti- 
tioner and  the  Commissioner  stand  in  the  position 
of  parties  litigant  before  a  quasi  judicial  body.  The 
Tax  Court  has  its  own  rules  of  practice  and  proce- 
dure, and  its  own  rules  respecting  admission  to 
practice  before  it.  A  Staff  division  in  the  decen- 
tralized areas  is  authorized  to  deal  with  the  counsel 
of  record  before  the  Court  in  a  petition  docketed 
by  the  Court.  Therefore,  correspondence  in  connec- 
tion with  Court  dockets  will,  ordinarily,  be  ad- 
dressed to  counsel  of  record  before  the  Court;  and 
in  any  event  the  position  of  the  Bureau  is  that  such 
coimsel  of  record  shall  receive  copies  of  any  corres- 
pondence, or  be  advised  as  to  the  general  nature  of 
any  communications,  which  for  good  and  sufficient 
reason  may  be  addressed  directly  to  the  taxpayer." 
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(3)  U.  S.  Tax  Court  Rule  2,  provides:  "*  *  * 
Practitioners  before  this  Court  shall  carry  on  their 
practice  in  accordance  with  the  letter  and  spirit  of 
the  canons  of  professional  ethics  as  adopted  hy  the 
American  Bar  Association." 

Attention  is  drawn  to  American  Bar  Association 
Canon  of  Professional  Ethics  Number  9,  quoted  in 
my  letter  of  April  4,  1950. 

On  April  5,  1950,  I  telephoned  Mr.  Lawder,  head 
of  the  San  Francisco  office,  and  told  him  that  I  felt 
I  had  been  very  badly  treated  and  kicked  around, 
and  that  I  wanted  an  opportunity  to  sit  dowm  and 
present  my  side  in  the  matter  and  sugi^ested  that 
Mr.  Marcusson,  Mr.  Sorrell,  and  any  other  person 
interested  should  be  present.  He  stated  he  had  read 
my  letter  of  the  4th,  that  he  was  then  engaged  in 
a  conference  but  would  telephone  me  as  to  the  time 
for  the  requested  conference. 

The  fact  that  District  Counsel  and  the  Technical 
Staff  would  accept  and  file  "a  power  of  attorney'' 
from  McLaughlin,  an  unlicensed  person,  and  permit 
him  to  remain  at  the  conference  shows  tliat  tlie 
statement  that  he  w^as  denied  the  right  to  represent 
Mrs.  O'Connor  at  the  conference  is  an  attempt  to 
shade  the  w^ord  "represent".  The  fact  remains  I 
was  attorney  of  record  in  the  litigation  before  the 
U.  S.  Tax  Court,  and  must  remain  such  until  the 
Court  makes  an  order  relieving  me  upon  j)roper 
notice  and  a  motion,  and  no  "power  of  attorney"  to 
McLaughlin  nor  revocation  could  have  any  legal 
effect  until  the  Tax  Court  rules  and  the  rule  of  law 
of  Federal  Court  Practice  were  met. 
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Mr.  Lawder  was  at  neither  of  the  prior  confer- 
ences that  I  attended  on  behalf  of  Mrs.  O'Connor. 
He  was  at  the  conference  at  issue.  If  he  were  a 
necessary  or  proper  person  at  the  conference,  it 
appears  a  bit  unusual  that  he  would  not  attend  one 
where  the  taxpayer  is  represented  by  licensed  coun- 
sel, but  would  attend  when  an  unlicensed  person 
were  present  and  licensed  counsel  absent.  If  he  were 
neither  a  necessary  nor  a  proper  person  at  the  con- 
ference attended  by  licensed  counsel,  it  might  raise 
the  inference  he  was  brought  into  the  conference  at 
issue  to  share  responsibility. 

I  do  not  know  what  was  said  during  the  two  (2) 
hours  my  client  was  in  conference  in  my  absence; 
and  my  client  is  not  skilled  nor  does  she  have  knowl- 
edge of  tax  procedure.  I  am  writing  you  again  ask- 
ing w^hat  was  said  during  the  conference;  and  if 
you  have  a  transcript  of  it  or  any  part  of  it,  to 
provide  me  with  a  copy  of  the  transcript. 

My  client  obtained  the  impression  from  what  was 
said  to  her  during  the  conference  I  did  not  attend, 
that  the  officials  of  the  Staff  and  District  CounseFs 
office  did  not  want  to  confer  with  me,  and  other 
matters  which  attacked  me  professionally.  I  feel 
that  driving  a  wedge  between  attorney  and  client 
is  not  at  all  the  proper  subject  of  a  conference, 
particularly  in  the  absence  of  the  counsel.  Further- 
more, she  appears  to  have  been  advised  on  matters 
of  law  during  the  conference,  which  I  also  feel  a 
bit  improper.  It  is  most  essential  that  I  be  advised 
by  letter  as  to  what  transpired,  to  properly  rei)re- 
sent  my  client  in  this  matter. 
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There  must  have  been  a  lot  said  about  the  merits 
of  the  cause  at  issue,  on  both  sides  during  the  con- 
ference I  did  not  attend,  and  it  is  most  essential 
that  I  be  fully  informed  of  your  contention  as  to 
any  and  all  admissions  or  any  positions  taken  by 
my  client  in  my  absence. 

For  my  own  part,  I  feel  a  great  injustice  has 
been  done  me,  and  I  would  like  to  have  this  matter 
a  subject  of  a  conference.  I  am  still  awaiting  Mr. 
Lawder's  advice  as  to  the  agreeable  time  for  this 
meeting. 

The  Bureau  of  Internal  Revenue  Rules  of  Prac- 
tice and  Procedure  entitle  me  to  be  advised  of  any 
communication  made  directly  to  my  client.  I  think 
I  am  entitled  to  this  information  from  your  ofiBce. 

My  authorization  to  represent  Mrs.  O'Connor  ex- 
ists imder  and  by  virtue  of  my  relationship  of  at- 
torney and  client  before  the  United  States  Tax 
Court.  The  instrinnent  I  sent  you  dated  the  4th, 
siji^ned  by  both  my  client  and  myself  was  a  www 
statement  that  the  relationship  of  attorney  and 
client  had  existed  from  the  inception  of  the  U.  S. 
Tax  Court  litigation,  did  still  exist,  and  continued 
to  exist,  to  dispell  any  doubt  of  my  authority  as 
counsel  that  might  arise  from  the  very  unfortunate 
incident  of  Monday,  April  3rd,  and  the  luifair  ad- 
vantage taken  of  my  client. 

Very  truly  yours, 

HOWAPJ)  P>.  CRTTTF.yPEN,  TR. 
HBC:S 


398  Catherine  O'Connor  vs. 

[Endorsed] :  No.  14392.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Catherine  O'Connor, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed:   June  14,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14392 

CATHERINE  O'CONNOR,  Petitioner, 

vs. 

COM^IISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS 

The  petitioner  Catherine  O'Connor,  heremth 
states,  pursuant  to  Rule  75(b),  the  points  on  which 
she  intends  to  rely  upon  the  petition  for  review  in 
the  above-entitled  matter : 

1.  That  the  above-entitled  Court  failed  to  make 
findings  of  fact  upon  the  issues  of  the  amount  of 
expenses  and  deductions  for  each  of  the  years  1942, 
1943  and  1944;  failed  to  make  findings  on  the  issue 
and  motion  for  exclusion  of  evidence  obtained  by 
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unlawful  methods,  and  of  evidence  obtained  as  leads 
therefrom ;  and  failed  to  make  findings  on  the  issues 
that  the  accounts  and  deficiencies  of  the  Commis- 
sioner were  based  upon  the  aecountin^^,  work  and 
investigation  of  Special  Agent  Tormey,  and  that  he 
was  motivated  by  improper  motives,  and  the  issues 
of  his  solicitations  of  considerations  for  himself  and 
a  blonde  girl  friend  during  the  investigations  he 
made. 

2.  That  the  above-entitled  Court  erred  in  failing 
to  exclude  participation  of  counsel  for  the  respond- 
ent who  obtained  information  unlawfully,  in  ^iola- 
tion  of  the  Rules  of  Court,  United  States  Tax- 
Court,  and  in  violation  of  the  American  Bar  Asso- 
ciation Canon,  through  enticing  the  petitioner,  in 
the  absence  of  her  counsel,  and  without  knowledge 
or  consent  by  counsel,  into  a  conference  represented 
by  an  unlicensed  person,  at  which  conference  the 
merits  of  the  case  were  discussed. 

3.  That  the  above-entitled  Court  erred  in  refus- 
ing to  permit  petitioner  upon  the  trial  to  ]u*()V(^ 
amounts  of  expenses  and  deductions  in  each  of  tlu^ 
years  involved,  by  the  witness  Krause. 

4.  That  the  above-entitled  Court  erred  in  refus- 
ing to  permit  the  petitioner  to  prove  by  an  account- 
ant the  expenses  and  deductions  for  each  of  th(^ 
years  involved,  upon  the  grounds  that  the  primary 
records  thereof  were  already  in  evidc^ice,  and  tluMi 
found  that  there  was  not  sufficient  evidence  by  such 
primary  records  and  testimony  to  make  a  finding 
of  the  account  or  amount  of  exi)tMises  and  d(^- 
ductions. 
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5.  That  the  above-entitled  Court  erred  in  deny- 
ing petitioner  the  right  to  prove  the  expenses  and 
deductions  of  said  taxpayer  in  each  of  the  years  in- 
volved, to  wit,  1942,  1943  and  1944,  an  issue  in  the 
above-entitled  action,  and  thereby  denied  petitioner 
due  process  of  law,  Fifth  Amendment,  United 
States  Constitution. 

Dated:  June  24,  1954. 

/s/  HOWARD  B.  CRITTENDEN,  JR., 

Attorney  for  Petitioner,  Catherine 
O'Connor 

[Endorsed]:  Filed  June  25,  1954.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

Excerpt  from  proceedings  of  Monday,  November 
22,  1954. 

Before:   Healy,  Orr  and  Pope,  Circuit  Judges. 

ORDER  GRANTING  MOTION 

The  motion  of  respondent  for  permission  to 
furnish  photostatic  copies  of  certain  exhibits  in  lieu 
of  printing  exhibits  coming  on  for  hearing,  there 
being  no  one  present  on  behalf  of  respondent, 
Ordered  motion  submitted  for  respondent  on  papers 
filed,  and  argued  by  Mr.  Howard  Crittenden,  coun- 
sel for  petitioner  in  opposition  thereto,  and  sub- 
mitted to  the  court  for  consideration  and  decision. 

On  consideration  thereof,  Further  Ordered  said 
motion  granted. 
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I. 

Statement  of  Jurisdiction. 

Appellant,  William  Ross  Phillips,  was  indicted  by  the 
Federal  Grand  Jury  in  and  for  the  Southern  District  of 
California  on  July  15,  1953  together  with  one  Salvatore 
Anthony  Ferraro.  The  Indictment  charged  appellant 
Phillips  and  Ferraro  with  violations  of  Title  18,  Section 
1005  (False  Entry  in  Record  of  National  Bank)  and 
Title  18,  Section  371  (Conspiracy).     [Tr.  pp.  2-4.]^ 

On  July  27,  1953  appellant  Phillips  appeared  for  ar- 
raignment and  plea  represented  by  Joseph  T.  Forno, 
Esquire,  before  the  Honorable  Peirson  M.  Hall,  United 


1" 


Tr."  refers  to  Transcript  of  Record. 
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States  District  Judge,  and  entered  a  plea  of  not  guilty  to 
the  ofifenses  charged  in  the  Indictment. 

On  February  2,  1954  the  case  was  called  for  trial  before 
the  Honorable  Ben  Harrison,  United  States  District 
Judge,  sitting  with  a  jury,  and  on  February  9,  1954  the 
jury  returned  a  verdict  of  guilty  as  to  the  appellant  Phil- 
lips to  each  count  charged  in  the  Indictment.     [Tr.  p.  6.] 

On  February  23,  1954  appellant  William  Ross  Phillips 
was  sentenced  to  imprisonment  for  a  period  of  five 
years  in  a  penitentiary  on  Count  One,  and  a  period  of 
five  years  in  a  penitentiary  on  Count  Two,  both  periods 
of  imprisonment  to  run  concurrently. 

The  district  court  had  jurisdiction  of  this  cause  of  action 
under  United  States  Code,  Title  18,  Section  3231. 

This  Court  has  jurisdiction  under  Section  1291,  Title 
18,  United  States  Code. 

II. 
Statutes  Involved. 
Title  18,  United  States  Code,  Section  371,  provides  in 
its  pertinent  part: 

"Section  371 — Conspiracy  to  commit  oflfense  or  to 
defraud  United  States. 

"If  two  or  more  persons  conspire  either  to  commit 
any  oflfense  against  the  United  States,  .  .  .  and 
one  or  more  of  such  persons  do  any  act  to  efifect  the 
object  of  such  conspiracy,  each  shall  be  fined  not 
more  than  $10,000,  or  imprisoned  not  more  than 
five  years,  or  both." 
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Title  18,  United  States  Code,  Section  1005  provides  in 
its  pertinent  part  as   follows: 

''Section    1005 — ^Bank    entries,    reports    and    trans- 
actions.    .     .     . 

''Whoever  makes  any  false  entry  in  any  book,  re- 
port or  statement  of  such  bank  with  intent  to  injure 
or  defraud  such  bank.     .     .     . 

"Shall  be  fined  not  more  than  $5000  or  imprisoned 
not  more  than  five  years,  or  both/' 

III. 
Statement  of  the  Case. 

The   Indictment  charges  as   follows: 

"The  grand  jury  charges: 

"Count  One 

"(U.S.  C,  Title  18,  Section  1005) 

"On  or  about  February  18,  1953,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of  the 
Southern  District  of  California,  defendant  Salvatore 
Anthony  Ferraro,  then  being  an  employee,  namely: 
a  teller  of  the  Bank  of  America,  National  Trust  and 
Savings  Association,  Western  and  Santa  Monica 
Branch,  Los  Angeles,  California,  did  make  a  false 
entry  in  a  savings  ledger  card  for  the  account  of  de- 
fendant William  Ross  Phillips  with  intent  to 
injure  and  defraud  said  bank,  namely:  an  entry  of 
a  deposit  of  $10,000.00  to  said  account,  and  at  the 
time  heretofore  mentioned,  said  bank  was  a  member 
of  the  Federal  Reserve  Bank  of  San  Francisco;  and 
the  defendant  William  Ross  Phillips  did  com- 
mand, induce  and  procure  the  commission  of  the  above 
offense  by  defendant  Salvatore  Anthony  Ferraro. 
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"Count  Two 

"(U.S.C,   Title   18,   Section   371) 

"Beginning  on  or  about  February  18,  1953,  and 
continuing  to  March  1,  1953,  the  defendants  Wil- 
liam Ross  Phillips  and  Salvatore  Anthony  Fer- 
RARO  did  agree,  confederate,  and  conspire  to  commit 
an  offense  against  the  United  States  as  follows: 
defendant  Salvatore  Anthony  Ferraro,  an  em- 
ployee of  the  Bank  of  America,  National  Trust  and 
Savings  Association,  Western  and  Santa  Monica 
Branch,  Los  Angeles,  California,  would  make  a  false 
entry  on  a  savings  ledger  card  for  the  account  of 
defendant  William  Ross  Phillips  showing  the 
deposit  of  $10,000.00  to  said  account,  with  the  intent 
to  injure  and  defraud  said  bank  which  was  then  and 
there  a  member  of  the  Federal  Reserve  Bank  of  San 
Francisco ; 

"The  object  of  said  conspiracy  was  to  be  accom- 
plished as  follows:  the  defendant  William  Ross 
Phillips  would  open  a  savings  account  in  said 
bank  in  the  sum  of  $200.00;  thereafter,  defendant 
Salvatore  Anthony  Ferraro  would  show  on  the 
savings  ledger  card  a  deposit  of  $10,000.00  to  said 
account;  thereafter,  said  defendant  William  Ross 
Phillips  would  cash  checks  upon  said  savings  ac- 
count in  an  amount  in  excess  of  $9,000.00 ; 

"To  effect  the  object  of  said  conspiracy  the  de- 
fendants committed  divers  overt  acts  in  the  Central 
Division  of  the  Southern  District  of  California 
among  which  were  the  following: 

"(1)  On  February  18,  1953,  the  defendant  Wil- 
liam Ross  Phillips  opened  a  savings  account  at  the 
Bank  of  America,  National  Trust  and  Savings  Asso- 
ciation, Western  and  Santa  Monica  Branch,  Los 
Angeles,  California,  in  the  amount  of  $200.00; 
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"(2)  On  February  18,  1953,  at  Los  Angeles,  Cali- 
fornia, defendant  Salvatore  Anthony  Ferraro 
made  a  fictitious  entry  on  the  savings  ledger  card  of 
the  account  of  defendant  William  Ross  Phillips 
in  said  bank  showing  a  deposit  of  $10,000.00  to  said 
account ; 

"(3)  On  February  26,  1953,  at  Los  Angeles, 
California,  the  defendant  William  Ross  Phillips 
withdrew  $2,000.00  from  said  savings  account; 

"(4)  On  February  28,  1953,  at  Los  Angeles, 
California,  the  defendant  William  Ross  Phillips 
withdrew  $7,000.00  from  said  savings  account."  [Tr. 
pp.  2-4.] 

On  July  27,  1953  appellant  Phillips  appeared  for  ar- 
raignment and  plea  represented  by  Joseph  T.  Forno, 
Esquire,  before  the  Honorable  Peirson  M.  Hall,  United 
States  District  Judge,  and  entered  a  plea  of  not  guilty  to 
the  offenses  charged  in  the  Indictment. 

On  October  20,  1953  the  case  was  called  for  trial  before 
the  Honorable  Harry  C.  Westover,  United  States  District 
Judge,  sitting  with  a  jury.  At  the  time  of  trial  and  be- 
fore impanelment  of  the  jury,  the  Indictment  against  co- 
defendant  Salvatore  Anthony  Ferraro  was  dimissed  upon 
motion  of  the  Government. 

The  case  proceeded  to  trial,  and  on  October  27,  1953 
the  jury  being  deadlocked,  the  trial  court  declared  a  mis- 
trial and  discharged  the  jury. 

On  February  2,  1954  the  case  was  called  for  re-trial  be- 
fore the  Honorable  Ben  Harrison,  United  States  District 
Judge,  sitting  with  a  jury. 

The  case  proceeded  to  trial,  and  on  February  9,  1954 
the  jury  returned  a  verdict  of  guilty  to  each  count  charged 
in  the  Indictment.     [Tr.  p.  6.] 


On  February  23,  1954  the  Honorable  Ben  Harrison, 
upon  hearing,  denied  appellant's  motion  for  a  new  trial 
filed  February  IS,  1954.     [Tr.  p.  11.] 

On  February  23,  1954  appellant  William  Ross  PhiUips 
was  sentenced  to  imprisonment  for  a  period  of  five  years 
in  a  penitentiary  on  Count  One,  and  a  period  of  five  years 
in  a  penitentiary  on  Count  Two,  both  periods  of  imprison- 
ment to  run  concurrently. 

Appellant  assigns  as  error  the  judgment  of  conviction 
on  the  following  grounds: 

A.  The  evidence  is  insufficient  to  justify  the  verdict. 
The  verdict  is  contrary  to  the  law  and  the  evidence. 
[App.  Spec,  of  Error  I;  App.  Br.  p.  5.]^ 

B.  A  person  who  is  not  a  bank  teller  cannot  be  con- 
victed of  false  entry  in  the  records  of  a  national 
bank  when  the  charge  against  the  person  who 
actually  makes  the  entry  is  dismissed.  [App.  Spec, 
of  Error  1(A);  App.  Br.  p.  5.] 

C.  The  Court  erred  in  the  limiting  and  excluding  of 
the  cross-examination  of  the  witness  Ferraro  par- 
ticularly when  being  questioned  about  his  draft 
evasion  and  flight.  This  was  necessary  in  estab- 
lishing his  motive  in  blaming  the  appellant.  [App. 
Sec.  of  Errors  HI;  App.  Br.  p.  5.] 

D.  Count  Two  fails  to  charge  an  oflfense  against 
the  laws  of  the  United  States  in  that  the  charging 
part  of  the  Indictment  fails  to  charge  appellant 
with  the  crime  of  conspiracy.  [App.  Spec,  of 
Error  H;  App.  Br.  p.  5.] 


2"App.    Spec,   of    Error   refers   to   "Appellant's    Specification   of 
Errors" ;  "App.  Br."  refers  to  Appellant's  Brief. 
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E.  The  district  court  committed  prejudicial  error  in 
raising  the  bail  in  the  trial  without  notice,  without 
a  motion  by  the  Government,  and  without  a  hear- 
ing. This  violated  Rule  46(a)  Rules  of  Criminal 
procedure  for  the  District  Court  of  the  United 
States.     [App.  Spec,  of  Error  IV;  App.  Br.  p.  5.] 

F.  The  Court  erred  in  its  instructions  to  the  jury. 
[App.  Spec,  of  Error  V;  App.  Br.  p.  6.] 

G.  The  motion  for  a  new  trial  should  have  been 
granted  in  view  of  the  affidavit  of  Althea  Hale 
[R.  Tr.  1314],  that  her  testimony  in  the  second 
trial  was  false  as  the  result  of  fear  of  being  em- 
barrassed and  threatened  with  jail  if  she  did  not 
change  her  testimony.  [App.  Spec,  of  Error  VI; 
App.  Br.  p.  6.] 

IV. 
Statement  of  the  Facts. 

Appellant  William  Ross  Phillips  met  one  Salvatore 
Anthony  Ferraro  in  1951.  [R.  p.  52.]^  After  seeing 
Phillips  three  or  four  times  in  1951,  Ferraro  did  not  see 
Phillips  again  until  June  1952.  [R.  pp.  52-53.]  In 
January  1953,  Ferraro  again  met  PhilHps.  [R.  pp.  53-54.] 
Ferraro  was  then  employed  by  the  Bank  of  America,  work- 
ing at  the  Western  and  Santa  Monica  Branch. 

Phillips  and  Ferraro  discussed  a  business  transaction 
involving  the  transportation  and  sale  of  automobiles  to 
Mexico.  [R.  pp.  54-55.]  Phillips  also  told  Ferraro  it 
would  be  necessary  to  get  an  investor  to  invest  $10,000 
in  the  venture.     [R.  p.  56.]     Phillips  then  suggested  to 


^"R."  refers  to  Reporter's  Transcript  of  Proceedings. 


Ferraro  that  he,  Ferraro,  take  a  bank  pass  book  and  fill  it 
out  to  show  to  prospective  investors  a  deposit  of  $10,000. 
[R.  p.  57.]  Ferraro  did  this  and  gave  the  book  to  Phillips. 
[R.  p.  57.] 

A  few  days  later,  Phillips  told  Ferraro  that  this  scheme 
had  not  worked  on  the  prospective  investor.  [R.  p.  58.] 
It  would  be  necessary  for  them  to  open  a  legitimate  ac- 
count and  have  Ferraro  make  an  entry  of  $10,000  on  the 
ledger  card.  [R.  p.  58.]  This  would  be  necessary  to 
show  the  prospective  investor  a  deposit  had  been  made 
at  the  bank. 

On  February  18,  1953,  Phillips  opened  an  account  at 
the  Bank  of  America,  Western  and  Santa  Monica  Branch, 
making  an  opening  deposit  of  $200.  [R.  pp.  32-33.] 
Phillips  was  given  a  signature  card  which  he  filled  out  and 
returned  to  the  bank  clerk,  [R.  p.  33.]  He  was  given  a 
savings  pass  book  showing  an  opening  deposit  of  $200. 
[Government's  Ex.  3;  R.  p.  35.]  A  savings  ledger  card 
was  opened  showing  an  opening  deposit  of  $200.  [Gov- 
ernment's Ex.  4;  R.  p.  42.]  Ferraro  then  made  an  entry 
of  $10,000  on  the  savings  ledger  card.  [R.  p.  59.]  He 
received  no  money  at  the  time  the  entry  was  made  from 
the  defendant  Phillips.  [R.  p.  59.]  There  was  no 
savings  deposit  slip  made  to  support  the  entry  of  $10,000. 
[R.  p.  59.]  It  was  an  entry  made  without  receipt  of  money 
or  voucher — a  false  entry.  At  the  time  of  the  making  of 
the  entry  in  the  savings  ledger  card,  Ferraro  was  an 
employee  of  the  Bank  of  America,  Western  and  Santa 
Monica  Branch.      [R.  p.  62.]     The  Bank  of  America, 
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Western  and  Santa  Monica  Branch,  is  a  member  of  the 
Federal  Reserve  System. 

During  the  two  weeks  following  the  making  of  the 
entry  by  Ferraro  on  the  savings  ledger  card,  Phillips  made 
withdrawals  of  $100  [Government's  Ex.  8],  $2,000  [Gov- 
ernment's Ex.  9],  and  $7,000.      [Government's  Ex.   10.] 

At  the  first  trial,  one  Miss  Althea  M.  Hale  testified: 

"Q.  (By  Mr.  Forno) :  Miss  Hale,  I  understand 
you  are  retired  now,  but  before  retirement,  what  was 
your  business  or  occupation?    A.    Before  retirement? 

Q.    Yes.    Well,  I  just  was  going  to  school. 

Q.  You  taught  school.  For  how  long?  A.  About 
43  years. 

Q.  That  was  in  the  city  school  district  of  Los 
Angeles,  is  that  correct?    A.     The  last  26  years. 

Q.  Now,  Miss  Hale,  are  you  acquainted  with  Mr. 
Phillips,  the  gentleman  seated  over  to  my  right? 
A.     Yes,   sir. 

Q.  About  how  long  have  you  known  Mr.  Phillips? 
A.     Probably  about  nine  years. 

Q.  During  that  time  have  you  had  any  business 
transactions  with  Mr.  Phillips  where  you  have  given 
him  money?    A.     Yes. 

Q.  On  about  how  many  occasions?  A.  Oh,  per- 
haps maybe  twice. 

Q.  Miss  Hale,  calling  your  attention  to  the  month 
of  January  or  February  of  this  year,  did  you  have 
any  conversation  with  Mr.  Phillips  concerning  putting 
up  some  money  for  him  to  start  a  television  business? 
A.     Yes. 

Q.  About  when  were  these  first  conversations? 
Were  they  in  January  or  February?  A.  In  Janu- 
ary. 
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Q.  Then  later  did  you  give  Mr.  Phillips  some 
money?     A.     Yes. 

Q.  Calling  your  attention  to  the  middle  of  Febru- 
ary, particularly  February  18th  of  this  year,  did  you 
have  occasion  to  see  Mr.  Phillips  at  a  bank  or  branch 
of  the  Bank  of  America?     A.     Yes. 

Q.  What  branch  was  it?  Where  did  you  see  Mr. 
Phillips?  A.  Western  and  Santa  Monica,  Bank  of 
America. 

Q.  Western  and  Santa  Monica  Branch  of  the 
Bank  of  America?  A.     That  is  right. 

Q.  What  was  the  occasion  for  your  meeting  him 
there?  Had  there  been  some  prearrangement  for  you 
to  meet  him,  or  did  you  just  happen  to  be  there? 
A.     There  had  been  an  arrangement  to  meet  him. 

Q.  Do  you  recall  the  time  of  day  you  met  him? 
A.     In  the  morning. 

Q.  When  you  met  Mr.  Phillips,  what  did  you 
do?  What  did  you  do  after  you  met  Mr.  Phillips? 
A.  Well,  I  gave  him  some  money  to  deposit  for  his 
program. 

Q.  This  was  money  that  you  were  investing  with 
him  or  loaning  to  him,  or  something  like  that?  A. 
That's  right. 

Q.    How  much  money  was  it?    A.    Ten  thousand. 

Q.  $10,000.  Was  that  in  cash  or  check?  A.  It 
was  in  cash. 

Q.  Do  you  recall  the  denomination  of  the  bills? 
A.     Yes.     They  were  $100  bills. 

Q.  After  you  met  Mr.  Phillips  at  this  Bank  of 
America,  Santa  Monica  and  Western  Branch,  did  you 
see  that  money  deposited?    A.     I  did. 

Q.  At  the  window  there?  A.  Yes.  I  gave  him 
the  money  and. he  made  out  the  slip. 
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Q.     He  made  out  the  slip  and  deposited  it?     A. 
Yes. 

Q.  Did  you  see  an  item  entered  in  the  bank  book 
by  a  teller  that  day?     A.     Yes,  sir. 

Q.  I  show  you  Defendant's  Exhibit  B,  which 
purports  to  be  the  bank  book,  Bank  of  America,  the 
account  of  William  R.  Phillips,  and  call  your  attention 
to  an  item  of  $10,000,  the  second  item.  Does  that 
appear  to  be  the  item  that  you  saw  entered  in  the 
book  that  day?     A.     Yes,  sir. 

Q.  Can  you  describe  the  teller,  or  did  you  have 
occasion  to  notice  who  the  person  was,  a  man  or  a 
woman,  at  the  teller's  cage  when  that  money  was 
deposited.     A.     Well,  it  was  a  man. 

Q.    It  was  a  man?    A.    Yes. 

Q.  Can  you  describe  him?  I  mean  did  you  pay 
any  particular  attention?  A.  No.  He  was  a  dark 
complected  man. 

Q.  If  you  saw  him  again  in  court,  do  you  think 
you  would  recognize  him?  A.  I  doubt  it."  [R. 
pp.    256-259.] 

At  the  second  trial.  Miss  Hale  testified  that  she  did  not 
meet  Phillips  on  February  18,  1953  at  the  Bank  of 
America,  Santa  Monica  and  Western  Branch.  [R.  pp. 
218-219.]  On  cross-examination.  Miss  Hale  testified  she 
had  not  given  Phillips,  or  deposited  in  Phillips'  account 
at  any  bank,  $10,000.     [R.  p.  234.] 

At  the  motion  for  new  trial,  appellant  filed  an  afifidavit 
of  Althea  M.  Hale,  alleging  her  testimony  at  the  second 
trial  was  induced  by  officers  and  friends  threatening  her 
with  jail.     [Tr.  pp.  13-14.] 

Appellant  denied  essentially  all  the  facts  concerning  the 
false  entry  transactions. 
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ARGUMENT. 

A.  A  Person  Who  Is  Not  Himself  an  Employee  of  a 
Bank  Can  Be  Convicted  of  Violation  of  Title  18, 
United  States  Code,  Section  1005  (Making  a  False 
Entry  in  the  Record  of  a  National  Bank). 

Title  18,  Section  1005,  provides  in  its  pertinent  part: 
''Section   1005 — Bank  Entries,   Reports   and  Trans- 
actions.    .     . 

"Whoever  makes  any  false  entry  in  any  book,  re- 
port or  statement  of  such  bank  with  intent  to  injure 
or  defraud  such  bank,     .     .    . 

''Shall  be  fined  not  more  than  $5000,  or  imprisoned 
not  more  than  five  years,  or  both." 

Title  18,  Section  2,  provides  in  its  pertinent  part: 

"Section  2 — Principals. 

"(a)  Whoever  commits  an  offense  against  the 
United  States,  or  aids,  abets,  counsels,  commands,  in- 
duces, or  procures  its  commission  is  a  principal/' 
(Emphasis  ours.) 

Appellant  PhiUips  is  charged  in  Count  One  of  the  In- 
dictment as  follows: 

"Count  One 

"(U.S.C,  Title  18,  Section  1005) 

"On  or  about  February  18,  1953,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendant  Salva- 
TORE  Anthony  Ferraro,  then  being  an  employee, 
namely:  a  teller  of  the  Bank  of  America,  National 
Trust  and  Savings  Association,  Western  and  Santa 
Monica  Branch,  Los  Angeles,  California,  did  make 
a  false  entry  in  a  savings  ledger  card  for  the  account 
of  defendant  William  Ross  Phillips  with  intent 
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to  injure  and  defraud  said  bank,  namely:  an  entry 
of  a  deposit  of  $10,000.00  to  said  account,  and  at 
the  time  heretofore  mentioned,  said  bank  was  a 
member  of  the  Federal  Reserve  Bank  of  San  Fran- 
cisco; and  the  defendant  William  Ross  Phillips 
did  command,  induce  and  procure  the  commission 
of  the  above  offense  by  defendant  Salvatore  An- 
thony Ferraro." 

A  reading  of  the  applicable  portion  of  Section  1005, 
Title  18,  United  States  Code,  discloses  that  it  is  not  neces- 
sary to  a  violation  of  this  section  that  the  person  actually 
making  the  entry  be  a  bank  employee.  Its  reference  is 
to  ''whoever  makes  any  false  entry"  and  makes  no  refer- 
ence to  ''officer,  director,  agent  or  employee"  making  a 
false  entry. 

Assuming,  but  not  conceding,  that  it  is  necessary  for 
an  employee  to  make  the  entry,  a  person  may  be  charged 
and  convicted,  as  appellant  Phillips  was  in  the  present 
case,  under  Title  18,  Section  2,  as  a  principal. 

The  Supreme  Court  in  the  case  of  United  States  v. 
Giles,  300  U.  S.  41,  considered  a  conviction  under  a  pro- 
vision making  it  a  crime  for  an  employee  to  make  a  false 
entry  in  the  records  of  a  bank  where  the  evidence  showed 
that  the  entry  had  been  made  by  an  innocent  intermediary. 
The  Court  said  at  page  48: 

'The  statute  denounces  as  criminal  one  who  with 
intent  etc.  'makes  any  false  entry'.  The  word  'make* 
has  many  meanings  among  them  'to  cause  to  exist, 
appear  or  occur'  Webster's  International  Dictionary, 
Second  Ed.  To  hold  the  statute  broad  enough  to 
include  deliberate  action  from  which  a  false  entry  by 
an  innocent  intermediary  necessarily  follows  gives  to 
the  words  employed  their  fair  meaning  and  is  in  ac- 
cord with  the  evident  intent  of  Congress.     To  hold 
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that  it  applies  only  when  the  accused  personally  writes 
the  false  entry  or  affirmatively  directs  another  so  to 
do  would  emasculate  the  statute  to  defeat  the  very 
end  in  view/'  (Emphasis  ours.) 

The  present  case  presents  stronger  facts  than  the  Giles 
case  (Supra).  PhilHps  concocted  the  plan  originally. 
[R.  pp.  57-58.]  He  later  withdrew  the  funds.  [Govern- 
ment's Exs.  8,  9  and  10.]  It  would  be  impossible  to  say 
that  he  was  not  at  least  an  aider  and  abettor  as  he  is 
charged  in  the  Indictment.  As  such  he  could  be  con- 
victed as  a  principal  pursuant  to  Title  18,  United  States 
Code,  Section  2. 

B.     Count  Two  of  the  Indictment  Alleges  an  Offense 
Against  the  United  States. 

Count  Two  of  the  Indictment  charges: 
''Count  Two 
"(U.S.C,  Title   18,   Section  371) 

''Beginning  on  or  about  February  18,  1953,  and 
continuing  to  March  1,  1953,  the  defendants  Wil- 
liam Ross  Phillips  and  Salvatore  Anthony  Fer- 
RARO  did  agree,  confederate,  and  conspire  to  commit 
an  offense  against  the  United  States  as  follows: 
defendant  Salvatore  Anthony  Ferraro,  an  em- 
ployee of  the  Bank  of  America,  National  Trust  and 
Savings  Association,  Western  and  Santa  Monica 
Branch,  Los  Angeles,  California,  would  make  a  false 
entry  on  a  savings  ledger  card  for  the  account  of  de- 
fendant William  Ross  Phillips  showing  the  de- 
posit of  $10,000.00  to  said  account,  with  the  intent 
to  injure  and  defraud  said  bank  which  was  then  and 
there  a  member  of  the  Federal  Reserve  Bank  of  San 
Francisco ; 
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The  object  of  said  conspiracy  was  to  be  accom- 
plished as  follows:  the  defendant  William  Ross 
Phillips  would  open  a  savings  account  in  said  bank 
in  the  sum  of  $200.00;  thereafter,  defendant  Salva- 
TORE  Anthony  Ferraro  would  show  on  the  savings 
ledger  card  a  deposit  of  $10,000.00  to  said  account; 
thereafter,  said  defendant  William  Ross  Phillips 
w^ould  cash  checks  upon  said  savings  account  in  an 
amount  in  excess  of  $9,000.00; 

''To  effect  the  object  of  said  conspiracy  the  de- 
fendants committed  divers  overt  acts  in  the  Central 
Division  of  the  Southern  District  of  California  among 
which  were  the  following: 

"(1)  On  February  18,  1953,  the  defendant  Wil- 
liam Ross  Phillips  opened  a  savings  account  at 
the  Bank  of  America,  National  Trust  and  Savings 
Association,  Western  and  Santa  Monica  Branch, 
Los  Angeles,  CaHfornia,  in  the  amount  of  $200.00; 

"(2)  On  February  18,  1953,  at  Los  Angeles,  Cali- 
fornia, defendant  Salvatore  Anthony  Ferraro 
made  a  fictitious  entry  on  the  savings  ledger  card 
of  the  account  of  defendant  William  Ross  Phillips 
in  said  bank  showing  a  deposit  of  $10,000.00  to 
saidj  account; 

''(3)  On  February  26,  1953,  at  Los  Angeles,  Cali- 
fornia, the  defendant  William  Ross  Phillips  with- 
drew $2,000.00  from  said  savings  account; 

^'(4)  On  February  28,  1953,  at  Los  Angeles,  Cali- 
fornia, the  defendant  William  Ross  Phillips  with- 
drew $7,000.00  from  said  savings  account." 

Title  18,  Section  371,  provides  in  its  pertinent  part: 
"Section   371 — Conspiracy  to  commit  offense  or  to 
defraud  the  United  States. 

"If  two  or  more  persons  conspire  ...  to  com- 
mit any  offense  against  the  United  States     .     .     . 
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and  one  or  more  of  such  persons  does  any  act  to 
effect  the  object  of  the  conspiracy,  each  shall  be 
fined  not  more  than  $10,000,  or  imprisoned  more  than 
five  years,  or  both." 

The  crime  of  conspiracy  defined  in  Title  18,  United 
States  Code,  Section  371,  contemplates  a  combination  of 
two  or  more  persons  by  concerted  action  to  accomplish  a 
criminal  or  unlawful  purpose.  Conspiracy  has  been  de- 
scribed by  the  Courts  as  a  "partnership  in  crime".  (United 
States  V.  Kissell,  218  U.  S.  601;  Marino  v.  United  States, 
91  F.  2d  691.) 

The  Supreme  Court  in  the  case  of  United  States  v. 
Falcone,  311  U.  S.  205,  describes  a  conspiracy  at  page 
210  by  saying: 

"The  gist  of  the  offense  of  conspiracy  ...  is 
agreement  among  the  conspirators  to  commit  an 
offense  attended  by  an  act  of  one  or  more  of  the 
conspirators  to  effect  the  object  of  the  conspiracy." 

A  conspiracy  then  requires  one,  an  agreement  between  two 
or  more  persons;  two,  an  unlawful  purpose  for  a  lawful 
purpose  procured  in  an  unlawful  manner;  and,  three,  an 
overt  act  in  furtherance  of  the  agreement. 

The  conspiracy  in  the  present  case  is  charged  in  the 
following  language : 

"Beginning  on  or  about  February  18,  1953,  and 
continuing  to  March  1,  1953,  the  defendants  William 
Ross  Phillips  and  Salvatore  Anthony  Ferraro  did 
agree,  confederate  and  conspire  to  commit  an  offense 
against  the  United  States  as  follows:  Defendant 
Salvatore  Anthony  Ferraro,  an  employee  of  the  Bank 
of  America  National  Trust  and  Savings  Association, 
Western  and  Santa  Monica  Branch,  Los  Angeles, 
California,  would  make  a  false  entry  on  a  savings 
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ledger  card  for  the  account  of  defendant  William 
Ross  Phillips  showing  the  deposit  of  $10,000.00  to 
said  account  with  the  intent  to  injure  and  defraud 
said  bank  which  was  then  and  there  a  member  of 
the  Federal  Reserve  Bank  of  San  Francisco;" 

This  language  charges  an  agreement  to  commit  an  un- 
lawful act,  that  is  to  make  a  false  entry  in  the  records 
of  a  national  bank.  Following  this  language  the  overt 
acts  committed  in  furtherance  of  the  conspiracy  are  al- 
leged. The  agreement  followed  by  commission  of  an  overt 
act  completes  the  conspiracy.  The  overt  act  may  be  com- 
mitted by  any  one  of  the  conspirators.  It  is  clear  that 
Count  Two  makes  these  necessary  allegations  and  there- 
fore does  allege  an  offense  against  the  United  States. 

C.  There  Was  No  Error  in  the  Limitation  of  Cross- 
Examination  by  Appellant  of  the  Witness 
Ferraro. 

It  must  be  conceded  that  a  full  and  complete  cross- 
examination  of  a  witness  upon  the  subject  of  his  examina- 
tion in  chief  is  a  right  and  not  a  privilege  afforded  to  the 
party  against  whom  the  testimony  is  being  offered.  (Al- 
ford  V.  United  States,  282  U.  S.  687;  Lindsey  v.  United 
States,  133  F.  2d  368.) 

Beyond  that  however,  the  limits  of  cross-examination 
are  within  the  broad  and  sound  discretion  of  the  trial  court. 
The  discretion  of  the  trial  court  in  limiting  cross-examina- 
tion should  be  reversed  only  where  manifest  error  by  abuse 
of  discretion  is  evident.  {Todorow  v.  United  States,  173 
F.  2d  439,  447,  cert.  den.  337  U.  S.  925.) 

A  reading  of  the  cross-examination  of  the  witness 
Ferraro  [R.  pp.  63-80]  manifestly  shows  counsel  for  ap- 
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pellant  was  allowed  considerable  cross-examination  in  an 
attempt  to  impeach  the  testimony  in  chief  of  the  witness 
Ferraro. 

It  is  submitted  there  was  no  abuse  of  discretion  by  the 
trial  court  in  refusing  to  allow  further  cross-examination 
of  the  witness  Ferraro  concerning  his  draft  status  and 
therefore  the  judgment  should  be  affirmed. 

D.  The  Trial  Court  Committed  No  Error  in  Exon- 
erating Appellant's  Bail  and  Raising  It  to  $10,000 
During  the  Trial. 

The  problem  of  bail  is  regulated  at  length  by  rule  46 
of  the  Federal  Rules  of  Criminal  Procedure.  Rule  46 
provides  in  its  pertinent  part: 

"(a)  Right  to  bail. 

"(1)  Before  conviction.  A  person  arrested  for  an 
offense  not  punishable  by  death  shall  be  admitted  to 
bail.     .     .     . 

"(2)   .    .    . 

"(b)   .     .     . 

"(c)  Amount.  If  the  defendant  is  admitted  to  bail 
the  amount  thereof  shall  be  such  as  in  the  judgment 
of  the  Commissioner  or  Court  or  Judge  or  Justice 
will  insure  the  presence  of  the  defendant  having  re- 
gard to  the  nature  and  circumstance  of  the  offense 
charged,  the  weight  of  the  evidence  against  him,  the 
financial  ability  of  the  defendant  to  give  bail,  and  the 
character  of  the  defendant." 

A  further  limitation  is  placed  upon  the  determination  of 
bail  by  the  Federal  Constitution  Eighth  Amendment 
which  provides: 

"Excessive  bail  shall  not  be  required." 
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It  is  apparent  therefore  that  bail  before  conviction  for 
an  offense  not  punishable  by  death  is  a  matter  of  right. 
The  amount  of  that  bail  is  however  a  matter  within  the 
sound  discretion  of  the  trial  court.  So  long  as  it  is  not 
excessive  under  the  circumstances,  a  defendant  is  not 
prejudiced  even  though  he  might  not  be  able  to  provide 
the  required  amount. 

Further,  excessiveness  of  bail  cannot  be  urged  on  ap- 
peal after  conviction.  {O'Brien  v.  United  States,  25  F. 
2d.  90;  Hewitt  v.  United  States,  110  F.  2d  1,  cert.  den. 
310  U.  S.  641.) 

The  argument  of  appellant  herein,  however  appears  to 
proceed  upon  the  theory  that  the  action  of  the  trial  court 
in  revoking  his  bail  and  increasing  it  to  $10,000  was 
prejudicial  to  the  preparation  of  his  defense.  This  posi- 
tion is  untenable  as  disclosed  by  the  record.  [R.  245-247, 
250-271.]  A  reading  of  this  portion  of  the  record  would 
indicate  that  appellant  was  deprived  of  no  right  to  have 
witnesses  on  his  behalf.  On  several  occasions  both  the 
trial  court  and  the  United  States  Attorney  offered  to  secure 
the  appellant's  witnesses  for  him.  The  processes  of  the 
court  were  open  to  him.  He  chose  to  refuse  these  op- 
portunities to  obtain  witnesses  in  his  defense.  He  should 
not  now  be  heard  to  complain  of  his  own  voluntary  act 
in  refusing  the  aid  of  the  United  States  Attorney  or  the 
Court.  Further,  appellant  was  represented  by  counsel  of 
his  own  choosing.  Appellant  refused  to  divulge  to  his 
counsel  the  whereabouts  of  the  witnesses  he  wished  to 
call.  [R.  p.  247.]  It  cannot  be  said  any  action  of  the 
Court  resulted  in  prejudice  to  his  defense.  If  witnesses 
were  available  and  not  produced  the  fault  must  necessarily 
be  with  the  appellant  himself  and  not  with  the  action  of 
the  trial  court. 
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Appellant  was  charged  with  serious  crimes.  After  hear- 
ing the  testimony  of  Althea  M.  Hale,  the  trial  court  recom- 
mended further  prosecution  of  the  appellant  for  suborna- 
tion of  perjury.  [R.  p.  248.]  It  was  not  in  abuse  of  dis- 
cretion under  the  circumstances  presented  here  for  the 
trial  court  to  increase  appellant's  bail,  and  therefore,  the 
judgment  should  be  affirmed. 

E.     There  Was  No  Error  in  the  Instructions  of  the 

Court. 

Appellant's  argument  here  proceeds  upon  the  same 
theory  as  the  argument  presented  in  1(A)  of  appellant's 
opening  brief.  It  is  respectfully  requested  therefore  that 
the  Court  apply  the  argument  in  opposition  thereto  in  this 
brief  as  opposition  to  the  point  raised  here.  [Government's 
Ex.  A  herein.] 

Further,  no  objection  to  the  instructions  pursuant  to 
Rule  30,  Federal  Rules  of  Criminal  Procedure,  was  made 
by  counsel  for  the  appellant. 

The  Federal  Rules  of  Criminal  Procedure,  Rule  30 
provides : 

"Rule  30 — Instructions. 

"At  the  close  of  the  evidence  or  at  such  earlier 
time  during  the  trial  as  the  Court  reasonably  directs, 
any  party  may  file  written  request  that  the  Court 
instruct  the  jury  on  the  law  as  set  forth  in  the 
request.  At  the  same  time  copies  of  such  request 
shall  be  furnished  to  adverse  parties.  The  Court 
shall  inform  counsel  of  its  proposed  action  upon  the 
request  prior  to  their  arguments  to  the  jury,  but  the 
Court  shall  instruct  the  jury  after  the  arguments 
are  completed.  No  party  may  assign  as  error  any 
portion  of  a  charge  or  omission  therefrom  unless  he 
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objects  thereto  before  the  jury  retires  to  consider  its 
verdict,  stating  distinctly  the  matter  to  which  he  ob- 
jects and  the  grounds  of  his  objection.  Opportunity 
shall  be  given  to  make  the  objection  out  of  the 
hearing  of  the  jury." 

Failure  of  counsel  for  the  appellant  to  make  any  objection 
to  the  instructions  as  given  by  the  trial  court  waives  this 
error,  if  any,  and  therefore  the  judgment  should  be 
affirmed. 

F.     There  Was  No  Error  in  the  Denial  of  Appellant's 
Motion  for  a  New  Trial. 

A  new  trial  was  requested  by  appellant  Phillips  on  the 
ground  that  one  Althea  M.  Hale  had  upon  the  trial  of  the 
case  testified  falsely.  This  is  evidenced  by  an  affidavit 
filed  in  support  of  the  motion  for  a  new  trial.  [Tr. 
pp.  13-14.]  It  should  be  noted  at  the  outset,  however,  that 
the  Government  did  not  offer  the  testimony  of  Althea  M. 
Hale.  Her  testimony  upon  the  occasion  of  both  trials  was 
offered  by  and  on  behalf  of  the  appellant  Phillips.  [R. 
pp.  218-235.]  Appellant  should  not  now  be  heard  to 
complain  of  the  nature  of  this  testimony. 

A  parallel  question  was  recently  considered  in  the  case 
of  United  States  v.  Troche,  213  F.  2d  401. 

In  the  Troche  case  (supra),  the  defendant  was  con- 
victed of  selling  marihuana.  At  the  motion  for  a  new 
trial  the  defendant  presented  a  recantation  by  affidavit  of 
the  testimony  of  the  chief  government  witness  against 
him.  At  the  hearing  of  the  motion  a  repudiation  of  the 
recantation  was  presented  by  the  Government  based  on 
depositions  taken  of  the  Government  witness  involved. 
The  trial  judge  denied  the  motion  for  a  new  trial.     In 
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affirming   the   judgment,   the   Court   o£   Appeals    said   at 

page  403 : 

"Where  the  newly  discovered  evidence  consists  of 
recantation  of  testimony  given  at  the  trial,  such  re- 
cantation is  'looked  upon  with  the  utmost  suspicion'. 
As  this  Court  pointed  out  in  Harrison  v.  United 
States,  2  Civ.,  7  F.  2d  259,  262.  The  motion  should 
be  granted  only  when  the  'Court  is  reasonably  well 
satisfied  that  the  testimony  given  by  a  material  wit- 
ness is  false,'  and  particularly  is  this  true  when  the 
recantation  has  itself  been  repudiated.  Larrison  v. 
United  States,  7  Cir.,  24  F.  2d  82,  87;  Gordon  v. 
United  States,  6  Cir.,   178  F.  2d  896,  900.'' 

See,  also: 

Harrison  v.  United  States,  7  F.  2d  259,  262. 

In  the  present  case  the  facts  are  much  stronger  in  sup- 
port of  the  trial  court's  denial  of  the  motion  for  a  new 
trial.  There  was  a  hearing  on  the  motion.  It  was  enter- 
tained by  the  Court  and  denied.  The  Court  exercised  its 
discretion  in  that  denial.  The  Court  was  aware  of  the 
testimony  of  Althea  M.  Hale  at  the  first  trial.  The  Court 
also  heard  the  testimony  at  the  second  trial.  The  Court, 
upon  motion  for  a  new  trial,  had  before  it  the  affidavit  of 
Althea  M.  Hale.  The  Court  denied  upon  consideration  of 
all  these  factors  the  motion  for  a  new  trial  of  appellant 
Phillips. 

Further,  Althea  M.  Hale  was  not  a  Government  wit- 
ness. She  was  called  by  the  defense.  Appellant  should 
not  now  be  heard  to  complain  of  the  testimony  given  by 
his  own  witness. 

There  was  no  error  in  the  denial  of  the  motion  for  a 
new  trial  and  it  is  therefore  respectfully  submitted  that  the 
judgment  of  the  trial  court  should  be  affirmed. 
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Conclusion. 

There  was  no  error  in  the  ruHngs  of  the  trial  court  dur- 
ing the  trial  of  this  case  and  therefore  it  is  respectfully 
submitted  that  the  judgment  of  the  trial  court  should  be 
affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney; 

Louis  Lee  Abbott, 

Assistant  United  States  Attorney, 
Chief  of  Criminal  Division; 

Manuel  L.  Real, 
Assistant  United  States  Attorney; 

Manuel  L.  Real, 
Assistant  United  States  Attorney, 
Attorneys  for  Appellee, 
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No.  14,395 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Charles  E.  Toliver, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


JURISDICTION. 

Appellant  was  charged  by  Indictment  filed  in  the 
United  States  District  Court  for  the  Northern  District 
of  California,  Southern  Division,  within  the  jurisdic- 
tion of  said  Court,  in  First  Count  for  violation  of  the 
Harrison  Narcotic  Act,  26  U.S.C.  2553,  2557,  alleged 
to  have  been  committed  by  Api)ellant  in  the  City  of 
Oakland,  County  of  Alameda,  State  of  California,  on 
March  7,  1953;  in  Third  (\)unt,  with  violation  of  the 
Harrison  Narcotic  Act,  26  U.S.C.  2553,  2557,  alleged 
to  have  been  committed  by  Appellant  in  the  City  of 
Oakland,  County  of  Alameda,  State  of  California,  on 
January  18,  1952;  in  Fourth  Count,  with  violation 
of  the  Jones-Miller  Act,  21  U.S.C.  174,  alleged  to  have 


been  committed  by  Appellant  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  on  January 
18,  1952;  and  in  Fifth  Count  with  conspiracy,  18 
U.S.C.  371,  alleged  to  have  been  committed  by  appel- 
lant in  the  Southern  Division  of  the  Northern  District 
of  California,  the  overt  acts  occurring  on  March  7, 
and  March  11,  1953.    (T.R.  2-6.) 

The  District  Court  had  jurisdiction.  18  U.S.C,  Sec. 
3231;  Rule  18,  Federal  Rules  of  Criminal  Procedure. 

Appellant  was  sentenced  to  be  imprisoned  and  was 
fined  $4.00  by  final  Judgment  made  and  entered  on 
March  26,  1954.    (T.R.  15-20.) 

Timely  Notice  of  Appeal  to  this  Court  was  filed 
March  26,  1954.  (T.R.  21  and  22.)  Rule  37a,  Federal 
Rules  of  Criminal  Procedure. 

Jurisdiction  of  this  Court  to  review  the  final  Judg- 
ment of  the  District  Court  is  found  in  28  U.S.C, 
Sections  1291  and  1294. 


ABSTRACT  OF  CASE. 

Appellant  Charles  E.  Toliver  was  convicted  of  two 
violations  of  the  Harrison  Narcotic  Act,  26  U.S.C 
2553,  2557,  found  to  have  been  committed  on  March  7, 
1953  and  January  18,  1952.  He  was  also  found  guilty 
of  a  violation  of  the  Jones-Miller  Act,  21  U.S.C.  174, 
committed  on  January  18,  1952  and  a  violation  of  the 
conspiracy  laws,  the  overt  acts  having  occurred  on 
March  7  and  11,  1953.  (T.R.  2-6.) 


The  charges  were  that  on  the  respective  days,  Ap- 
pellant illegally  sold,  concealed  or  conspired  to  sell  and 
conceal  a  quantity  of  heroin. 

Appellant  was  found  guilty  on  all  counts.  He  was 
sentenced  to  prison  for  a  4  year  period  and  was 
ordered  to  pay  a  fine  of  $1.00  upon  each  count,  the 
said  fines  to  be  cu.mulative.  The  4  year  sentences 
upon  Counts  One  and  Three  involving  the  two  viola- 
tions of  the  Harrison  Narcotic  Act,  26  U.S.C.  2553, 
2557  were  to  run  concurrently.  The  4  year  sentences 
upon  Counts  Four  and  Five  involving  violation  of  the 
Jones-Miller  Act,  21  U.S.C.  174  and  the  conspiracy 
laws,  18  U.S.C.  371,  were  likewise  to  run  concurrently 
one  with  the  other,  and  consecutively  to  the  previously 
described  sentences  for  violation  of  the  Harrison  Act. 
(T.R.  15-17.) 

The  evidence  relating  to  Counts  Three  and  Four, 
violation  of  the  Harrison  Narcotic  Act,  26  U.S.C.  2553, 
2557,  and  violation  of  the  Jones-Miller  Act,  21  U.S.C. 
174,  alleged  to  have  been  committed  on  January  18, 
1952  is  that  on  that  day  between  6  and  8  o'clock, 
P.M.,  witness  Abe  Brown  met  Appellant  at  a  club 
known  as  Payne's  Corner,  located  at  7th  and  Center 
Streets,  Oakland,  Alameda  County,  California.  Brown 
there  arranged  for  and  received  from  Appellant  a 
package  said  by  Appellant  to  contain  ''half  a  piece" 
or  half  an  ounce  of  heroin  for  which  Brown  paid 
$200.00.  (R.T.  22:9-25;  23:11-24;  24;  25:1-23;  53:14- 
20;  69:7-25;  76:15-25.) 

The  alleged  narcotics  was  contained  in  a  small 
white  wax  paper  envelope  which  was  handed  by  A])- 


pellant  to  Brown.  About  that  time,  Brown  was  il- 
legally selling  narcotics  and  this  purchase  was  sold 
to  his  customers.  Brown  made  no  taste  test  to  deter- 
mine if  it  was  heroin  nor  used  none  of  it  himself. 
Nor  is  there  testimony  that  the  narcotic  was  ''bindle'' 
wrapped  as  that  expression  is  known  to  the  illicit 
traffic.  The  only  evidence  that  the  substance  handed 
by  Toliver  to  Brown  was  in  fact  a  narcotic  is  Brown's 
statement  ^^ Wasn't  heroin  I  would  have  to  give  the 
people's  money  back"  found  on  page  79,  Reporter's 
Transcript,  lines  23  and  24. 

According  to  Brown  and  the  jury,  this  is  sufficient 
to  prove  that  the  narcotics  was  in  fact  sold  and  con- 
cealed. As  will  be  developed  subsequently,  there  are 
innocent  inferences  likewise  deducible  and  inferible 
from  this  state  of  facts.  The  legal  sufficiency  of  the 
evidence  to  support  this  essential  element  of  the  Gov- 
ernment's case  is  obviously  lacking  and  will  be  de- 
veloped as  the  principal  reason  urged  for  the  re- 
versal of  the  Appellant's  conviction  upon  Counts 
Three  and  Pour. 

The  evidence  relative  to  Indictment  Counts  One  and 
Five  is  identical  save  one  episode  which  occurred  on 
March  11,  1953.  In  brief,  witness  Brown  testified  that 
he,  informer  Charles  Haskell  (R.T.  123:13)  and  Nar- 
cotics Agent  Malcolm  P.  Richards  went  by  auto  to 
Payne's  Place  or  Payne's  Corner  on  7th  Street,  Oak- 
land, California,  arriving  at  about  5:30  or  6:00  P.M. 
There,  Brown  had  a  conversation  with  Appellant 
Toliver.     In  it.  Brown  asked  for  ^'half  a  piece"  or 


half  an  ounce,  and  said  that  the  people  with  him, 
Agent  Richards  and  informer  Charles  Haskell  wanted 
to  meet  him.  Toliver  replied  it  would  do  them  no 
good  as  he  was  not  dealing.  (R.T.  28:13-25;  29:1-9.) 
Toliver  then  called  over  an  unidentified  man.  In 
Brown's  presence,  he  told  this  man  of  Brown's  wishes. 
(R.T.  92:13-25;  93:1-16.)  The  unidentified  man  left, 
returned,  and  left  again.  (R.T.  93:17-25;  94:1-22;  95: 
21-24.)  In  the  meantime,  Toliver  and  Brown  again 
conversed  about  the  unidentified  man's  whereabouts. 
(R.T.  31:1-16.)  Toliver  then  permanently  left  the 
scene,  although  in  a  few  minutes,  the  unidentified  man 
returned  to  Payne's  Place.  He  ordered  Brown,  Has- 
kell and  Agent  Richards  to  follow  him  in  their  car  to 
another  location  where  delivery  of  the  narcotics  oc- 
curred. Toliver  received  no  money,  it  being  given  to 
the  unidentified  man  (R.T.  100:13-16)  and  he  was  not 
present  when  the  narcotics  were  passed.  (R.T.  98:11- 
18;  99:12-16.) 

Several  days  later.  Brown  and  Toliver  casually  met 
in  a  San  Francisco  gambling  establishment  known  as 
Ernie's  on  Geary  Street.  There,  Toliver  told  Brown 
that  the  man  Brown  had  brought  over  to  Oakland  was 
a  narcotic  agent.  (R.T.  33:10-25;  103:1-25;  104:1  and 
2.)  This  meeting  is  referred  to  in  the  fifth  count  of 
the  Indictment  as  Overt  Act  Number  2.    (T.R.  6.) 

Agent  Malcolm  P.  Richards  adds  little  to  the  legal 
sufficiency  of  the  evidence  against  Toliver  as  to  the 
episode  of  March  7,  1953.  He  had  a  conversation  with 
Toliver  wherein   Toliver  told  him   that  ho  was   not 
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handling  the  ''stuff,  himself,  but  that  my  boy  was 
taking  care  of  A.B/'  referring  to  witness  Brown. 
(R.T.  125:1-4;  133:17-25;  134:1-14.)  Later  Toliver 
told  Brown  in  the  agent's  presence  that  he  would  go 
and  look  for  the  unidentified  peddler  who  had  been 
missing  from  the  scene  for  about  30  minutes.  (R.T. 
125:21-25;  126:1-6.)  Agent  Richards  added  that  sev- 
eral days  later  at  the  Geary  Street,  San  Francisco,  bar 
he  had  a  conversation  with  Appellant  about  narcotics 
and  that  Toliver  told  Richards  not  to  talk  to  him  about 
narcotics  but  to  see  the  unidentified  peddler  and  fur- 
ther that  Toliver  knew  that  Richards  was  in  fact  an 
agent.    (R.T.  129:21-25;  130:1-14.) 

Appellant  took  the  stand  in  his  own  defense.  He 
denied  any  narcotic  transaction  with  A.  B.  Brown  in 
January,  1952.  (R.T.  154:10-25.)  As  to  March  7, 
1953,  he  admitted  seeing  A.  B.  Brown  at  Payne's 
Place,  talking  with  him  about  narcotics  and  pointing 
out  ''Brother'',  a  peddler,  to  Brown.  (R.T.  155:1-25.) 
Toliver  likewise  admitted  seeing  Agent  Richards  at 
Ernie's,  the  San  Francisco  tavern,  there  having  a 
conversation  with  him  about  narcotics  (R.T.  160:5-21) 
and  later  that  same  day  conversing  with  Agent  Rich- 
ards in  Oakland.  (R.T.  162:4-25;  163:1-3.) 

During  the  trial,  and  also  after  conviction,  but 
before  judgment.  Appellant  moved  the  Court  for  a 
dismissal  of  Counts  Three  and  Four  of  the  Indict- 
ment which  pertain  to  the  episode  of  January  18, 
1952,  upon  the  grounds  that  the  evidence  was  legally 
insufficient   to    support   a    conviction.      Similarly,    a 


motion  was  made  to  dismiss  the  second  overt  act  in 
Count  Five,  the  conspiracy  charge,  on  the  grounds 
that  the  conspiracy  had  terminated  prior  to  that  date. 
Further,  a  motion  was  made  to  dismiss  Count  Five 
on  the  grounds  that  no  date  was  therein  specified, 
that  particular  count  of  the  Indictment  thus  being 
uncertain.  Motions  as  to  the  legal  sufficiency  of  the 
evidence  were  likewise  made  as  to  Count  One  of  the 
Indictment,  which  referred  to  violation  of  the  Har- 
rison Narcotic  Act,  26  U.S.C.  2553,  2557,  on  March  7, 
1953.  All  these  motions  were  denied.  The  various 
specifications  of  errors  relied  upon  by  Appellant  will 
detail  these  matters. 


SPECIFICATIONS  OF  ERRORS. 

1.  The  District  Court  erred  when  it  denied  Ap- 
pellant's Motion  to  Strike  Overt  Act  No.  Two,  of 
Count  Five  of  the  Indictment. 

2.  The  District  Court  erred  when  it  sentenced  Ap- 
pellant to  serve  a  4  year  sentence  of  imprisonment 
upon  Count  One  of  the  Indictment  and  a  consecutive 
4  year  sentence  upon  Count  Five  thereof. 

3.  The  District  Court  erred  when  it  denied  Aj)- 
pellant's  Motion  in  Arrest  of  Judgment  with  resi)ect 
to  Count  Five  of  the  Indictment. 

4.  The  District  Court  erred  when  it  denied  Mo- 
tions to  Acquit  Appellant  of  Counts  Tliree  and  Four 
of  the  Indictment. 
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5.  The  District  Court  erred  when  it  denied  Ap- 
pellant's Motions  for  New  Trial  and  Arrest  of  Judg- 
ment with  respect  to  Counts  Three  and  Four. 


ARGUMENT. 

1.  APPELLAIiT'S  4  YEAR  SENTENCE  UPON  COUNT  FIVE  OF 
THE  INDICTMENT  CONSECUTIVE  TO  COUNT  ONE  THEREOF 
IS  DOUBLE  PUNISHMENT  FOR  A  SINGLE  OFFENSE. 

Specification  of  Error  No.  1.  The  District  Court 
erred  when  it  denied  Appellant's  Motion  to  Strike 
Overt  Act  Two,  of  Count  Five  of  the  Indictment. 

Overt  Act  Two  was  not  an  act  to  further  the  con- 
spiracy, since  at  the  time  of  its  occurrence,  the  con- 
spiracy had  terminated.  By  overt  act  is  meant  an  open 
act,  done  to  effect  the  objects  of  the  unlawful  partner- 
ship, which  act  need  not  be  itself  a  crime  nor  need 
it  include  the  participation  of  all  the  criminal  part- 
ners. 

Pierce  v.  United  States,  252  U.S.  240,  244,  64 

L.  Ed.  542,  546; 
United  States  f .  Rabinowich,  238  U.S.  78,  86, 

59  L.  Ed.  1211,  1214,  35  Sup.  Ct.  Rep.  682; 
Rose  V,  United  States,  149  Fed.  2d  755 ; 
United  States  v.  Schneiderman,  106  F.  Supp. 

906,  102  F.  Supp.  87. 

A  conspiracy  continues  until  its  ends  are  accom- 
plished or  its  abandonment  is  established  or  until  a 
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conspirator    by    affirmative    action    undertakes    some 
definite  and  positive  action  to  withdraw  tliorefrom. 

United  States  v.  Beck,  118  Fed.  2d  178; 

Marino  v.  United  States,  91  Fed.  2d  691 ; 

11  Cat,  Jiir,  2d  230 ; 

People  V.  Chait,  69  Cal.  App.  2d  503 ; 

Loser  v.  Superior  Court,  78  Cal.  App.  2d  30. 

The  sole  reason  for  the  requirement  that  an  overt 
act  be  proved  is  to  thereafter  permit  a  conspirator  to 
abandon  his  role  in  the  conspiracy  and  avoid  further 
legal  penalty. 

United  States  v.  Britton,  108  U.S.  199,  204,  2 

S.  Ct.  531,  534,  27  L.  Ed.  698; 
Burk  V,  United  States,  134  Fed.  2d  879,  882. 

Assuming,  arguendo,  that  a  conspiracy  in  fact  ex- 
isted and  that  Appellant  was  a  co-conspirator  on 
March  7,  1953,  the  evidence  is  susceptible  Qf  the  sole 
interpretation  that  by  March  11,  1953,  he  had  publicly 
renounced  and  abandoned  his  role  therein,  so  that 
Appellant's  Motion  to  Dismiss  the  Second  Overt  Act 
of  Count  Five  of  the  Indictment  ought  to  have  been 
granted.  (R.T.  33:10-25;  103:1-25;  104:1  and  2;  129: 
21-25;  130:1-14;  160:5-21  and  163:1-3.) 

Specification  of  Error  No,  2.  The  District  Court 
erred  when  it  sentenced  Appellant  to  serve  a  4  year 
sentence  of  imprisonment  upon  Count  One  of  the  In- 
dictment and  a  consecutive  4  year  sentence  upon 
Count  Two  thereof. 

Identical  evidence  establishes  the  allegations  in 
Counts  One  and  Five  of  the  Indictment.    Thus,  a 
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single  offense  has  been  committed  which  cannot  be 
separated  into  two  offenses  so  as  to  inflict  double 
punishment  upon  Appellant.  Identity  of  offenses  is 
established  by  identity  of  parties,  dates,  time,  etc., 
all  of  which  are  equal  according  to  this  evidence. 

United  States  v,  Katz,  271  U.S.  354,  70  L.  Ed. 

986; 
Sealfon  v.  United  States,  332  U.S.  575,  92  L.Ed. 

180; 
Pinkerton  v.  United  States,  328  U.S.  640,  643, 

90  L.  Ed.  1489,  1494; 
People  V.  Logan,  41  Cal.  2d  279,  289  and  290. 


2.  BECAUSE  COUNT  FIVE  OF  THE  INDICTMENT  FAILS  TO 
STATE  THE  DATE  OF  THE  COMMENCEMENT  OR  THE  DURA- 
TION OF  THE  THEREIN  ALLEGED  CONSPIRACY,  APPEL- 
LANT'S MOTION  IN  ARREST  OF  JUDGMENT  OUGHT  TO 
HAVE  BEEN  GRANTED  UPON  THE  GROUNDS  OF  UNCER- 
TAINTY. 

Specification  of  Error  No,  5.  The  District  Court 
erred  when  it  denied  Appellant's  Motion  in  Arrest  of 
Judgment  with  respect  to  Count  Five  of  the  Indict- 
ment. 

The  Sixth  Amendment  to  the  United  States  Consti- 
tution requires  that  the  accused  be  informed  of  the 
nature  and  cause  of  the  accusation.  The  Fifth 
Amendment  prohibits  subjecting  any  person  to  double 
punishment  for  the  same  offense.  The  legal  sufficiency 
of  the  charging  document  may  be  tested  before  trial 
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by  Demurrer  or  Motion  to  Quash  and  after  verdict 
by  Motion  in  Arrest  of  Judgment. 

Eosen  v.  United  States,  161  U.S.  29,  40  I..  Ed. 
606,  609. 

The  recitations  in  Count  Fiv(^  of  the  Indictment 
which  set  forth  the  formation  of  the  conspiracy  refer 
to  no  other  clause  for  certainty  as  to  meaning  and 
particularly  do  these  recitations  fail  to  incorporate 
by  reference  the  clauses  that  set  forth  the  overt  acts. 
JopUn   Mercantile   Co.   v.    United   States,   236 

U.S.  531,  59  L.Ed.  705,  707; 
Hyde  v.  United  States,  225  U.S.  347,  32  Sup. 

Ct.  793,  56  L.Ed.  1114; 
Anderson  v.  United  States,  260  Fed.  557. 

Total  failure  to  allege  a  time  in  the  Indictment 
precludes  Apj^ellant  from  raising  the  plea  of  autrefois 
conviction  in  the  event  that  he  be  subsequently  in- 
dicted for  conspiracy  on  a  charge  originating  from  his 
activities  on  or  about  March  7,  1953. 

Jarl  V,  United  States,  19  Fed.  2d  891,  892. 

To  be  distinguished,  are  cases  like  Fisher  v.  United 
States,  2  Fed.  2d  843,  which  improperly  cite  Hyde  v. 
United  States,  supra,  225  U.S.  347,  32  Sup.  Ct.  793, 
56  L.  Ed.  1114  and  Joplin  Mercantile  Co.  v.  United 
States,  supra,  236  U.S.  531,  59  L.Ed.  705,  707,  as  au- 
thority for  the  proposition  that  th(»  overt  acts  are 
legally  incorporated  by  reference  into  the  charging 
language  describing  the  acts  constituting  the  con- 
spiracy even  though  there  is  in  fact  no  language  of 
incorporation. 
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Likewise  distinguishable  from  this  Indictment  are 
the  situations  to  be  found  in  the  following  cases: 

(1)  Woitte  V.  United  States,  19  Fed.  2d  506, 
where  the  indictment  charged  a  conspiracy  ^^at  a 
time  and  place  to  the  grand  jurors  unknown.'' 

(2)  Eiibio  V,  United  States,  22  Fed.  2d  766, 
where  the  indictment  was  in  the  same  form  as  in 
Woitte  V.  United  States,  supra,  19  Fed.  2d  506, 
except  that  there  was  also  the  date  ^'January  1, 
1924,  the  exact  time",  etc. 

(3)  Parmagini  v.  United  States,  42  Fed.  2d 
721,  where  the  indictment  read  ^Hhat  the  parties 
conspired  at  a  time  and  place  to  the  grand  jurors 
unknown". 

(4)  Fiddelke  v.  United  States,  47  Fed.  2d  751, 
where  the  indictment  read  ^^on  or  about  June  25, 
1930". 

(5)  Heskett  v.  United  States,  58  Fed.  2d  897, 
where  the  indictment  read  ^^  prior  to  the  dates  of 
the  commission  of  the  overt  acts  hereinafter  set 
forth,  and  continuing  thereafter  to  and  including 
the  date  of  the  finding  and  presentation  of  this 
indictment." 

Appellant's  Motion  in  Arrest  of  Judgment  as  to 
Count  Five  of  the  Indictment  ought  to  have  been 
granted  on  grounds  of  uncertainty. 
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3.  THE  CORPUS  DELICTI  WAS  NOT  ESTABLISHED  EITHER  BY 
DIRECT  OR  CIRCUMSTANTIAL  EVIDENCE  AS  TO  COUNTS 
THREE  AND  FOUR  OF  THE  INDICTMENT. 

Specification  of  Error  No.  4.  The  District  Court 
erred  when  it  denied  Motions  to  Acquit  Appellant  of 
Counts  Three  and  Four  of  the  Indictment. 

Specification  of  Error  No,  5,  The  District  Court 
erred  when  it  denied  Appellant's  Motions  for  New 
Trial  and  Arrest  of  Judgment  with  respect  to  Counts 
Three  and  Four. 

There  is  an  entire  absence  of  direct  evidence,  the 
only  circumstantial  evidence  being  an  unqualified  in- 
ferential opinion  by  Brown  that  heroin  was  trans- 
ferred by  Appellant  to  Brown  on  January  18,  1952, 
as  charged  in  Counts  Three  and  Four  of  the  Indict- 
ment. 

Opinion  evidence  in  Courts  of  the  State  of  Califor- 
nia is  admissible  if  Section  1870,  Subdivisions  9  and 
10,  Code  of  Civil  Procedure  are  strictly  followed. 
Opinion  evidence  by  an  unqualified  witness  upon  a 
question  of  science,  such  as  whether  or  not  a  given 
object  is  heroin  should  never  be  admissible  in  a  crim- 
inal action,  particularly  where  such  an  issue  of  fact  is 
doubtful  and  one  that  the  jury  must  ultimately  de- 
termine. 

Union  Pacific  Railway  Co.  v.  O'Brien ,  16  S.  Ct. 
618,  161  U.S.  451,  40  L.  Ed.  766; 

Pennsylvania  Railroad  Co.  v.  Chamberlain,  53 
S.  Ct.  391,  288  U.  S.  333,  77  L.  Ed.  819; 

Wesson  v.  United  States,  164  Fed.  2d  50; 

Simmons  v.  United  States,  206  Fed.  2d  427. 
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No  testimony  was  received  from  an  expert  user  of 
narcotics  that  he  was  familiar  with  symptoms  from 
long  usage  and  that  from  the  use  of  this  particular 
narcotic  a  given  series  of  symptoms  were  observed, 
nor  was  there  testimony  proffered  against  Appellant 
by  the  Government  from  an  unfamiliar  user  as  to 
symptoms  observed  followed  by  competent  medical 
testimony  that  a  narcotic  was  in  fact  used. 

Banks  v.  United  States,  147  Fed.  2d  628 ; 

People  V,  Candalaria,  121  Cal.  App.  2d  686; 

People  V,  Tipton,  124  Cal.  App.  2d  213. 

Appellant's  conviction  on  Counts  Three  and  Four 
must  necessarily  be  the  result  of  compounding  one  in- 
ference upon  another  inference  where  the  latter  infer- 
ence is  entirely  unsupported  by  competent  evidence. 
United  States  v,  Gidotta,  29  F.  Supp.  947,  950; 
Leach  v.  Board  of  Dental  Examiners,  87  Cal. 
App.  207,  208. 

Appellant's  Motions  to  Acquit  and  Motions  for  New 
Trial  of  Counts  Three  and  Four  of  the  Indictment 
ought  to  have  been  granted  upon  the  grounds  of  insuf- 
ficiency of  the  evidence. 
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4.  APPELLANT  AND  COUNSEL  FOR  APPELLANT  RAISE  NO  IS- 
SUES ON  APPEAL  WITH  RESPECT  TO  APPELLANT'S  CON- 
VICTION AND  SENTENCE  UPON  COUNT  ONE  OF  THE 
INDICTMENT. 


CONCLUSION. 

The  judgment  of  the  District  Court  ought  to  be 
reversed  with  respect  to  Counts  Three,  Four  and 
Five  of  the  Indictment. 

Dated,  San  Francisco,  California, 
December  15, 1954. 

Respectfully  submitted, 

Leslie  C.  Gillen, 
Gregory  S.  Stout, 

Attorneys  for  Appellant. 
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No.  14,395 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Charles  E.  Toliyer, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Jurisdiction  is  invoked  under  18  United  States 
Code,  Section  3231,  28  United  States  Code,  Sections 
1291  and  1294,  Rules  18  and  37(a)  of  the  Federal 
Rules  of  Criminal  Procedure. 


STATEMENT  OF  THE  CASE. 
The  appellant  was  charged  in  the  first  four  counts 
of  the  indictment  with  substantive  violations  of  the 
United  States  narcotic  laws.  The  fifth  count  charges 
the  appellant  with  a  conspiracy  to  violate  the  narcotic 
statutes.  Named  in  the  conspiracy  count  as  a  co-con- 
spirator  but   not    as    a    co-defendant   was    one   Abe 


Brown.  The  co-conspirator  Abe  Brown  had,  previous 
to  the  time  of  appellant's  trial,  plead  guilty  to  one 
of  the  narcotic  violations  charged  against  appellant 
(Tr.  20,  40)  and  appeared  as  a  witness  against  the 
appellant. 

The  second  count  of  the  indictment  was  dismissed 
by  the  trial  judge  at  the  conclusion  of  the  govern- 
ment's case  (Tr.  148).  The  jury  returned  a  verdict 
of  guilty  against  appellant  on  all  the  remaining  counts 
in  the  indictment.  Appellant  was  sentenced  to  four 
years  imprisonment  and  a  fine  of  $1.00  on  each  of  the 
four  counts  upon  which  he  was  convicted.  The  four 
year  sentences  on  Counts  One  and  Three  were  to  run 
concurrently,  and  the  four  year  sentences  on  Counts 
Four  and  Five  were  to  run  concurrently.  However, 
the  sentences  imposed  on  Counts  Four  and  Five  were 
to  run  consecutively  with  those  imposed  in  Counts 
One  and  Three.  The  fine  imposed  on  each  count  was 
cumulative  or  a  total  fine  of  $4.00.  Appeal  was 
timely  made  to  this  Court  from  the  judgment  of  con- 
viction. No  error  is  urged  by  appellant  concerning 
Count  One  of  the  indictment  upon  which  appellant 
was  sentenced  to  a  term  of  four  years. 


FACTS. 

Co-conspirator  Abe  Brown  had  been  a  dealer  in 
the  narcotic  trade  before  he  ever  met  appellant  (Tr. 
55 ) .  He  had  his  first  narcotic  transaction  with  appel- 
lant some  time  in  December,  1951  (Tr.  73).  His 
testimony  is  to  the  effect  that  at  the  time  and  place 


mentioned  in  the  third  and  fourth  counts  of  the 
indictment  he  purchased  on  January  18,  1952  (Tr.  22, 
53,  65)  one  half  ounce  of  a  narcotic  drug,  to-wit, 
heroin  from  appellant  for  the  sum  of  $200  (Tr.  24, 
76).  Brown  requested  a  sale  of  heroin  from  the 
appellant  (Tr.  79)  and  sold  it  to  his  customers  as 
heroin  (Tr.  80).  He  testified  that  if  the  substance 
received  from  appellant  was  not  heroin,  his  customers 
would  demand  a  refund  of  their  money  (Tr.  79,  80). 
The  witness  Brown,  Richards,  a  Narcotic  Agent,  and 
an  informer  by  the  name  of  Charles  Haskell  went 
by  automobile  to  Payne's  Place  or  Payne's  Corner 
at  7th  Street  in  Oakland,  California,  arriving  about 
6  P.M.  on  March  7,  1952  (Tr.  123).  This  was  the 
same  location  at  which  most  of  the  former  trans- 
actions occurred  (Tr.  25).  Brown,  in  company  of 
the  Narcotic  Agent,  requested  the  appellant  to  sell 
him  one  half  ounce  of  heroin  or  ''a  half  a  piece" 
(Tr.  69).  Appellant  said  he  was  not  having  any 
hand  to  hand  transactions  (Tr.  29)  but  told  Brown 
that  ^^my  boy"  would  complete  the  sale  of  the  nar- 
cotics (Tr.  125,  133,  134).  The  appellant,  in  refer- 
ring to  ^^my  boy"  meant  ^^ Brother"  (Tr.  165).  Ap- 
pellant gave  directions  to  Brother  to  deliver  heroin 
to  the  witness  Brown  (Tr.  106).  The  purchase  price 
of  said  heroin  was  discussed  by  the  appellant  with 
Brown  (Tr.  107,  109).  At  the  time  of  this  discus- 
sion. Brown  requested  the  appellant  to  divide  the 
delivery  of  the  heroin  into  two  separate  packages  and 
preserve  one  containing  two  or  three  ''spoons"  for 
Brown's  personal  use  (Tr.  109). 


On  March  11,  1952  the  defendant  Toliver  had  a 
conversation  with  Agent  Richards  (Tr.  129,  130). 
This  conversation  is  charged  in  Overt  Act  2  of  Count 
Five  of  the  indictment.  The  conversation  was  that 
in  response  to  statements  by  Agent  Richards  con- 
cerning the  March  7,  1952  sale  of  narcotics,  Toliver 
said:  ^^ Don't  talk  anything  to  me  about  that,  see 
this  fellow  that  you  got  it  from."  (Tr.  130). 


QUESTION  PRESENTED. 

I.  Was  the  evidence  sufficient  to  establish  that 
heroin  was  sold  by  appellant  to  the  witness  Brown 
on  January  18,  1952? 


SUMMARY  OF  ARGUMENT. 

I.  APPELLANT  WAS  NOT  PREJUDICED  BY  THE  DENIAL  OF 
HIS  MOTION  TO  STRIKE  OVERT  ACT  2  OF  COUNT  FIVE  OF 
THE  INDICTMENT. 

There  was  admittedly  one  unobjectionable  overt 
act  in  the  conspiracy  count  of  the  indictment.  One 
overt  act  in  furtherance  of  the  conspiracy  is  all  that 
is  necessary  for  a  conviction  under  Section  371  of 
Title  18  United  States  Code.  The  evidence  supports 
the  inference  that  the  conversation  referred  to  in 
Overt  Act  2  was  in  furtherance  of  a  conspiracy  to 
violate  the  narcotic  statutes.  Toliver  stated  that  the 
Narcotic  Agent  should  talk  to  another  man  rather 
than  him  about  narcotic  sales.  This  was  the  same 
kind  of  conversation  which  had  resulted  in  a  narcotic 


sale  on  March  7,  1952,  the  conversation  which  is  not 
complained  of  in  this  appeal.  There  is  no  evidence 
which  requires  a  conchision  that  Toliver  had  aban- 
doned his  role  in  the  conspiracy  by  March  11,  1952. 


II.  DIFFERENT  PUNISHMENTS  MAY  BE  IMPOSED  FOR  A  CON- 
SPIRACY TO  COMMIT  AN  OFFENSE  AND  THE  SUBSTANTIVE 
OFFENSE  ITSELF. 

It  is  well  settled  that  an  agreement  to  violate  a 
statute  and  the  violation  of  the  statute  itself  are  two 
different  crimes  and  may  be  punished  separately. 


III.     TIME  MAY  BE  FIXED  IN  A  CONSPIRACY  INDICTMENT 
BY  THE  OVERT  ACTS. 

The  government  usually  has  no  knowledge  of  the 
exact  time  or  place  of  the  formation  of  a  conspiracy. 
It  is  well  settled,  therefore,  that  the  jurisdiction  of 
the  Court  may  be  fixed  by  the  overt  acts  listed  in 
the  conspiracy  count  of  the  indictment. 


IV.     THERE  WAS  SUFFICIENT  EVIDENCE 
OF  THE  CORPUS  DELICTI. 

There  was  abundant  circumstantial  evidence  that 
the  subject  of  the  sale  made  on  January  18,  1952, 
which  is  charged  in  Counts  Threc^  and  Four  of  the 
indictment,  was  heroin.  Appellant  told  the  witness 
Brown  that  it  was.  Brown,  the  purchaser,  testified 
that  it  was.     Brown's  customers  accepted  it  as  heroin 


and  made  no  complaint  concerning  it  to  Brown.  Fur- 
thermore, the  evidence  established  Toliver  as  a  nar- 
cotic dealer  and  heroin,  testified  to  as  such  by  experts, 
was  introduced  as  evidence  in  the  present  trial. 


ARGUMENT. 

I.  APPELLANT  WAS  NOT  PREJUDICED  BY  THE  DENIAL  OF 
HIS  MOTION  TO  STRIKE  OVERT  ACT  2  OF  COUNT  FIVE  OF 
THE  INDICTMENT. 

The  second  overt  act  of  the  fifth  (conspiracy)  count 
of  the  indictment  reads  as  follows:  ^^On  March  11, 
1952,  at  San  Francisco,  California,  the  defendant 
Charles  E.  Toliver,  alias  Little  Snooks,  had  a  conver- 
sation with  Narcotic  Agent  Malcolm  Richards." 

Apparently  appellant  does  not  dispute  the  suffi- 
ciency of  Overt  Act  1  in  the  fifth  count  of  the  indict- 
ment. He  has  conceded  that  his  conviction  and  sen- 
tence upon  Count  One  of  the  indictment  is  proper 
(Appellant's  Brief,  page  15).  Count  One  of  the  in- 
dictment charges  that  the  defendant  sold  narcotics 
on  March  7,  1952.  This  March  7  sale  was  the  subject 
of  the  conversation  referred  to  in  Overt  Act  1.  Sec- 
tion 371  of  Title  18  United  States  Code  requires  only 
that  one  overt  act  in  furtherance  of  a  conspiracy  be 
proved.  Parmagini  v.  United  States  (9th  Cir.),  42 
F.2d  721.  See  also  RttUo  v.  United  States  (9th  Cir.), 
22  F.2d  766.  Since  at  least  one  of  the  overt  acts  in 
Count  Five  of  the  indictment  has  not  been  attacked, 
the  denial  of  appellant's  motion  to  dismiss  the  second 
overt  act  could  not  have  been  prejudicial. 


Furthermore,  the  evidence  was  not  ''susceptible  of 
the  sole  interpretation  that  by  March  11,  1952  he 
[Toliver]  had  publicly  renounced  and  abandoned  his 
role"  [in  the  conspiracy]  (Appellant's  Brief,  page  9). 
Mr.  Richards  testified  that  in  response  to  his  conver- 
sation concerning  the  March  11  narcotic  sale  Toliver 
said:  ''Don't  talk  anything  to  me  about  that,  see 
this  fellow  that  you  got  it  from."  (Tr.  130).  He 
further  testified  that  Toliver  later  that  day  questioned 
him  concerning  a  man  named  Henry.  It  was  Tol- 
iver's  defense  at  the  trial  of  the  case  that  he  was 
not  connected  with  the  narcotic  transactions  charged 
or  with  any  conspiracy  to  violate  the  narcotic  laws. 
However,  the  jury  apparently  believed  that  Toliver 
had  arranged,  through  another  person,  to  furnish  the 
agent  with  narcotics.  The  conversation  on  March  11 
was  susceptible  to  the  inference  that  Toliver  desired 
Richards  to  deal  with  whom  he  had  referred  to  on 
March  7  as  "my  boy"  (Tr.  125).  The  conversation 
of  March  7  had  resulted  in  a  sale  of  narcotics.  The 
conversation  of  March  11  did  not  result  in  a  sale. 
However,  it  is  elementary  that  a  conspiracy  need  not 
result  in  a  successful  breach  of  law  so  long  as  one 
overt  act  is  done  in  furtherance  of  a  conspiracy, 
18  United  States  Code,  Section  371. 

The  witness  Brown  had  testified  that  Toliver  told 
him  that  he  "heard  positive  that  the  man  [Richards] 
was  an  agent"  (Tr.  33).  Apparently  it  is  this  evi- 
dence which  appellant  feels  establishes  that  by  March 
11  he  had  abandoned  his  role  in.  the  conspiracy,  but 
the  statement  reported  by  Agent  Richards  indicates 
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only  that  Toliver  wished  Richards  to  deal  through  an 
intermediary  and  did  not  desire  to  deal  directly  with 
the  agent.  The  conversation  which  occurred  later 
that  day  indicates  that  Toliver  was  testing  Richards 
to  determine  whether  or  not  he  was  a  narcotic  agent. 

It  is  clear  that  Toliver  was  by  March  11  suspicious 
of  Richards.  However,  the  evidence  is  susceptible 
to  the  inference  that  he  had  not  finally  made  up  his 
mind  and  was  willing  to  deal  with  Richards  so  long 
as  those  dealings  were  through  an  intermediary.  Tol- 
iver was  apparently  of  the  view  that  if  he  had  no 
^^hand  to  hand  dealings''  he  could  not  be  successfully 
prosecuted  for  violation  of  the  narcotic  laws. 

This  interpretation  is  reinforced  by  Toliver 's  con- 
duct on  March  7  where  he  attempted  in  the  presence 
of  the  agent  to  act  the  role  of  an  innocent  bystander 
while  nonetheless  setting  in  motion  a  transaction 
which  resulted  in  a  sale  of  narcotics  to  narcotic  agents 
later  that  day.  There  is  nothing  in  the  record  w^hich 
requires  the  jury  to  find  that  Toliver  had  abandoned 
his  role  as  conspirator  when  he  had  the  conversation 
with  Agent  Richards  on  March  11  referred  to  in 
Overt  Act  2.  A  conspiracy  may  properly  be  found 
to  continue  until  it  has  been  shown  to  have  been 
abandoned.  McDonald  v.  United  States,  89  F.2d  128, 
certiorari  denied;  Eldredge  v.  United  States,  62  P.2d 
449. 


11.  DIFFERENT  PUNISHMENTS  MAY  BE  IMPOSED  FOR  A  CON- 
SPIRACY TO  COMMIT  Ali  OFFENSE  AND  THE  SUBSTANTIVE 
OFFENSE  ITSELF. 

It  is  well  settled  that  an  offense  and  conspiracy 
to  commit  it  are  separate  and  distinct  offenses.  The 
essence  of  a  conspiracy  is  the  unlawful  agreement. 
Coates  V.  United  States  (9th  Cir.),  59  F.2d  173,  174; 
Marino  v.  United  States  (9th  Cir.),  91  F.2d  691. 

A  conspiracy  may  or  may  not  culminate  in  the 
commission  of  a  substantive  oft'ense.  Api)ellant  cites 
Pinkerton  v.  United  States^  328  U.S.  640,  as  sup- 
porting the  proposition  that  he  may  not  be  punished 
for  both  a  conspiracy  to  violate  the  narcotic  statutes 
and  for  the  offense  itself.  At  the  very  page  cited 
by  appellant  (page  643)  the  Supreme  Court  stated: 
^^It  has  been  long  and  consistently  recogiiized  by  the 
court  that  the  commission  of  the  substantive  offense 
and  a  conspiracy  to  commit  it  are  separate  and  dis- 
tinct offenses.  The  power  of  Congress  to  separate 
the  two  and  affix  to  each  a  different  penalty  is  well 
established.''  See  also  Blumenthal  v.  United  States 
(9th  Cir.),  158  F.2d  883;  Krayner  v.  United  States 
(9th  Cir.),  147  F.2d  202;  Ellerbrake  v.  United  States, 
134  F.2d  683 ;  United  States  v.  Bazzell,  187  F.2d  878, 
certiorari  denied;  Maxfield  v.  United  States  (9tli 
Cir).,  152  F.2d  593,  certiorari  denied.  The  test  to  be 
applied  to  determine  whether  there  are  two  off'enses 
or  only  one  is  whether  each  requires  proof  of  a  fact 
which  the  other  does  not.  Blockburger  v.  United 
States,  284  U.S.  299. 
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In  the  instant  case  the  fact  which  a  conspiracy- 
requires  to  be  proved  which  the  substantive  offense 
does  not  is  an  unlawful  agreement.  The  substantive 
offense  on  the  other  hand  requires  proof  that  it  has 
in  fact  been  committed  while  a  conspiracy  or  agree- 
ment to  commit  a  crime  becomes  an  indictable  offense 
when  any  overt  act  is  done  in  furtherance  of  it. 


HI.     TIME  MAY  BE  FIXED  IN  A  CONSPIIIACY  INDICTMENT 
BY  THE  OVERT  ACTS. 

The  overt  acts  in  the  present  indictment  set  forth 
a  time  within  the  statute  of  limitations  and  a  place 
in  the  Northern  District  of  California.  It  is  well 
settled  in  this  circuit  that  both  time  and  place  may 
be  fixed  by  the  overt  acts  in  the  conspiracy  count 
of  an  indictment.  The  time  and  place  of  the  forma- 
tion of  the  conspiracy  are  immaterial  provided  any 
of  the  overt  acts  were  committed  within  the  juris- 
diction of  the  Court.  The  government  may  have  no 
knowledge  of  the  exact  time  or  place  of  the  formation 
of  the  conspiracy  for  conspiracies  are  naturally  secret. 
Rubio  V.  United  States  (9th  Cir.),  22  P.2d  766;  Par- 
magini  v.  United  States  (9th  Cir.),  42  P.2d  721;  Hes- 
kett  V.  United  States  (9th  Cir.),  58  F.2d  897;  Woitte 
V.  United  States  (9th  Cir.),  19  F.2d  506. 
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IV.     THERE  WAS  SUFFICIENT  EVIDENCE 
OF  THE  CORPUS  DELICTI. 

Appellant  argues  that  the  evidence  was  insufficient 
to  support  a  conviction  on  Counts  Three  and  Four 
of  the  indictment  on  the  grounds  that  there  was  in- 
sufficient evidence  that  heroin  was  transported  from 
the  defendant  to  the  witness  Brown  on  January  18, 
1952.  As  to  these  counts,  there  were  no  narcotics 
introduced  into  evidence. 

The  fact  that  a  substance  is  narcotics  can  be  proved 
by  circumstantial  evidence.  Banks  v.  United  States 
(9th  Cir.),  147  F.2d  628.  It  has  been  held  that  the 
testimony  of  drug  addicts  based  upon  their  sight  and 
taste  is  sufficient  to  establish  the  corpus  delicti  of  a 
sale  and  purchase  of  heroin  or  marihuana.  United. 
States  V,  Tramagliyio,  197  F.2d  928,  932. 

In  one  case  a  test  evaporated  the  heroin  i:)rior  to 
trial.  The  Court  held  that  the  agent's  testimony,  if 
credible,  was  sufficient.  United  States  v,  Adelman, 
107  F.2d  497,  498.  See  also  PenyiaccMo  v.  United 
States,  263  Fed.  66. 

In  the  present  case  there  was  abundant  circum- 
stantial evidence  that  the  substance  sold  on  January 
18,  1952  was  heroin.  The  evidence  established  that 
Toliver  had  engaged  in  at  least  two  other  narcotic 
transactions  (Tr.  30,  35,  73,  74).  The  witness  Brown 
testified  that  on  January  18  he  asked  Toliver  for 
heroin  and  paid  $200  for  half  an  ounce  (Tr.  25,  69, 
77).  When  asked  on  cross-examination  how  lie  knew 
the  substance  was  heroin  he  said  that  he  took  'd\)\)v\- 
lant's  word  for  it  but  that  it  was  a  white  powdei- 
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and  that  his  customers  did  not  complain  about  it  (Tr. 
79).  He  further  testified  that  the  ''stuff"  was  in 
wax  papers.  There  was  evidence  as  to  another  nar- 
cotic transaction  in  which  the  heroin  itself  had  been 
examined  by  experts  and  introduced  into  evidence. 
This  transaction  is  apparently  conceded  by  appellant 
since  he  raises  no  question  as  to  the  conviction  in 
Count  One  (Appellant's  Brief,  page  15). 

The  jury  could  have  taken  the  defendant  Toliver's 
word,  as  transmitted  to  them  by  the  testimony  of  the 
witness  Brown,  that  the  substance  which  changed 
hands  on  January  18,  1952  was  heroin.  Toliver,  after 
all,  was  in  the  best  position  to  know  whether  the  sub- 
stance was  heroin  or  not  and  he  said  that  it  was.  His 
admission  on  that  occasion  was  in  no  sense  a  con- 
fession and  the  corpus  delicti  need  not  have  been  estab- 
lished prior  to  the  introduction  of  his  statement.  See 
Davena  v.  United  States,  198  F.2d  230;  Wiggins  v. 
United  States,  64  F.2d  950;  Warzower  v.  United 
States,  312  U.S.  342.  His  statement  plus  the  other 
corroborative  evidence  in  the  case  is  sufficient,  if  be- 
lieved by  the  jury,  to  establish  the  corpus  delicti. 


CONCLUSION. 

There  was  in  this  case  abundant  evidence  for  the 
jury  to  find  that  the  defendant  Charles  E.  Toliver 
violated  the  narcotic  laws  of  the  United  States.  The 
questions  raised  by  appellant  are,  for  the  most  part, 
an  attempt  to  relitigate  issues  which  have  been  de- 
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3i(ied  adversely  to  him  by  the  jury.   The  .iudgmeiit  of 
3onviction  in  this  case  should  be  affirmed. 

Dated,  San  Francisco,  California, 
January  17, 1955. 

Lloyd  H.  Burke, 

United  States  Attorney, 

John  H.  Riordan,  Jr., 

Assistant  United  States  Attorney, 

Richard  H.  Poster, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


(Appendices  A  and  B  Follow.) 


Appendices  A  and  B. 


Appendix  A 


STATUTES. 
Title  18  United  States  Code,  Section  371 

If  two  or  more  persons  conspire  either  to  commit 
any  offense  against  the  United  States,  or  to  defraud 
the  United  States,  or  any  agency  thereof  in  any  man- 
ner or  for  any  purpose,  and  one  or  more  of  such 
persons  do  any  act  to  effect  the  object  of  the  con- 
spiracy, each  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or  both. 

If,  however,  the  offense,  the  commission  of  which  is 
the  object  of  the  conspiracy,  is  a  misdemeanor  only, 
the  punishment  for  such  conspiracy  shall  not  exceed 
the  maximum  punishment  provided  for  such  misde- 
meanor. 

Title  21  United  States  Code,  Section  174 

Whoever  fraudulently  or  knowingly  imports  or 
brings  any  narcotic  drug  into  the  United  States  or 
any  territory  under  its  control  or  jurisdiction,  con- 
trary to  law,  or  receives,  conceals,  buys,  sells,  or  in 
any  manner  facilitates  the  transportation,  conceal- 
ment, or  sale  of  any  such  narcotic  drug  after  being 
imported  or  brought  in,  knowing  the  same  to  liave 
been  imported  contrary  to  law,  or  conspires  to  com- 
mit any  of  such  acts  in  violation  of  the  laws  of  tlie 
United  States,  shall  be  fined  not  more  than  $2,000 
and  imprisoned  not  less  than  two  years  or  more  tlian 
five  years.  .  .  . 
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Whenever  on  trial  for  a  violation  of  this  subdivision 
the  defendant  is  shown  to  have  or  to  have  had  posses- 
sion of  the  narcotic  drug,  such  possession  shall  be 
deemed  sufficient  evidence  to  authorize  conviction  un- 
less the  defendant  explains  the  possession  to  the  sat- 
isfaction of  the  jury. 

Title  26  United  States  Code,  Section  2553 

It  shall  be  unlawful  for  any  person  to  purchase, 
sell,  dispense  or  distribute  narcotic  drugs  except  in 
the  original  stamped  package  or  from  the  original 
stamped  package;  and  the  absence  of  appropriate  tax- 
paid  stamps  from  narcotic  drugs  shall  be  prima  facie 
evidence  of  a  violation  of  this  subsection  by  the  person 
in  whose  possession  same  may  be  found;  and  the 
possession  of  any  original  stamped  package  contain- 
ing narcotic  drugs  by  any  person  who  has  not  reg- 
istered and  paid  special  taxes  as  required  by  sections 
3221  and  3220  shall  be  prima  facie  evidence  of  liabil- 
ity to  such  special  tax. 

Title  26  United  States  Code,  Section  2557 

(b)     Violations  in  general, 

(1)  Whoever  commits  an  offense  or  conspires  to 
commit  an  offense  described  in  this  subchapter,  sub- 
chapter C  of  this  chapter,  or  parts  V  and  VI  of  sub- 
chapter A  of  chapter  27,  for  which  no  specific  penalty 
is  otherwise  provided,  shall  be  fined  not  more  than 
$2,000  and  imprisoned  not  less  than  two  or  more  than 
five  years  .  . . 
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INDICTMENT. 
FIRST  COUNT:     (Harrison  Narcotic  Act,  26  U.S.C. 
2553,  2557) 

The  Grand  Jury  charges  that  Charles  E.  Toliver, 
alias  Little  Snooks,  the  defendant  herein,  on  or  about 
the  7th  day  of  March,  1953,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within  the 
Southern  Division  of  the  Northern  District  of  Cali- 
fornia, unlawfully  did  sell,  dispense  and  distribute, 
not  in  or  from  the  original  stamped  package,  a  cer- 
tain quantity  of  a  derivative  and  preparation  of  mor- 
phine, to-wit,  a  lot  of  heroin,  in  quantity  particularly 
described  as  one  envelope  containing  approximately 
128  grains  of  heroin. 

SECOND    COUNT:     (Jones-Miller   Act,   21    U.S.C. 
174) 

The  Grand  Jury  further  charges  that  Charles  E. 
Toliver,  alias  Little  Snooks,  the  defendant  herein, 
at  the  time  and  place  mentioned  in  the  first  count  of 
this  indictment,  wdthin  the  Southern  Division  of  the 
Northern  District  of  California,  fraudulently  and 
knowingly  did  conceal  and  facilitate  the  concealment 
of  a  certain  quantity  of  a  derivative  and  prepara- 
tion of  morphine,  to-wit,  a  lot  of  heroin,  in  quantity 
particularly  described  as  one  envelope  containing  ap- 
proximately 128  grains  of  heroin,  and  the  said  heroin 
had  been  imported  into  the  United  States  of  America 
contrary  to  law,  as  the  said  defendant  then  and  there 
knew. 
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THIRD  COUNT:   (Harrison  Narcotic  Act,  26  U.S.C. 
2553,  2557) 

The  Grand  Jury  further  charges  that  Charles  E. 
Toliver,  alias  Little  Snooks,  the  defendant  herein,  on 
or  about  the  18th  day  of  January,  1953,  in  the  City  of 
Oakland,  County  of  Alameda,  State  of  California, 
within  the  Southern  Division  of  the  Northern  Dis- 
trict of  California,  unlawfully  did  sell,  dispense  and 
distribute,  not  in  or  from  the  original  stamped  pack- 
age, a  certain  quantity  of  a  derivative  and  preparation 
of  morphine,  to-wit,  a  lot  of  heroin,  in  quailtity  par- 
ticularly described  as  one  bindle  containing  approxi- 
mately 1  ounce  of  heroin. 

FOURTH  COUNT:    (Jones-Miller  Act,  21  U.S.C. 
174) 

The  Grand  Jury  further  charges  that  Charles  E. 
Toliver,  alias  Little  Snooks,  the  defendant  herein,  at 
the  time  and  place  mentioned  in  the  third  count  of  this 
indictment,  within  the  Southern  Division  of  the 
Northern  District  of  California,  fraudulently  and 
knowingly  did  conceal  and  facilitate  the  concealment 
of  a  certain  quantity  of  a  derivative  and  preparation 
of  morphine,  to-wit,  a  lot  of  heroin,  in  quantity  par- 
ticularly described  as  one  bindle  containing  approxi- 
mately 1  ounce  of  heroin,  and  the  said  heroin  had  been 
imported  into  the  United  States  of  America  contrary 
to  law,  as  the  said  defendant  then  and  there  knew. 

FIFTH  COUNT:     (Conspiracy,  18  U.S.C.  371) 

The  Grand  Jury  further  charges  that  Charles  E. 
Toliver,  alias  Little  Snooks,  the  defendant  herein,  and 
Abe  Brown  named  herein  as  co-conspirator  but  not  as 


a  defendant,  did  conspire  together  and  with  divers 
other  persons  whose  names  are  to  said  Grand  Jury 
unknown,  to  sell,  dispense  and  distribute,  not  in  or 
from  the  original  stamped  package,  a  quantity  of  a 
derivative  and  preparation  of  morphine,  to-wit,  heroin, 
in  violation  of  Sections  2553  and  2557  of  Title  26 
United  States  Code,  and  to  conceal  and  facilitate  the 
concealment  and  transportation  of  a  derivative  and 
preparation  of  morphine,  to-wit,  heroin,  which  heroin 
had  been  imported  into  the  United  States  of  America 
contrary  to  law,  as  said  defendant  then  and  there  well 
knew,  in  violation  of  Section  174  of  Title  21  United 
States  Code,  and  thereafter  and  during  the  existence 
of  said  conspiracy  the  said  defendant,  in  the  Southern 
Division  of  the  Northern  District  of  California,  did 
the  following  acts  in  furtherance  of  and  to  effect  the 
objects  of  the  conspiracy  aforesaid. 

Overt  Acts, 

1.  On  March  7,  1953  in  the  vicinity  of  7th  and  Cen- 
ter Streets,  at  Oakland,  California,  defendant  Charles 
E.  Toliver,  alias  Little  Snooks,  and  co-conspirator  Abe 
BrovTn  had  a  conversation. 

2.  On  March  11,  1953  at  San  Francisco,  California, 
the  defendant  Charles  E.  Toliver,  alias  Little  Snooks, 
had  a  conversation  with  Narcotic  Agent  Malcolm  Rich- 
ards. 

A  True  Bill, 


Foreman 
/s/  Lloyd  H.  Burke 
Lloyd  H.  Burke 
United  States  Attorney 
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atrice Carr  Achstetter  and  Walter  S.  Binns, 

Appellees. 


BRIEF  OF  APPELLEES. 


Statement  of  Pleadings  and  Facts. 

On  July  24,  1953,  Appellant  herein  filed  his  Complaint 
in  the  United  States  District  Court,  the  gist  of  the  Com- 
plaint being  that  the  Superior  Court  of  the  State  of  Cali- 
fornia for  the  County  of  Los  Angeles,  in  Case  No. 
568-668,  had  rendered  an  unconscionable  judgment  against 
Appellant,  which  judgment  was  affirmed  by  the  District 
Court  of  Appeal  of  the  State  of  California,  and  by  reason 
whereof  the  appellant  had  been  discriminated  against 
and  deprived  of  due  process  [Tr.  p.  3,  line  10;  p.  4, 
line  3]. 


— 2— 

On  August  17,  1953,  respondents  herein  filed  their  mo- 
Hon  to  dismiss  the  action  and  noticed  the  same  for  Sep- 
tember 14,  1953  [Tr.  p.  47]. 

On  August  21,  1953,  the  action  was  dismissed  on  the 
appHcation  of  Appellant  and  with  the  approval  of  Honor- 
able Ben  Harrison,  Judge  of  the  United  States  District 
Court,  Southern  District  of  Cahfornia,  Central  Division 
[Tr.  p.  52]. 

Thereafter,  and  on  April  5,  1954,  Appellant  moved  the 
said  District  Court  to  vacate  and  set  aside  the  dismissal 
made  pursuant  to  his  application  [Tr.  p.  60].  The  basis 
of  the  motion  was  the  uncorroborated  assertion  by  Appel- 
lant that  he  had  been  coerced  by  the  Superior  Court  Judge, 
who  had  tried  Case  No.  568-668,  into  dismissing  the 
District  Court  action  [Tr.  p.  54;  p.  58,  line  17].  The 
motion  to  vacate  the  dismissal  was  denied  by  order  made 
April  15,  1954  [Tr.  p.  112],  and  Appellant's  motion  to 
reconsider  was  denied  by  order  dated  April  23,  1954  [Tr. 
p.  120]. 

Appellant  filed  Notice  of  Appeal  on  May  14,  1954  [Tr. 
p.  125]  wherein  he  purported  to  appeal  from  the  order  of 
August  21,  1953,  dismissing  the  action  and  the  order  of 
April  15,  1954,  denying  his  motion  to  vacate  [Tr.  p.  121]. 

Jurisdiction  on  Appeal. 

The  purported  appeal  from  the  judgment  of  dismissal 
entered  August  21,  1953,  was  untimely  and  the  appeal 
should  be  dismissed. 

Fed.  Rules  Civ.  Proc,  rule  73,  28  U.  S.  C.  A. 


— 3— 

Question. 

The  sole  question  presented  on  this  appeal  is  whether 
the  trial  judge  abused  his  discretion  in  denying  Appel- 
lant's motion  to  vacate. 

Argument. 

1.  The  judgment  of  dismissal  being  fmal,  relief 
therefrom  rested  in  the  sound  discretion  of  the  trial 
court,  whose  action  is  not  reviewable  in  the  absence  of 
a  showing  of  abuse  of  discretion.  No  such  showing 
appears  in  the  record. 

Fed.  Rules  Civ.  Proc.,  rule  60,  28  U.  S.  C.  A. 
3  Barron  &  Holtzojf  Fed.  Prac.  &  Proc.  253. 

2.  The  sole  purpose  of  the  action  filed  by  Appel- 
lant is  to  obtain  review  of  the  decision  of  the  Cali- 
fornia Superior  Court  in  action  No.  568-668;  under 
such  circumstances  no  cause  of  action  is  stated  which 
falls  within  the  purview  of  the  District  Court. 

Rooker  v.  Fidelity  Trust  Co.,  263  U.  S.  413,  44 
S.  Ct.  149,  68  L.  Ed.  362; 

William  v.  Tooke  (C.  C.  A.  5th,  Tex.),  108  F.  2d 
758;  Cert.  Den.  311  U.  S.  655,  85  L.  Ed.  419, 
61  S.  Ct.  8. 

Respectfully  submitted, 

Vaughan  &  Brandlin  and 
J.  R.  Vaughan, 

Attorneys  for  Appellees. 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

In  Bankruptcy— No.  57280- WB 

In  the  Matter  of  ERBEL,  INC.,  dba.  BI  RITE 
AUTO  SALES,  Bankrupt. 

DEBTOR'S  PETITION 

To  the  Honorable  Judge  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
California : 

The  Petition  of  Erbel,  Inc.,  dba  Bi  Rite  Auto 
Sales,  residing  at  No.  4950  W.  Pico  Blvd.,  in  City 
of  Los  Angeles,  County  of  Los  Angeles,  State  of 
California,  by  occupation  a  used  car  dealer  [or  en- 
gaged in  the  business  of  Used  Car  Dealer]. 

Respectfully  Represents : 

1.  Your  petitioner  has  had  its  principal  place  of 
business  at  4950  West  Pico  Blvd.,  within  the  above 
judicial  district,  for  a  longer  portion  of  the  six 
months  immediately  preceding  the  filing  of  this 
petition  than  in  any  other  judicial  district. 

2.  Your  petitioner  owes  debts  and  is  willing  to 
surrender  all  its  property  for  the  benefit  of  its  cre- 
ditors, except  such  as  is  exempt  by  law,  and  desires 
to  obtain  the  benefit  of  the  Act  of  Congress  relating 
to  bankruptcy. 

3.  The  schedule  marked  Schedule  A  will  be  filed 
within  ten  days. 

4.  The  schedule  marked  Schedule  B  will  be  filed 
within  ten  days. 

Wherefore  Your  Petitioner  Prays,  That  it  mav 


4  Motor es  de  Mexicali,  S,  A,,  vs, 

be  adjudged  by  the  court  to  be  a  bankrupt  within 
the  purview  of  said  Act. 

ERBEL,  INC., 
/s/  DAVID  COWAN,  President 
Petitioner 

QUITTNER  &  STUTMAN, 
/s/  By   JOLLY  STUTMAN, 

Attorney  for  Petitioner 

United  States  of  America, 
Southern  District  of  California, 
County  of  Los  Angeles — ss. 

Oath  For  Corporation 

I,  David  Cowan,  President  of  Petitioner,  do  here- 
by make  solemn  oath  that  I  am  the  President  of  the 
corporation  which  is  the  Petitioning  Debtor  men- 
tioned in  the  foregoing  petition  and  which  corpora- 
tion is  duly  organized  under  the  laws  of  the  State 
of  California  and  engaged  in  the  business  of  Used 
Cars  and  is  not  a  municipal  railroad,  insurance  nor 
banking  corporation,  and  that  I  am  duly  authorized 
in  the  premises;  that  a  copy  of  the  vote  or  resolu- 
tion authorizing  the  filing  of  this  petition  is  at- 
tached hereto,  made  part  hereof  and  marked  Ex- 
hibit "C",  and  I  do  hereby  make  solemn  oath  that 
the  statements  contained  in  the  above  petition  are 
true  according  to  the  best  of  my  knowledge,  in- 
formation and  belief. 

/s/  DAVID  COWAN, 

Officer  of  Corporation 
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Subscribed  and  sworn  to  before  me  this  2nd  day 
of  July,  A.  D.  1953. 

[Seal]  /s/  SILVIA  L.  LAITZ, 

Notary  Public  in  and  for  said  County  and 
State.  [2] 

Exhibit  ^^C" 

Resolved,  that  the  President  of  this  Corporation 
be  and  he  is  hereby  authorized  and  directed  to  ex- 
ecute such  documents  and  to  take  such  steps  as 
may  be  necessary  or  required  on  behalf  of  the  Cor- 
poration in  connection  with  the  filing  of  a  voluntary 
petition  in  bankruptcy  under  the  Bankruptcy  Act, 
in  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division. 

Further  Resolved,  that  the  President  of  this  Cor- 
poration be  and  he  is  hereby  authorized  and  di- 
rected to  retain  Quittner  and  Stutman.,  attorneys, 
of  Los  Angeles,  California,  as  counsel  to  represent 
the  Corporation  in  the  above  proceedings. 

The  undersigned,  Secretary  of  Erbel,  Inc.,  does 
hereby  certify  that  the  foregoing  is  a  full,  true  and 
correct  copy  of  a  resolution  duly  adopted  at  a  spe- 
cial meeting  of  the  Board  of  Directors  of  said  cor- 
poration held  on  July  2,  1953,  and  that  the  same 
has  not  been  revoked  or  rescinded,  and  is  still  in 
full  force  and  effect. 

[Seal]  /s/  ERVIN  G.  RESNICK, 

Secretary.  [3] 

[Endorsed] :    Filed  July  2,  1953. 
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[Title  of  District  Court  and  Cause.] 

ORDERS  OP  ADJUDICATION  AND  OF 
GENERAL  REFERENCE 

At  Los  Angeles,  in  said  District,  on  July  2,  1953. 

The  respective  petitions  of  each  of  the  petitioners 
in  the  proceedings  hereinafter  mentioned,  filed  on 
the  respective  dates  hereinafter  indicated,  that  he  be 
adjudged  a  bankrupt  under  the  Act  of  Congress 
relating  to  bankruptcy,  having  been  heard  and  duly 
considered;  and  there  being  no  opposition  thereto; 

It  is  adjudged  that  each  of  said  petitioners  is  a 
bankrupt  under  the  Act  of  Congress  relating  to 
bankruptcy;  and 

It  is  thereupon  ordered  that  the  said  proceedings 
be,  and  they  hereby  are,  referred  generally  to  the 
referees  in  bankruptcy  of  this  Court,  whose  names 
appear  opposite  the  respective  proceedings  herein- 
after mentioned,  to  take  such  further  proceedings 
therein  as  are  required  and  permitted  by  said  Act, 
and  that  each  of  the  said  bankrupts  shall  hence- 
forth attend  before  said  referee  and  submit  to  such 
orders  as  may  be  made  by  him  or  by  a  Judge  of  this 
Court  relating  to  said  bankruptcy. 

Number  57280- WB.  Title  of  Proceedings:  Erbel, 
Inc.,  dba  Bi  Rite  Auto  Sales.  Filed  7/2/53.  Referee: 
Hugh  L.  Dickson,  Esq.,  Los  Angeles,  California. 

HARRY  C.  WESTOVER, 

United  States  District  Judge        [4] 

[Endorsed] :   Filed  July  2,  1953. 
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[Title  of  District  Court  and  Cause.] 

PETITION  TO  RECLAIM  PROPERTY 

To  Honorable  Hugh  L.  Dickson,  Referee  in  Bank- 
ruptcy : 

Comes  Now  Bank  of  America  National  Trust  and 
Savings  Association,  and  respectfully  represents: 

I. 

A  petition  in  bankruptcy  has  been  filed  by  the 
above-named  bankrupt  on  July  2,  1953. 

II. 

At  the  time  of  the  filing  of  the  aforesaid  petition 
in  bankruptcy  the  bankrupt  had  in  his  possession 
certain  motor  vehicles  more  particularly  described 
in  columns  one  and  two  of  Schedule  "A"  annexed 
hereto  and  had  in  his  possession  the  proceeds  of 
sale  of  seven  (7)  motor  vehicles,  more  particularly 
described  in  columns  one  and  two  of  Schedule  "B" 
annexed  hereto. 

III. 

That  said  motor  vehicles  hereinabove  mentioned, 
and  more  particularly  described  in  columns  one  and 
two  of  Schedule  "A"  [5]  annexed  hereto,  are  the 
property  of  petitioner  herein;  that  said  motor  ve- 
hicles are  included  in  and  are  the  subject  of  certain 
trust  receipt  certificates  made,  executed  and  deliv- 
ered by  the  bankrupt  to  petitioner  on  or  about  the 
dates  shown  in  Column  three  of  Schedule  "A"  an- 
nexed hereto. 
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IV. 

That  the  balances  owing  petitioner  under  the  said 
trust  receipts  set  forth  in  Schedule  "A"  are  in  the 
sum  of  Twenty-Three  Thousand  Three  Hundred 
and  Sixty-Three  Dollars  ($23,363.00),  which  sum 
is  the  aggregate  of  the  sums  owing  petitioner  on 
the  items  listed  in  Columns  One  and  Two  of  Sched- 
ule "A"  annexed  hereto;  that  the  unpaid  balances 
owing  on  each  particular  item  of  equipment  listed 
in  Columns  One  and  Two  of  Schedule  "A"  annexed 
hereto  are  set  forth  in  Column  Four  of  Schedule 
"A"  annexed  hereto. 

V. 

That  no  part  of  said  indebtedness  has  been  paid 
by  the  bankrupt,  and  there  is  now  due,  owing  and 
unpaid  your  petitioner  thereon  the  sum  of  Twenty- 
Three  Thousand  Three  Hundred  and  Sixty-Three 
Dollars  ($23,363.00). 

VI. 

The  said  motor  vehicles  hereinabove  mentioned 
and  described  in  Columns  One  and  Two  of  Schedule 
"B"  annexed  hereto  were  the  property  of  peti- 
tioner herein;  that  said  seven  (7)  motor  vehicles  are 
included  in  and  are  the  subject  of  certain  trust 
receipt  certificates  made,  executed  and  delivered  to 
petitioner  by  the  bankrupt;  and  that  while  said 
seven  (7)  motor  vehicles  were  in  the  possession  of 
bankrupt,  said  seven  (7)  motor  vehicles  were  sold 
and  the  proceeds  of  sale  were  not  delivered  or  paid 
over  to  petitioner  herein  and  that  under  said  trust 
receipt  certificates  the  bankrupt  did  agree  to  hold 
the  automobiles  and  the  [6]  proceeds  of  sale  thereof 
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in  trust  for  your  petitioner;  that  petitioner  is  in- 
formed and  believes  and  therefore  alleges  that  re- 
spondent now  holds  said  proceeds  of  sale  in  trust 
for  your  petitioner  and  the  balance  of  said  proceeds 
now  due  your  petitioner  from  said  sale  of  said 
seven  (7)  motor  vehicles  is  the  sum  of  Six  Thousand 
Nine  Hundred  Fifty-Mne  Dollars  ($6,959.00)  which 
sum  is  the  aggregate  of  the  sums  owing  petitioner 
on  the  items  listed  in  Schedule  "B"  annexed  hereto 
as  more  particularly  set  forth  in  Column  Four  of 
said  schedule. 

VII. 
That  E.  A.  Lynch  has  been  appointed  Trustee  of 
the  above  bankrupt  estate.  That  the  aforesaid  motor 
vehicles  set  forth  in  Schedule  "A"  annexed  hereto 
and  said  proceeds  of  sale  of  motor  vehicles  de- 
scribed in  Schedule  "B"  annexed  hereto  are  in  the 
possession  of  the  said  Trustee. 

VIII. 

That  petitioner  has  on  July  3,  1953,  demanded  of 
the  said  E.  A.  Lynch,  Trustee,  that  he  either  aban- 
don the  said  motor  vehicles  described  in  Schedule 
"A"  annexed  hereto  to  your  petitioner  or  sell  the 
same  forthwith  and  pay  the  respective  balances 
owing  your  petitioner  under  the  aforesaid  trust  re- 
ceipts and  to  deliver  pay  over  to  your  petitioner 
herein  out  of  the  proceeds  of  sale  of  said  motor 
vehicles  described  in  Schedule  "B"  annexed  hereto 
the  sum  of  Six  Thousand  Nine  Hundred  Fifty- 
Nine  Dollars  ($6,959.00)  but  that  the  said  E.  A. 
Lynch,   Trustee,   has  failed  and  refused   and    still 
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fails  and  refuses  to  either  abandon  the  said  motor 
vehicles  described  in  Schedule  "A"  or  to  sell  the 
same  and  pay  off  the  said  sum  of  Twenty-Three 
Thousand  Three  Hundred  and  Sixty-Three  Dollars 
($23,363.00)  owing  to  your  petitioner  as  requested. 
Said  Trustee  has  further  failed  and  refused  and 
still  fails  and  refuses  to  deliver  or  pay  over  to  peti- 
tioner out  of  [7]  said  proceeds  of  sale  of  said  motor 
vehicles  described  in  Schedule  "B"  annexed  hereto 
the  sum  of  Six  Thousand  Nine  Hundred  and  Fifty- 
Nine  Dollars  ($6,959.00). 

IX. 

That  the  reasonable  market  value  of  said  motor 
vehicles  set  forth  in  Columns  One  and  Two  of 
Schedule  ^^A"  annexed  hereto,  is  less  than  Twenty- 
Three  Thousand  Three  Hundred  and  Sixty- Three 
Dollars  ($23,363.00). 

Wherefore,  your  petitioner  prays: 

1.  That  this  Court  determine  that  there  is  no 
equity  in  the  aforesaid  motor  vehicles  described  in 
Schedule  "A"  annexed  hereto  for  the  bankrupt 
estate  herein; 

2.  That  the  Trustee  E.  A.  Lynch  be  authorized 
and  directed  to  abandon  said  motor  vehicles  de- 
scribed in  Schedule  "A"  annexed  hereto  to  your 
petitioner ; 

3.  That  the  Trustee  E.  A.  Lynch  be  authorized 
and  directed  to  deliver  and  pay  over  to  your  peti- 
tioner from  the  proceeds  of  sale  of  said  motor 
vehicles  described  in  Schedule  "B"  annexed  hereto 
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the  sum  of  Six  Thousand  Nine  Hundred  and  Fifty- 
Nine  Dollars  ($6,959.00). 

HUGO  A.  STEINMEYER, 
ROBERT  H.  FABIAN  and 
ROBERT  VAN  BUSKIRK, 

/s/  By   ROBERT  H.  FABIAN, 
Attorneys  for  Petitioner  Bank  of  America  National 

Trust  and  Savings  Association.  [8] 

Schedule  "A" 

Date  Present 

Description  Motor  &  License  No.       1953         Balance 

1951  Pontiac  CaCpChSu         Mot.  No.  P8UH62145        Jan.  5    SL179.00 

Lie.  No.  1W60610 

1950  Merc.  6P  CP  Mot.  No.  50LA30465M      Jan.  12       855.00 

Lie.  No.  1W60734 

1952  Pontiac  Sup  Cata  Mot.  No.  P8WH5586         Feb.  25    1,435.50 

Lie.  No.  1W29446 
1952  Lincoln  Club  Cosmo      Mot.  No.  52LP5111H         Feb.  25    1,921.50 

Lie.  No.  1W29462 

1951  Pontiac  Sup  Cat  Mot.  No.  P8UH102812      Feb.  28    1.323.00 

Lie.  No.  1W29453 

1952  Lincoln  SpCpSpCa        Mot.  No.  52LP17934H       Mar.  10  2,400.00 

Lie.  No.  1X816219 
1952  Pontiac  4  DrSd  Mot.  No.  P6WH-1499         Mar.  12  1.380.00 

Lie.  No.  1X81637 

1950  Buick  8  Sup  4  Dr  Dyn    Mot.  No.  57791454  Mar.  25   1.125.00 

Lie.  No.8R2109 

1951  Chev.  Fl  Dlx  4  Dr  Mot.  No.  JAD921334         Mar.  31      975.00 

Lie.  No.  1X32664 
1951  Buick  48D-2DrDyno    Mot.  No.  65129114  Apr.  6     1.200.00 

Lie.  No.  1X32661 
1950  Olds  8  98Dlx  4  Dr         Mot.  No.  8A357041H         Apr.  8     1.137.00 
Hydro  Lie.  No.  1X32666 

1949  Cad.  60  Fleetwood         Mot.  No.  4960-018  13  Apr.  13   1,472.00 

Hydr  Lie.  No.  1V35730 

1950  Buick  56R  Riv  Dyno      Mot.  No.  58811695  Apr.  14   1.237.00 

Lie.  No.  1X32656 
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Date  Present 

Description                              Motor  &  License  No.  1953  Balance 

1947  Olds  8  98  Conv  Hydr     Mot.  No.  8102960HS  Apr.  20  588.00 

Lie.  No.  1R65634 

1949  Buick  Rdmst  Riv  Cpe    Mot.  No.  55256587  Apr.  24  1,012.00 
Dyno                           Lie.  No.  1S55225 

1951  Buick  Riv  Sup  Cpe        Mot.  No.  65010995  Apr.  24  1,425.00 

Dyno  Lie.  No.  1W60040 

1947  Olds  8  98  Conv.  Cpe  Mot.  No.  883797HS  May  18      562.00 

Hydr  Lie.  No.  8N71691 

1952  Chev  SyDlx  4  Dr  Mot.  No.  KAA49792  May  19    1,068.00 

Lie.  No.  1Y97954 
1952  Chev  SyDlx  4  Dr  Mot.  No.  KAA14323  May  19    1,068.00 

Lie.  No.  1Y97952 


23,363.0(/ 


Schedule  "B" 

Date  Present 

Description                      Motor  and  License  No.  1953  Balance 

1948  Lincoln  SpSd9EL     Mot.  No.  9EL5557  Jan.  27  S    688.00* 

Lie.  No.  6A41453 

1948  Hudson  6  Sup  4  Dr   Mot.  No.  48123393  Apr.  20  525.00* 
Lie.  No.  3J2030 

1948  Cad  62  Conv  Hydr    Mot.  No.  486238723  Apr.  29  1,237.00 

Lie.  No.  1S67865 

1949  Pont.  8  SI  Dlx  Mot.  No.  C8RH5335        Apr.  29      877.00 

SdCp  Hydr  Lie.  No.  1R44260 

1952  Buick  Riv  Sup  Mot.  No.  66741345  May  9      1,612.00 

Dyno  Lie.  No.  1Y61107 

1950  Chev.  Sty  Dlx  Clb     Mot.  No.  HAA702291      May  9         798.00 

Cpe  Lic.No.lY61111 

1953  Pont.  6  Std  2  Dr        Mot.  No.  P6XS1570         May  19    1,222.00* 

Lie.  No.  1Y97956 


$6,959.00 


•Marginal  note  in  ink:  Pd. 

[Endorsed] :   Filed  July  29,  1953. 


Bank  of  America  N,  T,  &  S.  A,,  et  al         13 
[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To:  Bank  of  America  National  Trust  &  Savings 
Association,  and  Hugo  A.  Steinmeyer,  Robert 
H.  Fabian  and  Robert  Van  Buskirk,  its  at- 
torneys. E.  A.  Lynch,  Trustee,  and  Craig, 
Weller  &  Laugharn,  his  attorneys 

Please  Take  Notice  that  on  August  13,  1953,  at 
10  a.m.  in  the  courtroom  of  Hugh  L.  Dickson, 
Referee  in  Bankruptcy,  339  Federal  Building,  Los 
Angeles,  California,  Ernest  R.  Utley,  attorney  for 
Motores  de  Mexicali,  S.  A.  a  corporation  of  the 
United  States  of  Mexico,  will  move  the  above  en- 
titled Court  for  leave  to  file  the  Answer,  Affirma- 
tive Defense  and  Cross  Petition  of  Motores  de 
Mexicali,  S.  A.,  a  corporation  of  the  United  States 
of  Mexico. 

Said  motion  will  be  based  upon  the  files  and 
records  in  the  above  entitled  case  and  upon  said 
answer,  affirmative  defense  and  cross  petition. 

Dated:   August  12,  1953. 

JOHN  L.  MACE  and 

ERNEST  R.  UTLEY, 

/s/  By   ERNEST  R.  UTLEY, 

Attorneys  for  Motores  de 
Mexicali.  [11] 
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ANSWER,  AFFIRMATIVE  DEFENSE  AND 

CROSS  PETITION  OF  MOTORES  de 

MEXICALI,  S.  A. 

Comes  now  Motores  de  Mexicali,  S.  A.,  a  cor- 
poration of  the  United  States  of  Mexico,  a  creditor 
and  interested  party  to  the  within  proceeding  and 
with  permission  of  the  Court  first  having  been  had 
and  obtained,  files  this  its  answer  to  the  petition 
of  the  Bank  of  America  National  Trust  and  Sav- 
ings Association  to  reclaim  property,  and  admits, 
denies,  alleges  and  states: 

I. 

Admits  the  allegations  contained  in  Paragraphs 
I  and  II  of  said  petition. 

II. 

Answering  Paragraph  III  of  said  petition,  denies 
that  the  automobiles  described  in  Schedule  A  at- 
tached to  the  petition  as  follows,  to-wit : 

1951  Buick  48D-2  Dr.  Dyno.  Mot.  No.  65129114, 
Lie.  No.  1X32661. 

1950  Olds.  8  98Dlx  4  Dr.  Hydro,  Mot.  No.  8A- 
357041H,  Lie.  No.  1X32666. 

1952  Chev.  SyDlx  4  Dr.,  Mot.  No.  KAA49792, 
Lie.  No.  1Y97954. 

1952  Chev.  SyDlx  4  Dr.,  Mot.  No.  KAA14323, 
Lie.  No.  1Y97952.  [12] 

are  the  property  of  the  petitioner.  Bank  of  America 
National  Trust  and  Savings  Association,  and  de- 
nies that  said  Bank  of  America   National   Trust 
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and  Savings  Association  has  a  valid  claim  to  said 
automobiles  under  and  by  virtue  of  certain  trust 
receipt  certificates  made,  executed  and  delivered  by 
the  bankrupt  to  the  petitioner  or  otherwise. 

Further  answering  said  Paragraph  III,  Motores 
de  Mexicali  alleges  that  at  all  times  mentioned  in 
the  petition  to  reclaim  property  herein,  said  Bank 
had  knowledge  that  the  possession  of  said  automo- 
biles had  been  acquired  by  the  bankrupt  from 
Motores  de  Mexicali  and  had  not  been  paid  for, 
and  also  had  knowledge  of  all  of  the  facts  set 
forth  in  the  affirmative  defenses  and  cross-petition 
herein. 

Further  answering  Paragraph  Til  of  said  peti- 
tion, Motores  de  Mexicali  has  no  sufficient  infor- 
mation or  belief  to  enable  it  to  answer  the  allega- 
tions in  Paragraph  III  as  to  the  remaining  auto- 
mobiles described  therein  and  basing  its  answer 
thereon,  denies  generally  and  specifically  each  and 
every  allegation  contained  in  said  paragraph  not 
herein  otherwise  specifically  denied. 

Alleges  that  Motores  de  Mexicali  is  the  owner 
of  and  entitled  to  the  immediate  possession  of  the 
automobiles  above  described  for  the  reasons  here- 
inafter alleged. 

III. 

Motores  de  Mexicali  has  no  information  or  belief 
sufficient  to  enable  it  to  answer  the  allegations  con- 
tained in  Paragraphs  IV  and  V  of  said  ])etition 
and  basing  its  answer  thereon,  denies  g(»n(n'ally  and 
specifically  each  and  every  allocation  containtnl  in 
each  of  said  paragraphs. 
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IV. 

Answering  Paragraph  VI  of  said  petition,  Mo- 
tores de  Mexicali  denies  that  the  automobile  de- 
scribed in  Schedule  B  [13]  attached  to  the  peti- 
tion as: 

1952  Buick  Riv.  Sup.  Dyno,  Motor  No.  66741345, 
Lie.  No.  1X61107  is  or  was  the  property  of  peti- 
tioner, Bank  of  America  National  Trust  and  Sav- 
ings Association,  and  further  denies  that  said 
vehicle  is  or  was  subject  to  any  valid  trust  receipt 
certificate  made,  executed  and  delivered  by  the 
bankrupt  or  otherwise. 

Further  answering  Paragraph  VI  of  said  peti- 
tion, Motores  de  Mexicali  alleges  that  at  all  times 
mentioned  in  the  petition  to  reclaim  property 
herein,  said  Bank  had  knowledge  that  the  posses- 
sion of  said  automobile  had  been  acquired  by  the 
bankrupt  from  Motores  de  Mexicali  and  had  not 
been  paid  for,  and  also  had  knowledge  of  all  of 
the  facts  set  forth  in  the  affirmative  defenses  and 
cross-petition  herein. 

Motores  de  Mexicali  alleges  that  said  automobile 
described  in  this  paragraph  was  and  is  the  prop- 
erty of  Motores  de  Mexicali  and  that  said  Motores 
de  Mexicali  is  entitled  to  said  automobile  or  any 
funds  in  the  possession  of  the  trustee  received  from 
the  sale  of  said  automobile  for  the  reasons  herein- 
after alleged. 

Motores  de  Mexicali  has  no  sufficient  information 
or  belief  to  enable  it  to  answer  as  to  the  remaining 
automobiles  or  funds  received  from  the  sale  of  the 
automobiles   described   in   Paragraph   VI   of    said 
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petition,  and  basing  its  denial  upon  that  ground, 
denies  generally  and  specifically  each  and  every 
allegation  therein  contained. 

V. 

Admits  the  allegations  contained  in  Paragraph 
VII  of  said  petition. 

VI. 

Motores  de  Mexicali  has  no  information  or  belief 
sufficient  to  enable  it  to  answer  the  allegations  con- 
tained in  Paragraphs  VIII  and  IX  of  said  peti- 
tion and  basing  its  denial  upon  that  ground,  denies 
generally  and  specifically  each  and  every  [14]  alle- 
gation contained  in  each  of  said  paragraphs. 

First  Affirmative  Defense  and  Cross-Petition 

By  way  of  an  affirmative  defense  to  the  petition 
in  reclamation  of  the  Bank  of  America  National 
Trust  and  Savings  Association  and  by  way  of  cross- 
petition  herein,  Motores  de  Mexicali  alleges: 

I. 

That  at  all  times  herein  mentioned,  cross-peti- 
tioner was  and  is  now  a  corporation,  duly  created, 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  United  States  of  Mexico,  with  its  prin- 
cipal office  at  Mexicali,  Baja  California,  Mexico. 

II. 

That  on  or  about  the  6th  day  of  March,  1953, 
cross-petitioner  herein  was  the  owner  and  in  pos- 
session of  the  following  automobiles  descri])ed   in 
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Schedule  A  attached  to  the  petition  of  the  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion herein,  to-wit: 

1951  Buick  48D-2  Dr.  Dyno,  Mot.  No.  65129114, 
Lie.  No.  1X32661. 

1950  Olds  8  98Dlx  4  Dr.  Hydro,  Mot.  No.  8A- 
357041H,  Lie.  No.  1X32666. 
and  on  or  about  the  2nd  day  of  April,  1953,  was 
the  owner  and  in  possession  of  the  following  auto- 
mobiles described  in  Schedule  A  attached  to  the 
petition  of  the  Bank  of  America  National  Trust 
and  Savings  Association  herein,  to-wit: 

1952  Chev.  SyDlx  4  Dr.  Mot.  No.  KAA49792, 
Lie.  No.  IY97954. 

1952  Chev.  SyDlx  4  Dr.  Mot.  No.  KAA14323, 
Lie.  No.  IY97952. 
and 

1952  Buick  Riv.  Sup.  Dyno,  Mot.  No.  66741345, 
Lie.  No.  1Y61107  described  in  Schedule  B  attached 
to  said  petition.  That  on  the  dates  hereinabove  men- 
tioned, said  automobiles  had  a  reasonable  value  as 
follows:  1951  Buick  -  $1300.00 ;  1950  Olds  -  $1350.00; 
1952  Chev.  -  $1350.00;  1952  Chev.  -  $1350.00;  1952 
Buick  -  $2000.00.  [15] 

III. 

That  on  or  about  the  6th  day  of  March,  1953,  an 
oral  agreement  was  made  and  entered  into  between 
cross-petitioner  and  the  bankrupt  herein,  under 
which  the  bankrupt  herein  agreed  to  purchase 
from  cross-petitioner  the  1951  Buick  and  1950  Olds 
mentioned  and  described  in  Paragraph  II  hereof 
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and  agreed  to  pay  therefor  in  cash  the   sum  of 
$1300.00  for  the  Buick  and  $1350.00  for  the  Olds. 

IV. 

That  at  the  time  of  said  sale,  the  bankrupt  exe- 
cuted and  delivered  to  cross-petitioner  the  follow- 
ing drafts: 

"  Automobile  Purchase  Draft 

3  6  53  19.... 

Upon  presentation  of  this  draft  to  the  bank  desig- 
nated below  for  Collection  Together  With  the 
documents,  properly  executed,  indicated  on  the 
reserve  hereof 

Pay  to  Motores  de  Mexicali  SA $1300.00 

Thirteen  Hundred  and  no/00 Dollars 

(Year)   1951       (Make)   Buick       (Type)  2-dr. 
Special      (Motor  No.)  65129114. 

This  Draft  Will  Be  Honored  With  No  Protest 

Payable  Through:  Wilshire-LaBrea  Branch  16-146 
Bank  of  America,  National  Trust  and  Savings 
Association,  Los  Angeles,  California. 

Bi-Rite  Auto  Sales 
/s/  Mario  Rodriguez 

Collection  Only 

Instructions  to  Dealer:  This  draft  may  be  pre- 
sented in  person  to  the  drawee  Branch  or  through 
your  local  bank." 
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"  Automobile  Purchase  Draft 

3  6  53    19.... 

Upon  presentation  of  this  draft  to  the  bank  desig- 
nated below  [16]  For  Collection  Together  With 
the  documents,  properly  executed,  indicated  on 
the  reserve  hereof 

Pay  to  Motores  de  Mexicali  SA $13e50.00 

Thirteen  Hundred  Fifty  and  no/100.  .Dollars 

(Year)  1950      (Make)  Oldsmobile.      (Type)  4- 
dr.  sedan  "98".    (Motor  No.)  8A3570418. 

This  Draft  Will  Be  Honored  With  No  Protest 

Payable  through  Wilshire-La  Brea  Branch  16-146 
Bank  of  America,  National  Trust  and  Savings 
Association,  Los  Angeles,  California. 

Bi-Rite  Auto  Sales 
/s/  Mario  Rodriguez 

Collection  Only 

Instructions  to  Dealer:  This  draft  may  be  pre-    fl 
sented  in  person  to  the  drawee  Branch  or  through 
your  local  bank." 

V. 

That  said  drafts  v^ere  then  and  there  received  ' 
by  cross-petitioner  as  conditional  payment  for  said 
automobiles;  said  drafts  were  duly  presented  by 
cross-petitioner  in  due  course  for  payment  to  the 
Bank  of  America  National  Trust  and  Savings  As- 
sociation, Wilshire-LaBrea  Branch,  Los  Angeles, 
California,  and  payment  of  said  drafts  were  dis- 
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honored,  and  the  bankrupt,  due  to  its  insolvency, 
was  financially  unable  to  and  did  not  make  pay- 
ment of  the  sums  evidenced  by  said  drafts  at  any 
time  and  said  drafts  were  at  all  times  worthless 
and  of  no  value  to  cross-petitioner. 

VI. 

That  by  reason  of  the  premises,  cross-petitioner 
is  an  unpaid  seller  under  and  pursuant  to  the  pro- 
visions of  Section  1772  of  the  Civil  Code  of  the 
State  of  California,  and  is  entitled  to  the  posses- 
sion of  said  automobiles  and  title  thereto. 

Second  Affirmative  Defense  and  Cross-Petition 
By  way  of  a  second  affirmative  defense  to  the 
petition  in  reclamation  of  the  Bank  of  America 
National  Trust  and  Savings  [17]  Association  and 
by  way  of  cross-petition  herein,  Motores  de  Mexi- 
cali  alleges: 

I. 
Cross-petitioner  adopts  the  allegations  in  Para- 
graphs I  and  II  of  its  first  affirmative  defense  and 
cross-petition  herein  without  the  necessity  of  set- 
ting forth  the  same  in  full. 

n. 

That  on  or  about  the  2nd  day  of  April,  1953,  an 
oral  agreement  was  made  and  entered  into  between 
cross-petitioner  and  the  bankrupt  herein,  imder 
which  the  bankrupt  herein  agreed  to  purchase  from 
cross-petitioner  the  two  1953  Chevrolets  and  the 
1952  Buick  mentioned  and  described  in  Para- 
graph II  of  the  first  affirmative  defense  and  ctoss- 
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petition  herein,  and  agreed  to  pay  therefor  in  cash 
the  sum  of  $1350.00  for  each  of  the  two  Chevrolets 
and  $2000.00  for  the  Buick. 

III. 

That  at  the  time  of  said  sale,  the  bankrupt  exe- 
cuted and  delivered  to  cross-petitioner  the  follow- 
ing drafts: 

"  Automobile  Purchase  Draft 

April  2,  1953 

Upon  presentation  of  this  draft  to  the  bank  desig- 
nated below  For  Collection  Together  With  the 
documents  properly  executed,  indicated  on  the 
reserve  hereof 

Pay  to  Motores  de  Mexicali,  S  A $1,350.00 

One  Thousand  Three  Hundred  and  fifty  and 
no/100  Dollars 

(Year)  1952    (Make)  Chevrolet   (Type)  Sedan 
4  door      (Motor  No.)  KAA49792. 

This  Draft  Will  Be  Honored  With  No  Protest 

Payable  through  Wilshire-LaBrea  Branch  16-146 
Bank  of  America,  National  Trust  and  Savings 
Association,  Los  Angeles,   California. 

Bi-Rite  Auto  Sales 
/s/  Mario  Rodriguez 

Collection  Only  [18] 

Instructions  to  Dealer:  This  draft  may  be  pre- 
sented in  person  to  the  drawee  Branch  or  through 
your  local  bank." 
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"  Automobile  Purchase  Draft 

April  2,  1953 

Upon  presentation  of  this  draft  to  the  bank  desig- 
nated below  For  Collection  Together  With  the 
documents,  properly  executed,  indicated  on  the 
reserve  hereof 

Pay  to  Motores  de  Mexicali,  S.  A $1,350.00 

One  Thousand  Three  Hundred  and  Fifty  and 
no/100 Dollars 

(Year)  1952    (Make)  Chevrolet   (Type)  4  door 
Sedan     (Motor  No.)  KAA14323. 

This  Draft  Will  Be  Honored  With  No  Protest 

Payable  Through  Wilshire-LaBrea  Branch  16-146 
Bank  of  America,  National  Trust  and  Savings 
Association,  Los  Angeles,  California. 

Bi-Rite  Auto  Sales 
/s/  Mario  Rodriguez 

Instructions  to  Dealer:  This  draft  may  be  pre- 
sented in  person  to  the  drawee  Branch  or  through 
your  local  bank." 

"  Automobile  Purchase  Draft 

April  2,  1953 

Upon  presentation  of  this  draft  to  the  bank  desig- 
nated below  For  Collection  Together  Witli  the 
documents,  properly  executed,  indicated  on  the 
reserve  hereof 
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Pay  to  Motores  de  Mexicali,  S.  A $2,000.00 

Two  thousand  and  no/100 Dollars 

(Year)  1952     (Make)  Buick     (Type)  Riviera. 
(Motor  No.)  66741345.  [19] 

Payable  through  Wilshire-LaBrea  Branch  16-146 
Banl^  of  America,  National  Trust  and  Savings 
Association,  Los  Angeles,  California. 

This  Draft  Wm  Be  Honored  With  No  Protest 

Bi-Rite  Auto  Sales 
/s/  Mario  Rodriguez 

Collection  Only 

Instructions  to  Dealer:  This  draft  may  be  pre- 
sented in  person  to  the  drawee  Branch  or  through 
your  local  bank." 

IV. 

That  said  drafts  were  then  and  there  received 
by  cross-petitioner  as  conditional  payment  for  said 
automobiles;  said  drafts  were  duly  presented  by 
cross-petitioner  in  due  course  for  payment  to  the 
Bank  of  America  National  Trust  and  Savings  As- 
sociation, Wilshire-LaBrea  Branch,  Los  Angeles, 
California,  and  payment  of  said  drafts  were  dis- 
honored, and  the  bankrupt,  due  to  its  insolvency, 
was  financially  unable  to  and  did  not  make  pay- 
ment of  the  sums  evidenced  by  said  drafts  at  any 
time  and  said  drafts  were  at  all  times  worthless 
and  of  no  value  to  cross-petitioner. 

V. 

That  by  reason  of  the  premises,  cross-petitioner 
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is  an  unpaid  seller  under  and  pursuant  to  the  pro- 
visions of  Section  1772  of  the  Civil  Code  of  the 
State  of  California,  and  is  entitled  to  the  posses- 
sion of  said  automobiles  and  title  thereto. 

Third  Affirmative  Defense  and  Cross-Petition 

By  way  of  a  third  affirmative  defense  to  the  peti- 
tion in  reclamation  of  the  Bank  of  America  Na- 
tional Trust  and  Savings  Association  and  by  way 
of  cross-petition  herein,  Motores  de  Mexicali  al- 
leges : 

I. 

Cross-petitioner  adopts  the  allegations  contained 
in  its  first  affirmative  defense  and  cross-petition 
herein  without  [20]  the  necessity  of  setting  forth 
the  same  in  full. 

II. 

That  at  the  time  said  drafts  mentioned  in  the 
first  affirmative  defense  and  cross-petition  herein 
were  issued  and  delivered  by  the  bankrupt  to  cross- 
petitioner,  the  bankrupt  falsely  and  fraudulently 
represented  to  cross-petitioner  that  said  drafts 
would  be  paid  upon  their  presentation  to  the  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion, Wilshire-LaBrea  Branch,  Los  Angeles,  Cali- 
fornia, and  that  at  the  time  the  ])ankrupt  was  sol- 
vent and  financially  able  to  make  payment  of  said 
drafts  upon  presentation  to  said  bank.  That  in 
reliance  upon  said  representations  and  each  of 
them  and  believing  same  to  be  true,  cross-petitioner 
did  then  and  there  deliver  possession  of  said  auto- 


26  Motor es  de  Mexicali,  S.  A.,  vs, 

mobiles  and  evidence  of  title  thereto  to  the  bank- 
rupt and  it  was  understood  and  agreed  that  title 
in  said  automobiles  was  only  conditional  and  that 
title  thereto  would  become  absolute  in  the  bank- 
rupt upon  the  payment  of  said  drafts. 

That  the  representations  made  by  the  bankrupt 
as  herein  alleged  were  all  false  and  untrue  in  that 
said  bankrupt  was  then  insolvent  and  not  in  a 
financial  position  to  make  payment  of  said  drafts 
and  the  bankrupt  at  no  time  had  any  intention  of 
making  payment  of  said  drafts,  or  any  of  them, 
upon  their  presentation  to  the  said  bank  or  other- 
wise and  said  drafts  have  never  been  paid. 

III. 

That  cross-petitioner  believed  said  automobiles 
had  been  sold  by  the  bankrupt  to  a  bona  fide  pur- 
chaser prior  to  its  discovery  of  said  fraud  and  did 
not  know  said  automobiles  were  still  in  the  posses- 
sion of  the  bankrupt  until  after  the  election  of  the 
trustee  in  bankruptcy  herein;  that  immediately 
upon  discovery  that  the  trustee  in  bankruptcy  had 
possession  of  said  automobiles,  cross-petitioner  gave 
notice  to  said  trustee  in  bankruptcy  that  cross-peti- 
tioner had  title  in  and  to  said  automobiles  and 
made  demand  upon  said  trustee  for  the  possession 
of  same.  [21] 

Fourth  Affirmative  Defense  and  Cross-Petition 

By  way  of  a  fourth  affirmative  defense  to  the 
petition  in  reclamation  of  the  Bank  of  America 
National   Trust  and   Savings   Association   and   by 
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way  of  cross-petition  herein,  Motores  de  Mexicali 
alleges : 

I. 

Cross-petitioner  adopts  the  allegations  contained 
in  its  second  affirmative  defense  and  cross-petition 
herein  without  the  necessity  of  setting  forth  the 
same  in  full. 

II. 

That  at  the  time  said  drafts  mentioned  in  the 
second  affirmative  defense  and  cross-petition  herein 
were  issued  and  delivered  by  the  bankrupt  to  cross- 
petitioner,  the  bankrupt  falsely  and  fraudulently 
represented  to  cross-petitioner  that  said  drafts 
would  be  paid  upon  their  presentation  to  the  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion, Wilshire-LaBrea  Branch,  Los  Angeles,  Cali- 
fornia, and  that  at  the  time  the  bankrupt  was  sol- 
vent and  financially  able  to  make  payment  of  said 
drafts  upon  presentation  to  said  bank.  That  in 
reliance  upon  said  representations  and  each  of  them 
and  believing  same  to  be  true,  cross-petitioner  did 
then  and  there  deliver  possession  of  said  automo- 
biles and  evidence  of  title  thereto  to  the  bankrupt 
and  it  was  understood  and  agreed  that  title  in  said 
automobiles  was  only  conditional  and  that  title 
thereto  would  become  absolute  in  the  bankrupt 
upon  the  payment  of  said  drafts. 

That  the  representations  made  by  the  bankrupt 
as  herein  alleged  were  all  false  and  untrue  in  that 
said  bankrupt  was  then  insolvent  and  not  in  a 
financial  position  to  make  payment  of  said  d i-af ts 
and  the  bankrupt  at  no  time  liad  any  iiiteution  of 
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making  payment  of  said  drafts,  or  any  of  them, 
upon  their  presentation  to  the  said  bank  or  other- 
wise and  said  drafts  have  never  been  paid.  [22] 

III. 

That  cross-petitioner  believed  said  automobiles 
had  been  sold  by  the  bankrupt  to  a  bona  fide  pur- 
chaser prior  to  its  discovery  of  said  fraud  and  did 
not  know  said  automobiles  were  still  in  the  posses- 
sion of  the  bankrupt  until  after  the  election  of  the 
trustee  in  bankruptcy  herein;  that  immediately 
upon  discovery  that  the  trustee  in  bankruptcy  had 
possession  of  said  automobiles,  cross-petitioner  gave 
notice  to  said  trustee  in  bankruptcy  that  cross- 
petitioner  had  title  in  and  to  said  automobiles  and 
made  demand  upon  said  trustee  for  the  possession 
of  same. 

Wherefore,  cross-petitioner  prays  that  it  be  per- 
mitted to  file  its  answer,  affirmative  defenses  and 
cross-petition  herein;  that  it  be  decreed  to  be  the 
owner  of  and  entitled  to  immediate  possession  of 
the  automobiles  herein  set  forth  and  that  the  trustee 
deliver  possession  thereof  to  cross-petitioner;  that 
the  Court  determine  that  the  Bank  of  America 
National  Trust  and  Savings  Association  has  no 
valid  pledge,  mortgage,  claim  or  lien  upon  said 
automobiles  or  any  of  them  under  the  trust  receipt 
certificates  alleged  in  its  petition  for  reclamation, 
or  otherwise;  that  in  the  event  the  trustee  cannot 
deliver  said  automobiles  to  cross-petitioner  in  their 
original  form  and  is  in  position  to  deliver  said 
property  in  a  modified  form,  that  the  trustee  be 
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required  so  to  do,  and  for  such  other  and  further 
relief  as  the  Court  may  deem  just  and  proper  in 
the  premises. 

JOHN  L.  MACE  and 
ERNEST  R.  UTLEY, 
/s/  By   ERNEST  R.  UTLEY, 

Attorneys  for  cross-petitioner.   [23] 

Duly  Verified.  [24] 

Acknowledgment  of  Service  attached.  [25] 

[Endorsed] :  Filed  August  13,  1953. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  ORDER  TO  SHOW  CAUSE 

Comes  now  E.  A.  Lynch,  trustee  in  bankruptcy, 
and  in  answer  to  the  *  Petition  to  Reclaim  Prop- 
erty" filed  by  the  Bank  of  America  National  Trust 
and  Savings  Association,  admits,  denies  and  alleges 
as  follows: 

I. 

Admits  as  true  the  allegations  contained  in  Para- 
graphs I,  III,  IV,  V,  VTTI  and  TX. 

TI. 

Respondent  admits  that  at  tlK^  time  of  tlie  filing 
of  the  petition  in  bankruptcy,  tlu^  banki'U])t  had 
in  his  possession  certain  motor  vehicles,  more  par- 
ticularly described  in  colunms  ouo  and  two  of 
Schedule  "A"  of  the  petition  filed  herein,  l)nt  de- 
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nies  generally  and  specifically  each,  every  and  all 
of  the  other  allegations  contained  in  Paragraph  II 
of  the  "Petition  to  Reclaim  Property"  herein. 

III. 

Respondent  admits  each,  every  and  all  of  the 
allegations  contained  in  petitioner's  Paragraph  VI 
except  that  he  denies  generally  and  specifically 
that  while  the  seven  (7)  motor  vehicles  mentioned 
in  the  said  paragraph  were  in  the  possession  of 
the  bankrupt  [26]  and  the  said  vehicles  were  sold 
and  the  proceeds  of  the  sale  were  not  delivered 
or  paid  over  to  the  petitioner  herein  and  that  under 
certain  trust  receipts  and  certificates,  the  bankrupt 
did  agree  to  hold  the  automobiles  and  the  proceeds 
of  sale  thereof  in  trust  for  your  petitioner,  and, 
further,  respondent  denies  that  he  now  holds  the 
proceeds  of  any  such  sales  in  trust  for  the  peti- 
tioner or  that  the  balance  of  the  said  proceeds  due 
the  petitioner  from  any  sale  of  any  motor  vehicles 
is  the  sum  of  $6959.00,  or  any  other  sum,  or  at  all. 

IV. 

Referring  to  Paragraph  VII,  trustee  admits  that 
E.  A.  Lynch  has  been  appointed  trustee  of  the  said 
bankrupt  estate  and  that  the  motor  vehicles  set 
forth  in  Schedule  ^^A"  attached  to  the  petitioner's 
petition  herein  are  in  the  possession  of  the  trustee, 
but  denies  generally  and  specifically  each,  every 
and  all  of  the  other  allegations  contained  in  the 
said  paragraph. 


I 
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V. 

Petitioner  represents  that  four  of  the  automo- 
biles set  forth  in  the  ''Petition  to  Reclaim  Prop- 
erty" on  file  herein  are  also  the  subject  of  a  de- 
mand made  upon  the  trustee  in  bankruptcy  by 
Ernest  R.  Utley  on  July  23,  1953  as  attorney  for 
Motores  de  Mexicali,  which  automobiles  may  be 
more  particularly  described  as  follows: 

1951  Buick    48D-2    Dr.    Dyno.,    Motor    No. 
65129114,  License  No.  1X32661 

1950  Olds.  8  98Dlx  4  Dr.  Hydro,  Motor  No. 
8A357041H,  License  No.  1X32666 

1952  Chev.  SyDlx  4  Dr.,  Motor  No.  KAA49792, 
License  No.  1Y97954 

1952  Chev.  SyDlx  4  Dr.,  Motor  No.  KAA14323, 
License  No.  1Y97952 

VI. 

Petitioner  alleges  that  as  to  the  said  four  auto- 
mobiles, it  admittedly  has  no  equity  but  cannot  re- 
lease the  same  to  the  petitioner.  Bank  of  America 
National  Trust  &  Savings  Association,  in  [27]  the 
face  of  the  adverse  claim  made  thereto  by  Motores 
de  Mexicali. 

Wherefore,  your  respondent  prays : 
That  petitioner  take  nothing  by  reason   of  the 
petition  herein. 

CRAIG,  WELLER  &  LAUCIHARN, 
/s/  By    C.  E.  H.  McDonnell, 

Attorney  for  R(»spondent.  [28] 

[Endorsed]  :  Filed  August  L3,  1953. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

Whereas,  Mr.  E.  A.  Lynch,  trustee  in  the  above 
captioned  bankruptcy,  presently  has  in  his  posses- 
sion a  stock  of  motor  vehicles,  as  assets  of  the  above 
captioned  estate;  and 

Whereas,  Motores  de  Mexicali,  a  corporation  of 
the  United  States  of  Mexico,  by  and  through  its 
counsel,  Ernest  R.  Utley,  has  on  July  23,  1953  made 
formal  demand  upon  the  trustee  and  claim  to  the 
automobiles  set  forth  in  Exhibit  ^^A"  attached 
hereto;  and 

Whereas,  the  trustee  has  in  his  possession  at  the 
present  time  only  those  automobiles  claimed  by  the 
said  Motores  de  Mexicali  as  are  indicated  by  an 
asterisk  (*)  on  the  attached  Exhibit  "A";  and 

Whereas,  the  said  four  automobiles  are  also 
claimed  by  the  Bank  of  America  National  Trust 
and  Savings  Association  under  and  by  virtue  of 
trust  receipts  held  by  the  said  Bank  of  America 
National  Trust  and  Savings  Association;  and 

Whereas,  litigation  has  heretofore  been  com- 
menced by  and  between  Motores  de  Mexicali,  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion and  the  trustee  in  bankruptcy  to  determine 
title  in  and  to  the  said  automobiles ;  and 

Whereas,  it  is  the  desire  of  Motores  de  Mexicali 
and  the  [29]  trustee  herein  to  liquidate  all  of  those 
cars  claimed  by  the  said  Motores  de  Mexicali  as 
soon  as  possible  through  the  medium  of  a  public 
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auction  sale  to  be  conducted  by  the  trustee  per- 
sonally. 

Now,  Therefore, 

It  Is  Hereby  Stipulated  by  and  between  Motores 
de  Mexicali,  a  corporation  of  the  United  States  of 
Mexico,  and  E.  A.  Lynch,  trustee  in  bankruptcy 
for  Erbel,  Inc.,  dba  Bi  Rite  Auto  Sales,  bankrupt, 
by  and  through  their  respective  counsel,  that  the 
trustee  herein  may  sell  and  dispose  of  the  cars  in- 
dicated on  the  attached  Exhibit  ^^A"  by  an  aste- 
risk (*),  the  trustee  to  impound  the  net  proceeds 
of  such  sales  after  deducting  therefrom  any  ex- 
penses of  the  conduct  of  the  said  sales,  said  funds 
to  be  impounded  until  a  further  order  of  the  bank- 
ruptcy court  be  made  fixing  and  determining  to 
whom  the  said  funds  belong. 

And,  It  Is  Further  Stipulated  that  the  rights 
of  Motores  de  Mexicali  will  attach  to  the  said  pro- 
ceeds of  the  sale  of  the  said  automobiles  in  the 
same  manner  and  to  the  same  extent  as  the  rights 
of  the  said  Motores  de  Mexicali,  if  any,  attached 
to  the  said  automobiles. 

Dated:    August  12,  1953. 

CRAIG,  WELLER  &  LAUGHARN, 

/s/  By  c.  E.  H.  McDonnell, 

Attorneys  for  Trustee. 

Note:    Subject  to  letter  attached. 
/s/  ERNEST  R.  UTLEY, 

Attorney  for  Motores  de 
Mexicali.  [30] 

[Endorsed] :     Filed  August  18,  1953. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  TO  IMPOUND  FUNDS  AND 
RELEASE  TITLES  PENDING  FURTHER 
ORDER  OF  COURT 

Whereas,  the  Bank  of  America  National  Trust 
and  Savings  Association  has  heretofore  filed  on 
July  29,  1953  a  "Petition  to  Reclaim  Property" 
on  which  an  Order  to  Show  Cause  was  issued 
against  the  above-captioned  bankrupt  estate  on 
July  29,  1953,  and  by  which  the  said  Bank  sought 
to  assert  some  right,  title  or  interest  in  and  to 
certain  automobiles  or  the  proceeds  of  the  sale 
thereof;  and 

Whereas,  the  Trustee  herein  filed  on  August  13, 
1953  an  ^  ^Answer  to  Order  to  Show  Cause"  alleg- 
ing that  the  said  bank  was  without  rights  to  the 
proceeds  of  the  sale  of  the  claimed  automobiles, 
but  admitting  the  interest  of  the  Bank  by  virtue 
of  certain  Trust  Receipts  held  by  it;  and 

Whereas,  Motores  de  Mexicali  S.A.  filed  herein 
an  "Answer,  Affirmative  Defense  and  Cross  Peti- 
tion'' by  which  it  sought  to  intervene  in  the  herein- 
before described  proceedings  and  assert  what  it 
claimed  to  be  rights  superior  to  either  the  Bank 
of  America  or  the  bankrupt  estate  in  and  to  cer- 
tain automobiles,  or  the  proceeds  of  their  sale ;  and 

Whereas,  a  hearing  was  held  on  the  Bank's  ''Rec- 
lamation Petition"  and  Motores  de  Mexicali  S.A. 
''Petition  to  Intervene"  on  August  13,  1953  [39] 
at   10:00    a.m.,    which   hearing   was    continued    to 
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August  19,  1953  at  11:00  a.m.,  at  which  time  all 
matters  were  taken  under  submission  by  the  Court ; 
and 

Whereas,  the  Trustee  has  arranged  for  or  other- 
wise effected  sales  of  certain  automobiles,  title  to 
which  is  in  dispute  in  the  previously  described  pro- 
ceedings; and 

Whereas,  it  is  the  desire  of  all  parties  hereto  to 
permit  the  Trustee  to  complete  the  said  sales  so 
long  as  the  proceeds  thereof  are  impounded  pending 
a  final  disposition  of  all  claims  thereto  by  the 
Bank  of  America,  Motores  de  Mexicali  S.A.  and 
E.  A.  Lynch,  Trustee. 

It  Is  Hereby  Stipulated:  by  and  between  the 
Bank  of  America  National  Trust  and  Savings  As- 
sociation, Motores  de  Mexicali  S.A.,  and  E.  A. 
Lynch,  Trustee  in  Bankruptcy  for  Erbel  Inc.,  bank- 
rupt, by  and  through  their  respective  attorneys  as 
follows : 

That  the  Trustee  may  sell  or  may  complete  the 
sale  or  otherwise  arrange  for  the  sale  of  the  fol- 
lowing described  automobiles  for  the  indicated 
realizations : 

Description:  1951  Buick;  Motor  No.  65129114; 
License  No.  1X32661 ;  Realization,  $1300. 

Description:  1950  01dsmo])ile;  Motor  No.  8A- 
357041H;  License  No.  1X32666;  Realization,  $1250. 

Description :  1952  Chevrolet ;  Motor  No.  K AA49- 
792;  License  No.  IY97954;  Realization,  $1200. 

Description:  1952  Chevrolet;  KAA14323;  License 
No.  IY97952;  Realization,  $1150. 
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Description:  1948  Cadillac;  Motor  No.  486238723; 
License  No.  IS67865;  Realization,  $1672.82. 

Description:  1952  Buick;  Motor  No.  66741345; 
License  No.  IY61107 ;  Realization,  $2041. 

Description:  1950  Chevrolet;  Motor  No.  HAA- 
702291 ;  License  No.  1Y61111 ;  Realization,  $1341.32. 

Description:  1947  Mercury;  Motor  No.  799A1- 
626018;  Realization,  $400. 

And  that  Bank  of  America  will  release  to  the 
Trustee  any  and  all  documents  of  title  necessary 
to  enable  the  Trustee  to  deliver  good  title  to  the 
said  automobiles. 

II. 

That  the  Trustee  will  hold  and  impound  the  sum 
of  $10,355.14  subject  to  a  final  order  of  this  Court 
fixing  and  determining  the  respective  rights  of  all 
parties  hereto  in  and  to  the  said  fund  [40]  and/or 
the  automobiles  the  sale  of  which  produced  it. 

HUGO  A.  STEINMEYER, 
ROBERT  H.  FABIAN, 
ROBERT  VAN  BUSKIRK, 
/s/  By   ROBERT  H.  FABIAN, 

Attorneys  for  Bank  of  America. 
/s/  ERNEST  R.  UTLEY, 

Attorney  for  Motores  de 
Mexicali  S.A. 
CRAIG,  WELLER  &  LAUGHARN, 

/s/  By  c.  E.  H.  McDonnell, 

Attorneys  for  E.  A.  Lynch, 
Trustee.   [41] 

[Endorsed] :   Filed  September  2,  1953. 
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MEMORANDUM  OPINION  RELATIVE  TO 
TITLE  OF  CERTAIN  MOTOR  VEHICLES 
OR  THEIR  PROCEEDS 

This  is  a  three-cornered  controversy  between 
Bank  of  America,  the  Trustee  in  Bankruptcy,  and 
Motores  de  Mexicali,  S.  A.,  a  Mexican  corporation, 
over  the  title  to  certain  motor  vehicles,  or  the  pro- 
ceeds from  the  sale  thereof. 

Craig,  Weller  &  Laugharn,  Attorneys  for  Trus- 
tee in  Bankruptcy. 

Hugo  A.  Steinmeyer,  Robert  H.  Fabian  and 
Robert  van  Buskirk,  Attorneys  for  Bank  of 
America  National  Trust  and  Savings  Association, 
(hereinafter  referred  to  as  the  Bank). 

Ernest  R.  Utley,  Attorney  for  Motores  de  Mexi- 
cali, a  Mexican  corporation,  (hereinafter  referred 
to  as  the  Mexican  Corporation). 

I. 

Statement  of  the  Case 

This  is  a  voluntary  bankruptcy  proceeding  com- 
menced July  2,  1953.  At  that  time  an  adjudication 
was  had  and  the  case  was  referred  to  Referee  in 
Bankruptcy  Hugh  L.  Dickson  for  [42]  administra- 
tion. He  has  requested  the  undersigned  Referee  in 
Bankruptcy  to  handle  this  particular  controversy. 
(Bankruptcy  Rule  209a,  SD  Cal.)  On  July  28,  1953, 
E.  A.  Lynch  was  appointed  and  qualifi(Hl  as  Trustee 
in  Bankruptcy. 

On  July  29,   1953  the  Bank  filed  a  petition  to 
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reclaim  from  the  bankrupt  estate  certain  motor 
vehicles,  or  in  lieu  thereof,  the  Trustee  in  Bank- 
ruptcy be  authorized  and  directed  to  sell  the  same 
and  out  of  the  proceeds  of  the  sale  pay  over  to 
the  Bank  $6,959.00.  On  August  13,  1953,  the  Trus- 
tee in  Bankruptcy  filed  an  answer  to  the  said  peti- 
tion, wherein  he  put  in  issue  most  of  the  material 
allegations  of  the  petition,  and  also  alleged  that 
four  of  the  motor  vehicles  involved  were  claimed 
by  the  Mexican  corporation.  On  August  13,  1953, 
said  Mexican  corporation  served  and  filed  its  no- 
tice of  motion  for  leave  to  file  on  its  behalf  an 
answer,  affirmative  defense  and  cross  petition  with 
respect  to  said  four  motor  vehicles  and  one  more. 
On  that  date,  without  objection,  said  motion  was 
heard  and  granted.  In  the  said  pleading  the  said 
Mexican  corporation  prayed  that  it  be  declared  the 
owner  of  and  entitled  to  the  immediate  possession 
of  the  motor  vehicles  therein  specified  (the  five  cars 
above  mentioned)  and  that  the  Bank  had  no  lien 
or  claim  thereon  whatever;  and  that  in  the  event 
the  Trustee  could  not  deliver  said  motor  vehicles 
to  said  Mexican  corporation  in  their  original  form, 
but  was  in  a  position  to  deliver  the  same  in  a  modi- 
fied form,  that  the  Trustee  be  required  so  to  do. 

On  August  18,  1953,  a  stipulation  was  entered 
into  between  the  Trustee  in  Bankruptcy,  the  Bank 
and  said  Mexican  corporation,  whereby  the  Trustee 
was  empowered  to  sell  certain  cars  therein  speci- 
fied, and  impound  the  net  proceeds  of  the  sales, 
after  deducting  therefrom  the  expenses  of  the  sales, 
such  impounding  to  continue  until  the  Bankruptcy 
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Court  determined  to  [43]  whom  the  said  funds 
belong;  all  the  rights  of  the  said  Mexican  corpora- 
tion to  attach  to  the  proceeds  of  the  said  sales  in 
the  same  manner  and  to  the  same  extent  as  such 
rights  attached  to  the  said  motor  vehicles  them- 
selves. This  stipulation  included  four  of  the  cars 
claimed  by  the  Mexican  corporation,  and  other  cars, 
upon  all  of  which  the  Bank  held  trust  receipts. 

On  August  26,  1953  the  Trustee  filed  a  statement 
of  the  disposition  of  certain  motor  vehicles,  includ- 
ing four  of  the  cars  claimed  by  the  Mexican  cor- 
poration, and  six  others,  upon  all  of  which  the 
Bank  held  trust  receipts.  A  list  of  the  prices  re- 
ceived for  the  same  was  attached,  together  with  a 
list  of  certain  motor  vehicles  abandoned  to  the 
Bank  as  being  without  any  equity  therein  for  the 
bankrupt  estate. 

On  September  2,  1953  the  three  parties  involved 
filed  herein  a  stipulation  for  the  Trustee  to  sell 
certain  cars  upon  all  of  which  the  Bank  held  trust 
receipts,  including  one  car  claimed  by  the  Mexican 
corporation,  and  to  impound  the  funds  derived 
therefrom,  and  release  title,  pending  the  further 
order  of  the  Court. 

A  hearing  of  this  controversy  was  held  ])efore 
the  undersigned  Referee  in  Bankruptcy  on  August 
13,  1953.  The  reporter's  transcript  of  the  proceed- 
ing was  filed  August  19,  1953. 

II. 

Statement  of  the  Evidence 
Over  a  period  of  months  the  })aTikT*ii])t  coi-pora- 
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tion  borrowed  money  from  the  Bank,  which  bor- 
rowings were  secured  by  trust  receipts  on  motor 
vehicles  executed  and  delivered  by  the  bankrupt 
to  the  Wilshire-LaBrea  Los  Angeles  branch  of  the 
Bank,  through  the  medium  of  its  assistant  cashier. 
The  Bank  complied  with  the  requirements  of  Sees. 
3016,  et  seq.  of  the  California  Civil  Code,  with 
•respect  to  these  trust  receipts.  [44]  All  the  vehicles 
in  which  the  three  parties  here  claim  an  interest 
have  been  sold,  except  certain  cars  abandoned  to 
the  Bank  as  burdensome.  The  money  realized  there- 
from has  been  impounded  to  await  the  decision  of 
the  Court.  The  Trustee  has  paid  off  to  the  Bank 
a  number  of  trust  receipts  upon  cars  not  in  con- 
troversy here. 

The  Mexican  corporation  sold  and  delivered  to 
the  bankrupt  five  cars,  hereinafter  more  particu- 
larly described,  upon  receiving  from  it  certain 
documents,  all  of  which  were  in  the  same  form. 
Each  was  entitled:  "Automobile  Purchase  Draft," 
was  signed  by  the  bankrupt,  and  recited  that  upon 
presentation  of  the  draft  to  the  Wilshire-LaBrea 
Los  Angeles  branch  of  the  bank  for  collection, 
together  with  the  title  dociunents,  the  Bank  would 
pay  to  the  Mexican  corporation  the  amount  of  the 
draft.  The  title  documents  did  not  accompany  the 
drafts,  but  were  delivered  by  the  Mexican  corpora- 
tion to  the  bankrupt  at  the  same  time  it  executed 
and  delivered  the  drafts.  These  parties  had  pre- 
viously handled  similar  transactions  in  a  similar 
manner.  Two  of  the  drafts  were  dated  March  6, 
1953,  and  three  April  2,  1953.  The  two  drafts  dated 


Bank  of  Ameiica  N.  T.  &  S.  A,,  et  al.         41 

March  6,  1953  were  returned  unpaid  to  the  Mexican 
corporation's  bank  on  March  18,  1953.  These  drafts 
were  sent  back  by  the  Mexican  corporation's  bank 
for  collection  on  March  28,  1953,  and  then  returned 
to  such  bank  unpaid  on  May  19,  1953.  The  two 
drafts  dated  April  2,  1953  were  forwarded  for  col- 
lection by  the  Mexican  corporation's  bank  on 
April  6,  1953.  These  drafts  were  returned  unpaid 
on  May  19,  1953,  to  the  said  Bank.  The  assistant 
cashier  of  the  branch  bank,  who  handled  the  trust 
receipts  had  actual  knowledge  on  May  19,  1953, 
that  these  drafts  had  not  been  honored. 

The  Bank  advanced  money  on  trust  receipts  on 
the  cars  covered  by  the  drafts,  and  which  cars  are 
now  claimed  by  the  [45]  Mexican  corporation,  as 
follows:  April  6,  1953,  1951  Buick,  Engine  No. 
65129114,  $1200.00;  April  8,  1953,  1950  Oldsmobile, 
Engine  No.  8A357041H  $1137.00;  May  9,  1953,  1952 
Buick,  Engine  No.  66741345,  $1612.00;  May  19, 
1953,  1952  Chevrolet,  Engine  No.  KAA49792, 
$1068.00  and  1952  Chevrolet,  Engine  No.  KAA- 
14323,  $1068.00.  The  Trustee,  by  stipulation,  sold 
these  cars  and  received  the  following  gross  prices: 
1951  Buick,  Engine  No.  65129114,  $1200.00:  1950 
Oldsmobile,  Engine  No.  8A357041H,  $1250.00;  1952 
Buick,  Engine  No.  66741345,  $2041.00:  1952  Chev- 
rolet, Engine  No.  KAA49792,  $1200.00:  and  1952 
Chevrolet  Engine  No.  KAA14323,  $1150.00,  or  a 
total  of  $6841.00.  The  Bank  claims  a  balance  of 
principal  of  $2410.00  due  on  trust  receipts  upon 
not  only  the  1952  Buick,  Engine  No.  66741345 
which  the  Trustee  sold  for  $2041.00  as  above  stated. 
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but  also  upon  a  1950  Chevrolet,  Engine  No.  HAA- 
702291,  which  the  Trustee  sold  for  $1341.32,  and  a 
1947  Mercury,  Engine  No.  799A1626018,  which  the 
Trustee  sold  for  $400.00. 

The  Mexican  corporation  knew  that  the  purpose 
of  delivering  title  before  the  drafts  were  paid  was 
to  enable  the  bankrupt  to  have  the  cars  ''floored'' 
by  the  Bank,  and  trust  receipts  issued  by  it  in 
consideration  of  cash  advances  to  be  made  to  the 
bankrupt  so  it  could  pay  off  the  drafts.  The  bank- 
rupt represented  at  that  time  to  the  Mexican  cor- 
poration that  the  drafts  would  be  paid  promptly, 
the  same  as  a  check.  These  bank  drafts  were  not 
honored,  and  the  purchase  price  was  never  paid. 
No  notice  of  rescission  was  ever  given  by  the  Mexi- 
can corporation  to  the  bankrupt  at  any  time  prior 
to  bankruptcy. 

The  Sheriff  of  Los  Angeles  County  sold  a  1948 
Cadillac  for  $1672.82,  which  money  was  paid  into 
the  estate  and  is  still  there.  The  Bank  claims  a 
balance  of  principal  on  its  trust  receipt  on  this  car 
in  the  amount  of  $1614.00. 

It  was  stipulated  by  all  parties  that  the  Trustee 
should  [46]  deduct  from  all  sales  prices  the  reason- 
able expenses  of  the  sales. 

Certain  conversations  between  representatives  of 
the  bankrupt  and  of  the  Mexican  corporation  were 
admitted  into  evidence,  subject  to  the  Bank's  mo- 
tion to  strike  out  such  evidence  as  irrelevant. 
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III, 

Questions  Presented 

1.  Did  title  to  the  five  ears  claimed  by  the  Mexi- 
can corporation  pass  from  it  to  the  bankrupt;  and 
if  it  did,  was  it  necessary  for  the  Mexican  corpora- 
tion to  rescind  in  some  manner  in  order  to  have 
such  title  set  aside? 

2.  Even  if  title  did  not  pass,  did  the  Mexican 
corporation  clothe  the  bankrupt  with  such  indicia 
of  title  and  possession  as  to  protect  the  Bank  in 
its  issuance  of  trust  receipts,  if  it  be  shown  that  the 
Bank  was  a  bona  fide  encumbrancer  for  value  with- 
out notice? 

3.  Is  knowledge  of  an  employee  of  the  Bank, 
not  an  officer,  and  not  communicated  to  an  officer  of 
the  Bank,  binding  upon  the  Bank? 

4.  Did  the  Bank  trace  funds  into  the  hands  of 
the  Trustee  which  were  proceeds  of  the  sale  by 
the  Sheriff  of  a  Cadillac  car  upon  which  the  Bank 
held  a  trust  receipt? 

5.  Were  conversations  between  representatives 
of  the  Mexican  corporation  and  the  bankrupt  rele- 
vant where  they  were  not  heard  by  or  communi- 
cated to  any  representative  of  the  Bank? 

IV. 

Comment  on  the  Law 

1.  In  View  of  All  the  Circumstances,  Title  Did 
Not  Pass  From  the  Mexican  Corporation  to  the 
Bankrupt. 

The  Mexican  corporation  claims  only  tlio  pro- 
ceeds  (less  expenses)   of  the  five  crxi"^  a])ove  moTi- 
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tioned,  viz.,  1951  Buick,  [47]  1950  Oldsmobile,  two 
1950  Chevrolets  and  a  1952  Buick.  The  total  gross 
proceeds  of  the  sales  was  $6841.00. 

The  evidence  indicates  that  the  Mexican  corpora- 
tion and  the  bankrupt  contemplated  a  sale  for  cash. 
It  is  true  that  no  checks  were  given,  but  the  drafts 
given  were  intended  to  be  of  a  similar  nature.  The 
bankrupt  represented  and  the  Mexican  corporation 
understood  that  the  drafts  would  be  paid  upon 
their  presentation  to  the  Bank. 

The  California  law  seems  clear  that  where  the 
terms  of  sale  are  cash,  the  title  to  the  goods  does 
not  pass  until  payment  of  the  price.  Puritas  Coffee 
&  Tea  vs.  De  Martini,  56  C.A.  528,  206  P.  98.  And 
where  a  check  is  given  upon  delivery,  the  sale  is 
one  for  cash,  and  if  the  check  is  dishonored  the 
title  to  the  goods,  as  between  the  parties  remains 
in  the  seller.  South  San  Francisco  Packing  and  Pro- 
vision vs.  Jacobsen,  183  C.  131,  190  P.  628 ;  Peerless 
Motor  Co.  vs.  Sterling  Finance,  139  C.A.  621,  34 
P.  (2)  738;  Clark  vs.  Hamilton  Diamond,  209  C.l, 
284  P.  915.  See  to  the  same  effect:  DeVries  vs. 
Ellison,  DC  Minn.  100  F.S.  781  affirmed  CCA  8 
199  F.(2)  677,  (Iowa  and  Minnesota  law);  Eng- 
strom  vs.  Benzel,  CCA  9,  191  F.(2)  689,  (Wash- 
ington law) ;  Johnson  vs.  Robinson,  CCA  5,  203 
F.(2)  135  (Texas  and  Oklahoma  law).  Where  cattle 
are  sold  for  cash  and  a  draft  is  given  for  the  pur- 
chase price,  but  the  draft  is  dishonored,  title  as 
between  the  parties  to  the  sale  remains  in  the  seller. 
Towey  vs.  Esser,  133  C.A.  669,  24  P.  (2)  853.  We 
are  not  dealing  here  with  a  situation  where  a  check 
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or  draft  is  given  in  absolute  payment  Peerless 
Motor  vs.  Sterling  Finance,  139  C.A.  621,  34  P. (2) 
738,  in  which  event  title  passes  even  if  the  check 
or  draft  is  not  honored. 

But  we  have  a  bothersome  question  and  that  is 
what  effect  does  California  Civil  Code,  Sec.  1781  (2) 
have  on  the  situation  here.  That  section  provides 
that  a  transfer  of  title  [48]  shall  not  be  held  to 
have  been  rescinded  by  an  unpaid  seller  until  he 
has  manifested  by  notice  to  the  buyer  or  by  overt 
act  an  intention  to  rescind.  These  draft  transac- 
tions occurred  in  March  and  April  of  1953.  The 
bankruptcy  commenced  July  2,  1953.  No  notice  of 
rescission  was  ever  given  by  the  Mexican  corpora- 
tion, nor  did  it  do  anything  to  indicate  such  an 
intention,  at  least  until  after  the  date  of  bank- 
ruptcy. Promptness  is  required  in  rescission.  Cali- 
fornia Civil  Code  Sec.  1691  (1).  Here  the  Mexican 
corporation  did  nothing  for  some  months  before 
bankruptcy  after  they  were  notified  that  the  drafts 
would  not  be  paid;  but  the  time  involved  was  not 
long  before  the  date  of  bankruptcy,  and  so  lack 
of  actual  rescission  on  the  part  of  the  Mexican 
corporation  may  be  condoned,  if  such  rescission  was 
necessary. 

2.  Even  Though  Title  Did  Not  Pass,  the  Mexi- 
can Corporation  Clothed  the  Bankrupt  AYith  Such 
Indicia  of  Title  and  With  Such  Possession  as  to 
Estop  the  Mexican  Corporation  Fi'om  Qnostioning 
the  Title  of  the  Innocent  Baiik. 

The  law  is  clear  in  Califoi'nia  tliat  \\\wvv  an 
owner  of  property  clothes  another  witli   a])[)a]'(Mit 
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title  to,  or  power  of  disposition  over  it,  and  an 
innocent  third  party  is  thereby  induced  to  deal  with 
the  apparent  owner  in  reference  thereto,  the  true 
owner  is  estopped  from  afterwards  asserting  his 
title.  Fowler  vs.  Nat'l  Bank  of  California,  167  C. 
653,  140  P.  271;  Butler  vs.  Woodburn,  19  C.(2) 
425,  122  P.  (2)  17;  Western  States  Acceptance  vs. 
Bank  of  Italy,  104  C.A.  19,  285  P.  340;  Conklin 
vs.  Benson,  159  C.  786;  116  P.  34;  Phelps  vs.  Amer- 
ican Mortgage  Co.  40  C.A.  (2)  361;  104  P.  (2)  880; 
Sidney  vs.  Wilson,  67  C.A.  283,  227  P.  672.  See  also 
in  other  jurisdiction,  Syrolshka  vs.  Pleniozek,  63 
N.E.(2)  675,  327  111.  App.  218;  Sullivan  vs.  Wells, 
D.  Neb.  89  F.S.  317;  J.  L.  McClure  Motor  Co.  vs. 
McClain  (Ala)  42  S.(2)  266;  Plummer  vs.  Kings- 
ley  [49]  (Ore)  226  P.(2)  296;  Wren  vs.  Bankers' 
Investment  (Ore)  249  P.(2)  716.  Sec.  3543  of  the 
California  Civil  Code  provides  that  where  one  of 
two  innocent  persons  must  suffer  by  the  act  of  a 
third,  he,  by  whose  negligence  it  happened,  must 
be  the  sufferer.  It  is  stated  in  the  case  of  Collins 
vs.  O'Connell,  CCA  9  136  F.(2)  141,  that  this  rule 
is  based  upon  the  principle  of  "equitable  estoppel." 
The  situation  here  is  that  both  the  Mexican  cor- 
poration and  the  Bank  were  innocent  parties.  The 
third  and  guilty  party  was  the  bankrupt.  A  mere 
failure  to  perform  an  agreement  or  to  keep  a 
promise,  is  not  fraud.  Brison  vs.  Brison,  75  C  525, 
17  P  689;  Maynes  vs.  Angeles  Mesa  Land,  10  C.(2) 
587,  76  P.  (2)  109;  Rheingans  vs.  Smith,  161  C  362, 
119  P  494.  While  a  promise  made  without  any  in- 
tention of  performing  it  is  fraudulent  (Hayes  vs. 
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Glouster,  88  C  560,  26  P  367;  Cutler  vs.  Bowen  10 
C.(2)  31,  51  P.  (2)  164);  there  is  no  evidence  here 
that  the  bankrupt  had  any  such  intention.  No  evi- 
dence was  presented  to  show  that  the  Bank  knew 
or  had  cause  to  believe  that  the  sale  was  to  be  a 
cash  transaction,  or  that  the  bankrupt  represented 
to  the  Mexican  corporation  that  the  drafts  would 
be  honored  when  presented.  The  mere  fact  that 
drafts  were  not  honored  was  not  sufficient  to  put 
the  Bank  on  notice  that  there  might  be  some  fraud 
on  the  part  of  the  bankrupt  in  the  transactions. 
The  bank  acted  in  good  faith  in  issuing  the  trust 
receipts,  relying  upon  the  indicia  of  title  to  the  cars 
furnished  by  the  Mexican  corporation  to  the  bank- 
rupt, and  delivered  by  the  latter  to  the  Bank. 
Furthermore,  the  Mexican  corporation  knew  that 
the  bankrupt  proposed  to  use  the  muniments  of 
title  given  to  it  for  the  purpose  of  enabling  it  to 
borrow  money  from  the  bank  to  pay  off  the  Mexi- 
can corporation,  through  the  flooring  of  the  ears 
by  trust  receipts.  Under  this  circumstance  alone, 
it  hardly  lies  in  the  mouth  of  the  Mexican  corpor- 
ation to  assert  that  the  Bank,  and  [50]  not  it, 
should  be  the  one  to  suffer  by  the  default  of  the 
bankrupt.  Bankruptcy  courts  operate  on  equitable 
principles.  (Stegman  vs.  Knudsen,  CCA  9, 152,  P. (2) 
871;  in  re  Los  Angeles  Lumber  Co.  SD  Cal.,  46  P.S. 
77:  in  re  Loose  SD  Cal.,  52  F.R.  20,  54  ABR  NS 
786;  in  re  Setzler,  SD  Cal.,  73  F.S.  314).  Tt  is  dif- 
ficult to  conceive  that  a  court  of  equity  would  ap- 
prove the  stand  taken  by  the  Mexican  coi'poration. 
It  was  negligent   in   several    particulars.   Tt    could 
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have  protected  itself  by  (1)  first  securing  a  certi- 
fied check  or  a  cashier's  check  or  (2)  by  sending 
the  muniments  of  title  along  with  the  drafts  to  the 
bank,  when  by  doing  so  the  bank  would  have  been 
bound  not  to  issue,  except  at  its  peril,  trust  re- 
ceipts until  the  drafts  were  paid. 

Mere  possession  of  the  cars  by  the  bankrupt 
would  not  have  been  sufficient  to  protect  the  bank 
in  going  ahead  and  issuing  trust  receipts  thereon 
(Martin  vs.  Hollins,  118  C.A.  561,  5  P. (2)  899),  but, 
since  the  bankrupt  not  only  had  possession  but 
also  the  title  papers  to  the  cars,  and  the  title  papers 
were  not  attached  to  the  drafts,  the  Bank  was  justi- 
fied in  assuming  that  the  transactions  between  the 
Mexican  corporation  and  the  bankrupt  were  sales 
on  credit  and  not  sales  for  cash.  An  illustrative 
case  of  a  sale  for  cash  is  that  of  Alonso  vs.  Badger, 
58  C.A.  (2)  752,  138  P.  (2)  24.  There  the  cash  sale 
transaction  was  that  title  to  lambs  would  pass 
under  a  bill  of  sale  attached  to  a  draft  drawn  by 
a  livestock  dealer  upon  a  livestock  commission 
broker;  and  when  the  broker  refused  to  honor  the 
draft  no  sale  resulted.  Another  example  of  a  cash 
sale  is  that  where  goods  are  shipped  on  a  bill  of 
lading,  with  a  draft  attached.  77  CJS  1075.  Similar 
circumstances  did  not  exist  here. 

It  appears  that  a  clear  case  of  ^^  equitable  estop- 
pel" is  here  presented.  [51] 

3.  Knowledge  of  an  Employee  of  the  Bank,  Not 
an  Officer  or  a  Manager  of  a  Branch,  Not  Commun- 
icated to  Some  Officer  or  Manager,  Does  Not  Bind 
the  Bank. 
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It  is  contended  by  the  Mexican  corporation  that 
the  knowledge  of  the  Assistant  Cashier  of  the 
branch  Bank,  who  handled  the  trust  receipts,  that 
the  drafts  were  not  paid,  was  sufficient  notice  to 
the  Bank  not  to  issue  the  trust  receipts  except  at 
its  peril.  The  general  rule  appears  to  be  that  the 
knowledge  of  an  officer  of  a  bank  within  the  scope 
of  his  duties  is  imputable  to  the  corporation.  San- 
ders vs.  Magill  9  C.(2)  145,  70  P.(2)  159;  Vanciel 
vs.  Kumle,  26  C.(2)  732,  160  P.(2)  802;  Bank  of 
Mountain  View  vs.  Winebrenner  (Mo.App.)  189 
S.W.(2)  429,  aff'd  195  S.W.(2)  486.  The  cases 
include  in  the  term  "officer"  not  only  the  president 
and  vice-presidents  but  also  the  cashier,  an  assistant 
cashier  and  a  branch  bank  manager.  Christie  vs. 
Sherwood,  113  C.  526,  45  P  820;  First  Nat'l  vs. 
Reed,  198  C.  252,  244  P.  368;  Williams  vs.  Has- 
sagen,  166  C.  386,  137  P.  9 ;  Vanciel  vs.  Kumle,  26 
C.(2)  732,  160  P.(2)  602;  ex  parte  State  77  So. 
353,  201  Ala.  59,  rev'g  Kramer  vs.  State  75  So. 
185,  16  Ala.App.  40;  Cox  vs.  First  Nat'l,  10  C.A.(2) 
302,  52  P.  (2)  524.  But  this  does  not  apply  to  em- 
ployees of  a  bank  who  are  not  officers  or  do  not 
occupy  a  managerial  capacity.  (Globe  Indemnity 
vs.  Union  and  Planters'  Bank  &  Trust  CCA  6,  27 
F.(2)  496;  State  vs.  Brown  County  Bank,  200  N.W. 
866,  112  Neb.  642);  Hartford  vs.  All  Night  and 
Day  Bank,  170  C.  540,  150  P.  536),  except  under 
unusual  circumstances  as  in  the  case  of  San  Mateo 
County  Bank  vs.  Dupret,  124  C.A.  395,  12  P. (2) 
669,  where  an  agent  of  the  bank  bid  in  certain 
property  at  a  tax  sale. 
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But  in  our  case  here,  as  we  have  discussed  in 
No.  (2)  above,  the  Bank  or  its  said  assistant  cashier 
had  no  reason  when  the  trust  receipts  were  issued, 
to  assume  or  believe  that  [52]  the  transactions 
between  the  Mexican  corporation  and  the  bank- 
rupt were  cash  sales,  or  were  other  than  sales  on 
credit.  This  appeared  from  the  nature  of  the  papers 
submitted  to  the  Bank  and  the  manner  in  which 
they  were  submitted. 

4.  The  Bank  Traced  Into  the  Hands  of  the 
Trustee  Funds  Derived  from  the  Sale  of  a  Car 
Upon  Which  it  Had  Issued  Unpaid  Trust  Receipts. 

In  order  to  reclaim  trust  funds  or  property  from 
a  bankrupt  estate,  these  must  be  traced  into  the 
estate  in  their  original  or  substituted  form;  and 
they  must  be  on  hand  and  not  dissipated;  In  re 
Acheson  CCA  9,  22  ABR  338,  170  F.  427;  City 
of  Dallas  vs.  Crippen,  CCA  5,  171  F.(2)  526; 
American  Service  vs.  Henderson,  CCA  4,  46  ABR 
NS  408,  120  F.(2)  525.  The  Bank  clearly  traced 
into  the  hands  of  the  Trustee  the  proceeds,  viz., 
$1672.82,  of  a  sale  of  a  Cadillac  car  under  legal 
process;  and  the  said  fund  is  still  in  the  hands  of 
the  Trustee  and  has  not  been  dissipated.  Upon  this 
car  the  Bank  held  a  trust  receipt,  the  balance  of 
principal  due  thereon  being  $1614.00. 

5.  Conversations  Between  the  Mexican  Corpora- 
tion and  the  Bankrupt  Were  Not  Relevant  Where 
They  Were  Not  Heard  by  or  Communicated  to  Any 
Representative  of  the  Bank. 

These  conversations  were  not  heard  by  any  rep- 
resentative of  the  Bank,  nor  was  their  substance 
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ever  communicated  to  the  Bank.  Under  these  cir- 
cumstances, it  appears  elemental  that  what  was 
said  in  such  conversations  was  irrelevant  and  could 
not  in  any  manner  bind  the  bank.  ''Things  done 
between  strangers  ought  not  to  injure  those  who 
are  not  parties  to  them".  This  doctrine  is  referred 
to  as  ''res  inter  alios  acta"  or  "res  inter  alios  acta 
alteri  nocere  non  debet."  Chapman  vs.  Metropoli- 
tan Life  173  S.E.  801,  807,  172  S.C.  250;  Nicholas 
vs.  Granite  State  Fire  24  S.E. (2)  280,  284,  125 
W.  Va.  349;  Carroll  vs.  Rye  Township,  101  N.W. 
894,  897,  13  N.D.  458.  [53] 

V. 

Conclusion 
The  judgment  must  be  as  follows: 

1.  The  claims  of  the  Mexican  corporation  must 
be  denied. 

2.  The  Bank  will  be  entitled  to  recover  from  the 
Trustee  as  proceeds  of  sales  by  him  (less  reasonable 
expenses  of  sales,  the  amount  thereof  to  be  agreed 
upon  between  the  Mexican  corporation,  the  Trustee 
and  the  Bank,  or,  if  they  fail  to  agree  to  be  settled 
by  the  Referee  after  hearing  upon  duo  notice), 
the  sum  of  $8497.00,  derived  as  follows :  1951  Buick, 
Engine  No.  65129114,  $1200.00 ;  1950  Oldsmobile,  En- 
gine No.  8A357041H,  $1137.00;  1952  Chevrolet,  En- 
gine No.  KAA14343,  $1068.00,  1952  Chevrolet,  En- 
gine No.  KAA49792,  $1068.00;  1952  Buick,  Engine 
No.  66741345,  1950  Chevrolet,  Engine  No.  HAA- 
702291,  1947  Mercury,  Engine  No.  799A 1626018  - 
$2410.00,  or  a  total  of  $6883.00.  The  Sheriff  of  Los 
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Angeles  County  sold  for  $1672.82  a  1948  Cadillac, 
Engine  No.  486328723  upon  which  the  Bank  holds 
a  trust  receipt,  the  balance  due  being  $1614.00. 
This  makes  a  total  to  be  paid  by  the  Trustee  to 
the  Bank  of  $8497.00. 

3.  The  Mexican  corporation  is  entitled  to  be  paid 
by  the  Trustee  any  surplus  over  and  above  the 
amount  received  from  the  sale  of  the  five  cars  in 
which  it  is  interested  after  deduction  of  the  ex- 
penses of  sale  and  the  amount  due  the  Bank. 

4.  The  motion  to  strike  out  the  testimony  of 
representatives  of  the  bankrupt  and  the  Mexican 
corporation,  to  which  the  Bank  was  not  a  party, 
must  be  granted.  The  Bank  cannot  be  awarded 
interest  on  its  trust  receipts  after  the  date  of  bank- 
ruptcy. As  stated  in  Beecher  vs.  Leavenworth  State 
Bank  CCA  9,  192  F.(2)  10,  it  is  a  general  rulr  that 
interest  stops  on  secured  claims  at  the  date  of  bank- 
ruptcy. The  only  exceptions  to  the  rule  are  (1) 
where  the  estate  is  fully  solvent;  and  (2)  where 
the  securities  pledged  to  the  secured  creditor  [54] 
yield  income.  The  facts  in  this  case  do  not  fit  either 
of  these  exceptions. 

Counsel  for  the  Bank  will,  pursuant  to  Gen.  R. 
No.  7  of  this  Court,  prepare,  serve  and  file  appro- 
priate findings  of  fact,  conclusions  of  law  and  order. 

Dated:  November  19,  1953. 

/s/  REUBEN  G.  HUNT, 

Referee  in  Bankruptcy.  [55] 

[Endorsed] :  Filed  November  19,  1953. 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW  OF- 
FERED BY  THE  BANK  OF  AMERICA 
NATIONAL  TRUST  &  SAVINGS  ASSO- 
CIATION 

Comes  now  Motores  de  Mexicali,  S.  A.,  herein- 
after called  ^'Motores'',  and  objects  to  the  proposed 
findings  of  fact  and  conclusions  of  law  offered  by 
the  Bank  of  America  National  Trust  and  Savings 
Association,  hereinafter  called  the  "Bank",  and 
in  addition  to  said  objections,  Motores  proposes 
its  own  findings  of  fact  and  conclusions  of  law 
and  order.  That  in  presenting  said  findings  of 
fact  and  conclusions  of  law,  it  will  be  understood 
that  Motores  does  not  agree  with  the  adverse  find- 
ings and  conclusions  reached  by  this  Honorable 
Court  in  its  memorandum  opinion,  but  Motores 
nevertheless  has  endeavored  to  prepare  findings  of 
fact  and  conclusions  of  law  consistent  with  the 
Court's  memorandum  opinion,  and  has  endeavored 
to  eliminate  matters  found  in  the  proposed  findings 
of  the  Bank  which  are  not  supported  by  the  evi- 
dence or  called  for  in  the  Court's  memorandum 
opinion. 

I. 

Objects  to  the  following  language  in  paragraph 
number  8  of  the  Bank's  proposed  findings,  to-wit: 
''as  trustee  for  the  bank  ])iirsuaiit  to  said  trust 
receipts."  (See  page  4,  lines  IH-K)  (^f  said  [56]  find- 
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ings.)   as  a  conclusion  of  law  and  not  a  finding 
of  fact. 

II. 
Objects  to  the  Bank's  proposed  finding  number  9, 
for  the  reason  that  it  fails  to  show,  as  found  by 
the  Court,  that  these  automobiles  were  sold  for 
cash  and  delivered  and  that  the  sale  was  a  condi- 
tional sale  under  Section  1762  C.  C.  The  delivery 
of  the  cars  and  the  muniments  of  title  and  the 
payment  of  the  drafts  were  concurrent  conditions. 
The  Bank's  proposed  findings  further  state  that 
the  drafts  were  ^^non-negotiable  drafts  drawn  upon 
itself  etc.  The  Court,  in  its  memorandum  opinion, 
(page  4,  line  10)  refers  to  these  drafts  as  ^'auto- 
mobile purchase  drafts"  and  these  exact  words 
are  printed  on  the  drafts,  and  we  have  referred  to 
them  in  our  proposed  findings  by  that  name.  We 
have  also,  in  our  proposed  findings,  referred  to  the 
drafts  by  exhibit  number,  rather  than  attempting 
to  reach  a  legal  conclusion  as  the  Bank  has  done 
in  referring  to  them  as  "non-negotiable".  This  lan- 
guage again  is  clearly  a  legal  conclusion  and  has 
no  place  in  a  finding  of  fact. 

III. 

Objects  to  the  Bank's  finding  number  10  for  the 
reason  that  it  is  neither  supported  by  the  evidence 
nor  called  for  in  the  Court's  opinion.  Mr.  Luken 
testified  at  page  68,  lines  4-9,  Reporter's  Tran- 
script : 

''He  told  us  they  needed  the  titles  in  order  to 
bring  the  cars  across  the  border,  bring  them  into 
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California,  and  then  take  those  papers  into  the 
Highway  Patrol  or  the  Registration  Department 
here  and  get  the  pink  slip,  and  with  the  pink  slip 
they  can  floor  the  cars  with  the  bank  and  pay  the 
drafts  immediately  upon  presentation  to  the  bank." 

See  also  his  testimony  at  page  68,  lines  21  to  23: 

'^No,  sir,  because  that  is  one  thing  I  explained 
to  him  very  clearly.  We  wouldn't  give  the  titles 
unless  we  get  the  money."  [57] 

This  is  supported  by  the  testimony  of  Mr.  Res- 
nick  and  is  not  disputed.  (See  page  61,  lines  16-17 
Reporter's  Transcript.) 

In  other  words,  as  found  by  the  Court,  this  was 
intended  to  be  and  was  a  cash  sale;  the  draft  was 
the  same  as  a  check.  Motores,  therefore,  condi- 
tionally, delivered  both  the  automobiles  and  the 
muniments  of  title  thereto  so  that: 

.1st.  The  bankrupt  could  bring  the  automobiles 
across  the  International  Border  and  into  Cali- 
fornia. 

2nd.  The  bankrupt  could  secure  California  regis- 
tration, and  with  the  California  registration,  the 
cars  could  be  floored  with  the  Bank  and  the  bank- 
rupt could  "pay  the  drafts  immediately  upon  pre- 
sentation to  the  bank."  As  above  indicated,  Mr. 
Luken  said:  ''We  wouldn't  give  the  titles  unless 
we  get  the  money."  Therefore,  Motores'  delivery 
of  the  cars  and  muniments  of  title  was  conditional 
upon  its  getting  the  money.  In  other  words,  a  cash 
sale,  and  in  a  cash  sale  you  usually  dolivoT-  to  the 
buyer  the  property  he  purchases. 
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Finding  number  10  is  cleverly  worded  so  as  to 
leave  out  some  of  the  most  essential  facts  under 
the  evidence.  The  advances  of  funds  referred  to 
in  this  finding  were,  according  to  the  undisputed 
evidence,  for  one  purpose  only  and  that  was  to 
pay  the  drafts  promptly,  which  fact  the  Bank  has 
cleverly  left  out  of  its  finding  as  well  as  the  other 
important  facts  hereinabove  referred  to. 

IV. 

Objects  to  Bank's  finding  number  11  on  the  same 
ground  as  the  last  objection.  Again  the  finding 
eliminates  the  purpose  for  the  fiooring  of  the  auto- 
mobiles, to-wit:  to  pay  the  drafts  promptly,  and 
the  delivery  of  the  cars  and  muniments  of  title 
thereto  were  conditional  upon  this  very  fact. 

Objects  to  the  finding  of  good  faith  upon  the 
part  of  the  Bank.  We  respectfully  urge  that  the 
Bank  had  knowledge  that  [58]  these  very  auto- 
mobiles upon  which  it  was  lending  money  had  not 
been  paid  for,  and  that  Motores  was  an  unpaid 
seller.  This,  together  with  the  fact  that  the  drafts 
indicated  that  title  to  the  cars  would  accompany 
the  drafts  certainly  put  the  Bank  upon  inquiry. 
To  make  our  point  a  bit  plainer — suppose  Resnick 
had  stolen  these  muniments  of  title,  and  he,  in 
fact,  did  because  he  obtained  them  under  false 
representations,  and  that  constituted  larceny  by 
trick  and  device.  Under  such  circumstances,  could 
it  be  said  that  the  Bank  acted  in  good  faith  and 
was  not  put  upon  inquiry? 
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V. 

Objects  to  finding  number  12.  It  is  not  supported 
by  the  facts.  Without  unduly  prolonging  our  ob- 
jection, what  we  hereinabove  stated  applies  with 
equal  force  here.  It  leaves  the  impression  that 
Motores  accepted  the  last  three  drafts  after  the 
first  two,  to  its  knowledge,  had  been  dishonored, 
while  the  undisputed  testimony  is  to  the  contrary. 

We  also  respectfully  submit  that  the  evidence 
will  not  support  a  finding  that  the  bank  had  "no 
knowledge''  that  the  sale  was  for  cash.  It  most  cer- 
tainly had  some  knowledge,  even  though  it  might 
be  contended  this  knowledge  was  insufficient. 

VI. 

Objects  to  finding  number  13.  Here  again  the 
Bank  cleverly  leaves  out  important  findings  such 
as  ^^immediately"  before  the  words  "upon  presenta- 
tion" at  page  6,  line  28. 

Furthermore,  to  find  that  the  bankrupt  intended 
to  fulfill  its  promise  referred  to  in  this  finding  is 
utterly  ridiculous.  Resnick,  himself,  testified  that 
he  was  to  floor  the  cars  "so  I  could  pay  for  them." 
This  is  in  harmony  with  Luken's  testimony  above 
quoted.  The  fact  remained  that  he  floored  the  cars, 
he  got  the  money  and  he  didn't  pay  for  them. 
And,  he  got  the  money  from  the  bank  on  these  very 
cars  while  these  drafts  werc^  in  the  possession  of 
the  bank.  In  fact,  the  money  was  borrowed  on  the 
[59]  two  Chevrolets  the  same  day  the  drafts  were 
returned  dishonored.  Yet,  in  the  light  of  these  un- 
disputed  facts,    the   Bank   would   urge   upon    this 
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Court  a  finding  that  the  bankrupt  intended  to  ful- 
fill its  promise.  Intent  is  determined  from  the  acts 
and  conduct  of  the  person  affected.  Resnick's  acts 
and  conduct  show  a  deliberate  intent  to  defraud 
and  to  take  something  which  did  not  rightfully 
belong  to  him  or  his  company. 

VII. 

Objection  is  made  to  the  Bank's  findings  num- 
bers 14  and  15  based  upon  the  same  general  reason 
which  we  have  heretofore  urged. 

VIII. 

Objection  is  made  to  finding  number  16  for  the 
reason  that  it  is  in  direct  conflict  with  both  the 
evidence  and  the  Court's  opinion.  The  assistant 
cashier,  Mr.  Fort,  who  loaned  the  bankrupt  money 
upon  these  trust  receipts  testified  that  he  knew  the 
drafts  were  unpaid  on  May  19,  1953  (Reporter's 
Transcript,  pages  44-45)  and  on  that  day  he  loaned 
the  bankrupt  money  upon  the  two  Chevrolets,  and 
the  bankrupt  was  not  credited  therewith  until  the 
21st.  This  should  be  sufficient  to  show  the  impro- 
priety of  this  finding. 

VIII. 

Objects  to  the  Bank's  finding  number  17.  This 
finding  begins  with  a  favorable  finding  for  Motores, 
but  under  this  sugar  coating  is  an  abundance  of 
poison.  We  are  perfectly  content  to  let  the  drafts 
speak  for  themselves  rather  than  take  the  Bank's 
legal  conclusion  of  what  they  say.  Again  in  this 
finding,  there  is  an  attempt  to  purify  the  corrupt 
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acts  and  conduct  of  the  bankrupt,  wholly  unsup- 
ported by  the  evidence. 

IX. 

Objects  to  the  conclusion  of  law  in  paragraph  6 
of  the  Bank's  proposed  conclusions  of  law  for  the 
reason  and  upon  [60]  the  ground  that  the  Trustee 
in  Bankruptcy  is  bound  by  the  testimony  referred 
to  in  conclusion  number  6,  irrespective  of  whether 
the  Bank  may  be  bound  thereby. 

Respectfully  submitted, 

JOHN  L.  MACE  and 

ERNEST  R.  UTLEY, 

/s/  By   ERNEST  R.  UTLEY, 

Attorney  for  Motores  de 
Mexicali,  S.  A.  [61] 

[Endorsed] :  Filed  January  14,  1954. 
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FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW,  AND  ORDER 

The  above-entitled  matter  came  on  regularly  for 
hearing  on  August  13,  1953,  at  2:00  p.m.  before 
the  Honorable  Reuben  G.  Hunt,  Referee  in  Bank- 
ruptcy, upon  the  petition  of  Bank  of  America  Na- 
tional Trust  and  Savings  Association  to  reclaim 
certain  motor  vehicles  and  monies  from  the  Trustee 
in  Bankruptcy,  the  Trustee's  answer  to  said  i^oti- 
tion,  and  the  answer,  affirmative  defense  and  cross- 
petition  of  Motores  de  Mexicali,  S.  A.  The  peti- 
tioner Bank  of  America  National  Trust  and  Sav- 


60  Motores  de  Mexicali,  S,  A,,  vs. 

ings  Association,  hereinafter  called  the  Bank,  ap- 
peared by  its  attorneys  Hugo  A.  Steinmeyer,  Rob- 
ert H.  Fabian  and  Robert  Van  Buskirk,  appear- 
ing by  Robert  H.  Fabian;  E.  A.  Lynch,  Trustee  in 
Bankruptcy,  appeared  by  his  attorneys  Craig, 
Weller  &  Laugharn,  appearing  by  C.  E.  H.  McDon- 
nell; and  cross-petitioner  Motores  de  Mexicali,  S.  A. 
appeared  by  its  attorneys  Ernest  R.  Utley  and 
John  L.  Mace,  appearing  by  Ernest  R.  Utley.  The 
matter  came  on  for  hearing  on  August  13,  1953, 
at  2:00  p.m.  and  [62]  at  4:30  p.m.  of  said  day  the 
matter  was  continued  to  August  19,  1953,  at  11:00 
a.m.  Oral  and  documentary  evidence  was  offered 
by  the  parties  and  at  the  close  of  the  testimony  the 
Court  ordered  a  transcript  made  and  ordered  the 
parties  to  submit  written  arguments  in  support  of 
their  respective  positions.  The  cause  was  ordered 
submitted  upon  the  filing  of  the  last  brief.  The 
Referee,  being  fully  advised,  has  heretofore  made 
and  filed  on  November  19,  1953,  a  memorandum 
opinion  relative  to  title  to  the  motor  vehicles  and 
their  proceeds  involved. 

Now,  Therefore,  the  Referee  does  hereby  make 
the  following 

Findings  of  Fact 

1.  The  voluntary  petition  in  bankruptcy  was 
filed  by  Erbel,  Inc.,  doing  business  as  Bi-Rite 
Auto  Sales,  on  July  2,  1953,  and  on  July  28,  1953, 
E.  A.  Lynch  was  appointed  and  qualified  as  Trustee 
in  Bankruptcy  of  said  Erbel,  Inc. 

2.  On  April  6,  1953,  the  bankrupt  executed  and 
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delivered  to  the  Bank  a  trust  receipt  describing, 
among  other  vehicles,  a  1951  Buick,  Engine  No. 
65129114;  in  reliance  upon  said  trust  receipt  the 
Bank  advanced  to  the  bankrupt  the  sum  of 
$5,755.00;  that  of  said  sum  there  remains  a  balance 
due  the  Bank  on  said  trust  receipt  of  $1,200.00; 
that  said  vehicle  was  sold  by  the  Trustee  on  or 
about  August  14,  1953,  for  the  sum  of  $1,300.00; 
that  said  sum  is  now  in  possession  of  the  Trustee, 
and  constitutes  the  proceeds  of  said  vehicle. 

3.  That  on  or  about  April  8,  1953,  the  bankrupt 
executed  and  delivered  to  the  Bank  a  trust  receipt 
describing,  among  other  vehicles,  a  1950  Oldsmo- 
bile.  Engine  No.  8A357041H;  in  reliance  upon  said 
trust  receipt  the  Bank  advanced  to  the  bankrupt 
the  sum  of  $1,137.00;  that  no  part  of  said  sum  has 
been  paid  to  the  Bank  and  there  remains  due  the 
Bank  the  sum  of  [63]  $1,137.00;  that  said  vehicle 
was  sold  by  the  Trustee  on  or  about  August  14, 
1953,  for  the  sum  of  $1,250.00;  that  said  sum  is 
now  in  possession  of  the  Trustee,  and  constitutes 
the  proceeds  of  said  vehicle. 

4.  That  on  or  about  May  9,  1953,  the  bankrupt 
executed  and  delivered  to  the  Bank  a  trust  receipt 
describing,  among  other  vehicles,  the  following: 
a  1952  Buick,  Engine  No.  6674135,  and  a  1950 
Chevrolet,  Engine  No.  HAA702291 :  in  reliance 
upon  said  trust  receipt  the  Bank  advanced  to  the 
bankrupt  the  sum  of  $2,410.00;  that  no  ])art  of 
said  sum  has  been  paid  to  the  Bank  and  there  re- 
mains  due  the  Bank   the   sum   of   $2,410.00:   that 
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the  aforesaid  1952  Buick  was  sold  to  one  Mays  and 
the  Trustee  has  realized  from  the  sale  of  said 
Buick  cash  in  the  sum  of  $2,041.00 ;  that  said  Mays 
traded  in  on  said  1952  Buick  a  1947  Mercury, 
Engine  No.  799A1626018;  that  said  1947  Mercury 
was  sold  by  the  Trustee  for  a  cash  realization  of 
$400.00;  that  the  aforesaid  1950  Chevrolet  was 
sold  to  one  Barbara  Cohen  and  the  Trustee  has 
realized  from  said  sale  the  sum  of  $1,341.32;  that 
said  sums  aggregating  $3,782.32  are  now  in  the 
possession  of  the  Trustee,  and  constitute  the  pro- 
ceeds of  said  vehicles. 

5.  That  on  or  about  May  19,  1953,  the  bank- 
rupt executed  and  delivered  to  the  Bank  a  trust 
receipt  describing  among  other  vehicles,  a  1952 
Chevrolet,  Engine  No.  KAA49792  and  a  1952  Chev- 
rolet, Engine  No.  KAA14323 ;  in  reliance  upon  said 
trust  receipt  the  Bank  advanced  to  the  bankrupt 
the  sum  of  $4,925.00;  that  of  said  sum  there  re- 
mains a  balance  due  the  Bank  of  $2,136.00;  that 
the  vehicles  were  sold  by  the  Trustee  on  August 
14,  1953,  for  the  sum  of  $1,200.00  for  the  vehicle 
bearing  Engine  No.  KAA49792,  and  $1,150.00  for 
the  vehicle  bearing  Engine  No.  KAA14323;  that 
said  sums  aggregating  [64]  $2,350.00  are  now  in 
possession  of  the  Trustee,  and  constitute  the  pro- 
ceeds of  said  vehicles. 

6.  That  the  Bank  filed  with  the  Secretary  of 
State  a  statement  of  trust  receipt  financing  on 
November  21,  1952. 

7.  That   the   bankrupt    executed    and    delivered 
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to  the  Bank  a  trust  receipt  describing,  among  other 
vehicles,  a  1948  Cadillac,  Engine  No.  486238723; 
that  said  vehicle  was  sold  prior  to  bankruptcy  by 
the  representative  of  the  Sheriff  of  Los  Angeles 
County;  that  the  proceeds  of  the  sale  of  said  ve- 
hicle in  the  sum  of  $1,672.82  were  i)aid  to  and 
are  in  the  hands  of  the  Trustee;  that  there  is  due 
and  unpaid  to  the  Bank  upon  said  trust  receipt 
the  sum  of  $1,614.00. 

8.  That  from  and  after  the  execution  of  the 
trust  receipts,  possession  of  the  vehicles  described 
in  Findings  2,  3,  4,  5  and  7  was  held  by  the  bank- 
rupt pursuant  to  said  trust  receipts. 

9.  That  Motores  de  Mexicali,  S.  A.,  hereinafter 
in  these  findings  called  Motores,  delivered  physical 
possession  of  the  following-described  vehicles  to 
the  bankrupt  on  or  about  the  following  dates: 

1951  Buick,   Engine   No.   65129114,   March   6, 
1953 

1950     Oldsmobile,     Engine     No.     8A357041H, 
March  6,  1953 

1952  Buick,  Engine  No.  6674135,  April  2,  1953 
1952  Chevrolet,  Engine  No.  KAA49792,  April  2, 

1953 
1952  Chevrolet,  Engine  No.  KAA14323,  April  2, 
1953; 

that  at  the  same  time  possession  of  tlio  aCoT'esaid 
vehicles  was  delivered,  Motores  delivered  to  the 
bankrupt  the  Mexican  registration  papers  and  ))ills 
of  sale  pertaining  thereto;  that  at  the  sanic^  time 
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possession  was  delivered,  the  bankrupt  delivered 
to  Motores  drafts  which  did  not  contain  the  words 
^^or  order''  drawn  upon  itself  payable  through 
Bank  of  America  National  Trust  and  Savings  As- 
sociation for  the  [65]  purchase  price  of  each  of 
the  vehicles. 

10.  That  the  purpose  of  Motores  in  delivering 
the  Mexican  registration  papers  and  the  bills  of 
sale  to  the  bankrupt  simultaneously  with  the  de- 
livery of  physical  possession  of  the  vehicles  as 
specified  in  Finding  9  was  to  enable  the  bankrupt 
to  include  the  vehicles  in  trust  receipts  to  be  is- 
sued to  a  financial  institution  in  order  to  obtain 
advances  of  funds  of  loans  upon  the  security  of 
said  trust  receipts;  that  Motores  knew  at  the  time 
of  delivery  of  the  vehicles  that  the  bankrupt  con- 
templated executing  trust  receipts  on  said  vehicles 
for  the  purpose  of  creating  liens  thereon;  that 
Motores  consented  to  the  creation  of  such  liens. 

11.  That  the  bankrupt,  with  the  full  knowledge 
and  consent  of  Motores,  used  the  aforesaid  Mexican 
registration  papers  and  bills  of  sale  to  obtain  own- 
ership certificates  issued  by  the  Department  of 
Motor  Vehicles  of  the  State  of  California  pertain- 
ing to  each  of  said  vehicles;  that  on  or  about  the 
dates  specified  in  Findings  2,  3,  4  and  5  the  bank- 
rupt delivered  said  California  ownership  certifi- 
cates to  the  Bank  simultaneously  with  its  appli- 
cation for  loans  upon  each  of  the  vehicles  and 
simultaneously  with  the  execution  of  trust  receipts 
describing  said  vehicles;  that  both  Motores  and  the 
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bankrupt  contemplated  that  California  ownership 
certificates  would  be  obtained  and  used  for  this 
purpose  at  the  time  the  vehicles,  the  Mexican  regis- 
tration papers,  and  the  bills  of  sale  j)ertaining 
thereto  were  delivered  by  Motores  to  the  bankrupt ; 
that  the  Bank  of  America  National  Trust  and  Sav- 
ings Association  advanced  monies  to  the  bankrupt 
as  set  forth  in  Findings  2,  3,  4  and  5  in  good  faith 
in  reliance  upon  the  possession  by  the  bankrupt 
of  the  vehicles  and  the  possession  by  the  bankrupt 
of  the  California  ownership  certificates  showing 
title  registered  in  the  name  of  [^^']  the  bankrupt; 
that  the  bankrupt  could  not  have  obtained  the 
aforesaid  California  ownership  certificates  without 
delivering  to  the  Department  of  Motor  Vehicles 
the  indicia  of  ownership  delivered  to  the  bankrupt 
by  Motores. 

12.  That  the  Bank  had  no  knowledge  that  Mo- 
tores and  the  bankrupt  intended  the  sales  of  the 
vehicles  to  be  cash  sales;  that  the  Bank  had  no 
knowledge  that  the  bankrupt  made  any  representa- 
tions to  Motores  that  the  drafts  would  be  honored 
when  presented ;  that  the  two  drafts  dated  March  6, 
1953,  given  by  the  bankrupt  to  Motores  at  the 
time  the  vehicles  described  in  Findings  2  and  3 
were  delivered  were  dishonored  by  the  ])ankrupt 
on  March  18,  1953,  and  were  returned  unpaid  to 
Motores'  bank  in  Mexico  on  that  date;  that  the 
aforesaid  drafts  were  again  forwarded  for  collec- 
tion by  Motores'  bank  to  the  Bank  of  America 
National  Trust  and  Savings  Association  on  March 
28,   1953,   and   after  being  again   dishonored   wei'e 
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returned  to  Motores'  bank  on  May  19,  1953;  that 
after  the  aforesaid  two  drafts  had  been  returned 
to  Motores'  bank  dishonored  as  aforesaid,  Motores 
on  April  2,  1953,  delivered  the  1952  Buick  de- 
scribed in  Finding  4  and  the  two  1952  Chevrolets 
described  in  Finding  5  to  the  bankrupt,  taking, 
in  return  for  the  delivery  of  the  vehicles  and  the 
title  documents  pertaining  thereto,  drafts  similar 
in  form  to  the  aforesaid  drafts  dated  March  6, 
1953;  that  the  three  drafts  pertaining  to  the  latter 
three  vehicles  were  forwarded  for  collection  by 
the  Mexican  corporation's  bank  on  April  6,  1953, 
and  were  returned  unpaid  to  said  bank  on  May  19, 
1953. 

13.  That  the  bankrupt  at  the  time  it  issued  the 
drafts  promised  Motores  that  it  would  pay  the 
drafts  immediately  upon  presentment;  the  bank- 
rupt intended  to  fulfill  this  promise  at  the  time 
it  was  made;  Motores  relied  upon  this  promise  in 
parting  with  its  title  to  the  vehicles;  the  Bank 
had  no  knowledge  of  [67]  this  promise  at  any  time. 

14.  Motores  did  not  act  with  that  degree  of  care 
reasonably  to  be  expected  of  a  seller  of  motor  ve- 
hicles in  the  same  or  similar  circumstances  in  that 

(1)  Motores  failed,  if  it  intended  to  sell  only 
for  cash,  to  obtain  from  the  bankrupt  cash  or  a 
certified  or  Cashier's  Check; 

(2)  Motores  failed  to  retain  possession  of  the 
Mexican  registration  papers  and  the  bills  of  sale 
until  the  drafts  were  honored;  and 

(3)  Motores  failed  to  attach  to  or  enclose  the 
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aforesaid  Mexican  registration  papers  and  Ijills  of 
sale  as  indicia  of  ownership  with  the  drafts  but 
instead  delivered  said  indicia  of  ownership  direct 
to  the  bankrupt,  and  forwarded  the  drafts  with 
blank  pieces  of  paper  enclosed. 

15.  Since  the  bankrupt  had  possession  of  the 
vehicles  and  the  indicia  of  ownership  thereto,  the 
Bank,  if  it  had  investigated,  would  be  reasonably 
justified  in  concluding  that  the  bankrupt  had  suffi- 
cient title  to  enable  it  to  give  a  first  lien  upon  the 
vehicles  and  that  the  bankrupt's  title  to  the  ve- 
hicles was  not  dependent  upon  the  payment  of  the 
drafts;  the  Bank  had  no  reason  to  believe  and 
was  not  in  the  possession  of  any  facts  indicating 
that  Motores  and  the  bankrupt  intended  the  sales 
to  be  sales  for  cash. 

16.  Prior  to  May  19,  1953,  the  officer  of  the 
Bank  in  charge  of  making  the  advances  described 
in  Findings  2,  3,  4  and  5  had  no  actual  knowledge 
that  the  drafts  given  by  the  bankrupt  to  Motores 
were  unpaid  at  the  time  the  advances  were  made; 
upon  the  facts  within  the  knowledge  of  the  Bank 
at  the  time  the  aforesaid  advances  were  made 
the  Bank  was  justified  in  proceeding  u])on  the 
basis  that  title  had  passed  to  the  bankrupt  and 
that  Motores  extended  [68]  credit  to  the  banki'upt 
for  the  amount  of  the  purchase  price. 

17.  As  between  Motores  and  tlu*  banknipt  it 
was  intended  that  the  sales  be  sales  for  cash;  Mo- 
tores sold  and  delivered  the  vehicles  and  the  title 
documents  pertaining  thereto  to   the   ha]ikni])t    in 
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return  for  drafts  drawn  on  the  bankrupt  which 
drafts  specified  that  they  could  be  forwarded  for 
collection  through  Bank  of  America  National  Trust 
and  Savings  Association;  the  bankrupt  represented 
to  Motores  that  the  drafts  would  be  paid  promptly 
the  same  as  a  check;  the  aforesaid  promise  was 
not  kept  but  the  bankrupt  intended  to  fulfill  said 
promise  at  the  time  it  was  made;  Motores  never 
gave  any  notice  of  rescission  to  anyone  prior  to 
the  filing  of  its  answer  and  cross-petition  on  Au- 
gust 13,  1953,  in  this  proceeding;  the  language  of 
the  drafts  themselves  indicated  no  intention  on 
the  part  of  Motores  or  the  bankrupt  that  title  to 
the  vehicles  was  to  be  retained  by  Motores  until 
the  drafts  were  paid,  and  the  presence  of  an  unpaid 
draft  at  the  Bank  did  not  constitute  notice  to  the 
Bank  of  any  defect  in  the  title  to  the  vehicles; 
the  said  unpaid  drafts  were  not  brought  to  the 
attention  of  any  officer  of  the  Bank  until  after  all 
of  the  advances  referred  to  in  Findings  2,  3,  4 
and  5  had  been  made  by  the  Bank. 

Based  upon  the  foregoing  Findings  of  Fact  the 
Court  makes  the  following 

Conclusions  of  Law 

1.  Motores  de  Mexicali,  S.  A.  is  estopped  to 
contend  that  it  has  a  right  to  the  vehicles  or  their 
proceeds  superior  to  that  of  the  Bank  of  America 
National  Trust  and  Savings  Association. 

2.  The  Bank  of  America  had  a  valid  lien  upon 
the  vehicles  and  now  has  a  valid  lien  upon  the 
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proceeds  thereof  in  the  hands  of  the  Trustee  as 
follows:   [69] 

Net  Amount  Due 
Bank  after  Deduc- 
tion of  Bank's 
Amount  of         Share  of  Expenses 
Vehicle  Engine  No.  Bank's  Lien  of  Sale 

1951  Buick  65129114  $1200.00  S1140.00 
1950  Oldsmobile  8A357041H             1137.00  1080.75 

1952  Chevrolet  KAA49792  1068.00  1011.60 
1952  Chevrolet  KAA14343  1068.00  1014.52 
1948  Cadillac  4S6328723  1614.00  1614.00 
1952  Buick            66741345           ) 

1950  Chevrolet  HAA702291  )  2410.00  2402.00 
1947  Mercury        799A1626018    ) 

Aggregating    $8497.00  $8262.87 

3.  The  Trustee  is  entitled  to  deduct  from  the 
Bank's  share  of  the  proceeds  that  portion  of  his 
reasonable  expenses  of  sale  allocable  to  said  share 
as  follows: 

Vehicle  Engine  No.  Reasonable  Expenses  of  Sale 

1951  Buick 65129114  $  60.00 

1950  Oldsmobile 8A357041H  56.25 

1952  Chevrolet KAA49792  56.40 

1952  Chevrolet KAA14343  53.1^ 

1947  Mercury 799A1626018  8.00 

Aggregating     $234.13 

4.  As  between  Motores  de  Mexicali,  S.A.  and 
E.  A.  Lynch,  Trustee  in  Bankruptcy,  Motores  de 
Mexicali  is  entitled  to  recover  of  the  Trustee  the 
surplus  realized  by  the  Trustee  from  the  sale  of 
the  following-described  vehicles  in  amounts  shown 
below  less  that  portion  of  the  Trustee's  reasonable 
expenses  of  sale  in  the  amounts  sIiowti  below:  [70] 
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Gross 

Motores' 

Amount 

Por- 

of Sur- 

tion of 

plus  Due 

Trustee's 

Motores 

Reasonable 

Net  Amount 

Engine 

de  Mexi- 

Expenses 

Due  Motores 

Vehicle 

No. 

can,  S.A. 

of  Sale 

de  Mexicali 

1951  Buick 

65129114 

$100.00 

.   $  5.00 

$  95.00 

1950  Oldsmobile 

8A357041H 

113:00 

6.25 

106.75 

1952  Chevrolet 

KAA49792 

132.00 

6.60 

125.40 

1952  Chevrolet 

KAA14343 

82.00 

4.02 

77.98 

1952  Buick 
1947  Mercury 

66741345 
799A1626018 

Aggregating 

h372.32 
$1799.32 

12.00 

1360.32 

$33.87 

$1765.45 

5.    The  Bank  is  not  entitled  to  interest  after  the 

date  of  bankruptcy. 

6.  The  motion  of  the  Bank  to  strike  the  testi- 
mony relating  to  the  conversations  between  the 
representative  of  Motores  de  Mexicali,  S.  A.  and 
the  representative  of  the  bankrupt  was  proper  and 
must  be  granted,  so  far  as  the  Bank  is  concerned. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Ad- 
judged, and  Decreed: 

1.  That  E.  A.  Lynch,  Trustee,  pay  over  to  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion the  sum  of  $8262.87. 

2.  That  E.  A.  Lynch,  Trustee,  pay  over  to  Mo- 
tores de  Mexicali,  S.  A.  the  sum  of  $1765.45. 

3.  That  E.  A.  Lynch,  Trustee,  retain  the  bal- 
ance of  the  impounded  fund  in  the  sum  of  $326.82 
as  a  part  of  the  Estate  herein. 

4.  That  no  interest  be  allowed  to  either  Bank 
of  [71]  America  National  Trust  and  Savings  Asso- 
ciation or  Motores  de  Mexicali,  S.  A. 
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5.  That  the  motion  of  the  Bank  of  America 
National  Trust  and  Savings  Association  to  strike 
the  testimony  pertaining  to  the  conversations  be- 
tween the  representative  of  the  bankrupt  and  the 
representative  of  Motores  de  Mexicali,  S.  A.  is 
granted. 

Dated  this  27th  day  of  January,  1954. 

/s/  REUBEN  G.  HUNT, 

Referee  in  Bankruptcy.  [72] 

[Endorsed] :  Piled  January  27,  1954. 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OP  REPEREE'S 

ORDER 

To   the   Honorable  Reuben   O.   Hunt,   Referee  in 
Bankruptcy : 

Comes  now  your  petitioner,  Motores  de  Mexicali, 
S.  A.,  a  corporation  of  the  United  States  of  Mexico, 
the  claimant  and  a  creditor  herein,  and  petitions 
for  a  review  of  the  order  made  and  entered  herein 
on  the  27th  day  of  January,  1954,  entitled  "Pind- 
ings  of  Pact,  Conclusions  of  Law,  and  Order",  and 
respectfully  shows: 

I. 

That  your  petitioner  is  the  claimant  and  a  cred- 
itor herein  and  an  interested  party  to  the  within 
proceeding. 

II. 

That  Motores  de  Mexicali,  S.  A.,  a  corporation 
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of  the  United  States  of  Mexico  will  hereinafter 
be  referred  to  as  Motores  and  the  Bank  of  America 
National  Trust  &  Savings  Association  will  herein- 
after be  referred  to  as  the  Bank. 

III. 

That  on  or  about  the  29th  day  of  July,  1953,  a 
petition  was  filed  by  the  Bank  to  reclaim  certain 
automobiles  therein  described  and  for  an  order 
directing  the  trustee  to  abandon  certain  [74]  motor 
vehicles  described  in  Schedule  A  attached  to  said 
petition,  and  to  pay  over  to  the  Bank  certain 
moneys  derived  from  the  sale  of  the  motor  vehicles 
described  in  Schedule  B  attached  to  said  petition. 
On  the  basis  of  said  petition,  an  order  to  show 
cause  was  issued  directing  the  trustee  in  the  above 
entitled  bankruptcy  estate  to  show  cause  why  said 
petition  should  not  be  granted  and  said  order  to 
show  cause  was  noticed  for  hearing  and  argument 
on  August  13,  1953,  at  10  a.m.  on  said  day. 

IV. 

In  response  to  said  petition  for  reclamation,  an 
answer  and  cross-petition  was  filed  by  Motores,  the 
claimant  herein,  praying  for  the  following  cross- 
relief  : 

a.  That  said  Motores  is  the  owner  of  and  entitled 
to  immediate  possession  of  the  automobiles  de- 
scribed in  said  cross-petition  and  that  the  trustee 
deliver  possession  thereof  to  said  cross-petitioner. 

b.  That  the  Court  determine  that  the  Bank  has 
no  valid  pledge,  mortgage,  claim  or  lien  upon  said 
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automobiles  or  any  of  them,  under  the  trust  re- 
ceipt certificates  alleged  in  the  reclamation  petition 
of  the  Bank,  and 

c.  That  in  the  event  the  trustee  cannot  deliver 
said  automobiles  to  cross-petitioner  in  their  oric^inal 
form  and  is  in  position  to  deliver  said  property  in 
a  modified  form,  that  the  trustee  be  required  so 
to  do. 

V. 

That  a  hearing  on  said  petition  for  reclamation, 
the  trustee's  answer  thereto,  and  on  the  aforesaid 
cross-petition  was  originally  noticed  on  August  13, 
1953,  at  2  p.m.  before  the  above  entitled  Court. 
The  petitioner,  the  Bank,  appeared  by  its  attorney, 
Hugo  A.  Steinmeyer,  Robert  H.  Fabian  and  Robert 
Van  Buskirk,  appearing  by  Robert  H.  Fabian;  E. 
A.  Lynch,  Trustee  in  Bankruptcy,  appeared  by  his 
attorneys  Craig,  Weller  &  Laugharn,  [75]  appear- 
ing by  C.  E.  H.  McDonnell;  and  cross-petitioner 
and  claimant  herein,  Motores,  appeared  by  its  at- 
torneys Ernest  R.  Utley  and  John  L.  Mace,  appear- 
ing by  Ernest  R.  Utley.  The  matter  came  on  for 
hearing  on  said  date  and  was  continued  to  Au- 
gust 19,  1953,  at  10  a.m.  Oral  and  documentary 
evidence  was  offered  by  the  parties  and  at  the  close 
of  the  testimony  the  Court  ordered  a  transcript 
made  and  ordered  the  parties  to  submit  written 
argmnents  in  support  of  their  respective  positions. 
The  cause  was  ordered  submitted  u])0]i  the  filing 
of  the  last  brief. 

VI. 

The  Referee,  being  fully  advised,  made  and  filed 
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on  November  19,  1953,  a  Memorandum  Opinion 
relative  to  title  to  the  motor  vehicles  and  their 
proceeds  involved,  and  on  January  27,  1954,  made 
and  filed  its  Findings  of  Fact,  Conclusions  of  Law, 
and  Order,  granting  relief  to  the  Bank  as  prayed 
for  in  its  petition  for  reclamation  and  granting 
relief  to  Motores  against  the  trustee  but  denying 
relief  to  Motores  against  the  Bank  as  prayed  for 
in  its  cross-petition. 

VII. 

That  objections  were  filed  by  Motores  in  this 
action  on  or  about  January  14,  1954,  to  the  pro- 
posed findings,  and  Motores  offered  proposed  find- 
ings of  fact,  conclusions  of  law  and  order,  which 
objections  and  proposed  findings  were  rejected  by 
the  Court  as  appears  from  the  files  and  records 
herein. 

VIII. 

Petitioner  contends  that  the  findings  are  contra- 
dictory and  are  not  sustained  by  the  record  and 
also  that  said  findings  are  interspersed  with  con- 
clusions of  law  and  are  in  a  large  measure  argu- 
mentative, and  that  the  Court  specifically  erred  in 
the  following  respects: 

1.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  2)  that  the  Bank  advanced  to  the 
bankrupt  the  moneys  therein  set  forth  [76]  in  re- 
liance upon  the  trust  receipt  executed  and  delivered 
by  the  bankrupt  to  the  Bank  on  April  6,  1953. 

2.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  3)   that  the  Bank  advanced  to  the 
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bankrupt  the  moneys  therein  set  forth  in  reliance 
upon  the  trust  receipt  executed  and  delivered  by 
the  bankrupt  to  the  Bank  on  April  8,  1953. 

3.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  4)  that  the  Bank  advanced  to  the 
bankrupt  the  moneys  therein  set  forth  in  reliance 
upon  the  trust  receipt  executed  and  delivered  by 
(Finding  No.  5)  that  the  Bank  advanced  to  the 
the  bankrupt  to  the  Bank  on  May  9,  1954. 

4.  That  this  Honorable  Court  erred  in  finding 
bankrupt  the  moneys  therein  set  forth  in  reliance 
upon  the  trust  receipt  executed  and  delivered  by 
the  bankrupt  to  the  Bank  on  May  19,  1953. 

5.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  8)  that  possession  of  the  vehicles 
therein  referred  to  was  held  by  the  bankrupt  pur- 
suant to  trust  receipts  therein  set  forth. 

6.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  10)  that  Motores  delivered  the  Mexi- 
can registration  papers  and  bills  of  sale  to  the 
bankrupt  in  order  to  enable  the  bankrupt  to  include 
the  vehicles  in  the  trust  receipts  issued  by  the 
Bank  and  in  order  to  obtain  loans  upon  the  security 
of  said  trust  receipts. 

The  Court  further  erred  in  finding  that  Motores 
consented  to  the  creation  of  liens  in  favor  of  tlie 
Bank  in  derogation  of  its  proprietary  ridits  in 
and  to  said  vehicles. 

7.  That  this  Honora])le  Court  (^-red  in  fiiuliiic: 
(Finding  No.   11)    that  Motorc^s   consented   to   and 


76  Motores  de  Mexicali,  S,  A,,  vs. 

had  knowledge  that  the  Mexican  registration  papers 
and  bills  of  sale  therein  referred  to  were  to  be 
used  by  the  bankrupt  for  the  purpose  of  creating 
liens  in  favor  of  the  Bank  in  derogation  of  the 
proprietary  rights  of  Motores  in  and  to  the  vehicles 
therein  referred  to. 

The  Court  further  erred  in  finding  that  the  loans 
made  by  [77]  the  Bank  to  the  bankrupt  were  had  in 
reliance  upon  the  possession  of  the  bankrupt  of 
said  vehicles  and  upon  reliance  of  the  bankrupt's 
indicia  of  ownership  in  and  to  said  vehicles. 

8.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  12)  that  the  Bank  had  no  knowledge 
that  the  sales  by  Motores  to  the  bankrupt  of  the 
vehicles  therein  referred  to  were  cash  sales  and 
that  the  Bank  had  no  knowledge  that  the  bank- 
rupt made  representations  to  Motores  that  the 
purchase  money  drafts  issued  by  the  bankrupt  to 
Motores  for  said  vehicles  would  be  paid  upon  pre- 
sentment. 

9.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  13)  that  the  bankrupt  at  the  time  it 
issued  the  drafts,  intended  to  fulfill  its  promise  to 
Motores  that  the  drafts  would  be  paid  immediately 
upon  presentation,  at  the  time  said  promise  was 
made. 

The  Court  further  erred  in  finding  that  the 
Bank  had  no  knowledge  of  the  bankrupt's  promise 
to  honor  said  purchase  money  drafts  upon  their 
presentment. 

10.  That  this  Honorable  Court  erred  in  finding 
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(Finding  No.  14)  that  Motores'  did  not  act  with 
that  degree  of  care  reasonably  to  be  expected  of  a 
seller  of  motor  vehicles  in  the  same  or  similar  cir- 
cumstances as  set  forth  in  said  finding. 

The  Court  further  erred  in  finding  that  the  par- 
ticularized circumstances  set  forth  in  said  finding 
constituted  factual  and  legal  negligence  on  the  part 
of  Motores  or  lack  of  business  care. 

11.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  15)  that  the  bankrupt  had  the  in- 
dicia of  ownership  in  and  to  said  vehicles  and  that 
the  Bank  was  reasonably  justified  in  concluding 
that  the  bankrupt  had  sufficient  title  to  enable  the 
bankrupt  to  give  a  first  lien  upon  the  vehicles  in 
derogation  of  the  proprietary  rights  of  Motores. 

The  Court  erred  in  finding  that  the  bankrupt's 
title  to  the  vehicles  was  not  dependent  upon  the 
payments  of  the  drafts,  [78]  and  that  the  Bank 
had  no  reason  to  believe  and  was  not  in  possession 
of  any  facts  indicating  that  Motores  and  the  bank- 
rupt intended  the  sales  to  be  sales  for  cash. 

12.  That  the  Honorable  Court  errod  in  finding 
(Finding  No.  16)  that  the  credit  officer  of  the  ])ank 
had  no  knowledge,  prior  to  May  19,  1953,  that  the 
purchase  money  drafts  issued  and  delivered  by  the 
bankrupt  to  Motores  were  unpaid  at  the  time  the 
loans  were  made  by  the  Bank  to  the  bankrui)t. 

The  Court  further  erred  in  finding  that  tin*  r>ank 
had  no  knowledge  that  said  purchase  money  drafts 
were  unpaid  at  the  tiuK^  tli(^  loans  \v(M'(^  made  by 
it  to  the  bankrupt  and  that  the  l^iiik  was  justifiiHl 
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in  making  the  loans  on  the  premise  that  the  regis- 
tration certificates,  under  the  facts  in  the  record, 
amounted  to  indicia  of  ownership  and  that  Motores 
extended  credit  to  the  bankrupt  for  the  amount 
of  the  purchase  price  of  said  vehicles. 

13.  That  this  Honorable  Court  erred  in  finding 
(Finding  No.  17)  that  the  bankrupt  intended  to 
pay  said  drafts  at  the  time  it  issued  and  delivered 
them  to  Motores. 

The  Court  further  erred  in  finding  that  non- 
payment of  the  drafts  were  never  called  to  the  at- 
tention of  the  Bank  at  the  time  the  loans  were 
made  by  it  to  the  bankrupt  as  stated  in  said  finding. 

14.  That  this  Honorable  Court  erred  in  its  con- 
clusion of  law  (No.  1)  that  Motores  is  estopped 
to  contend  that  it  has  a  right  to  the  vehicles  or 
their  proceeds  superior  to  that  of  the  Bank. 

15.  That  this  Honorable  Court  erred  in  failing 
to  make  the  following  conclusions  of  law: 

a.  That  the  physical  delivery  by  Motores  to  the 
bankrupt  of  the  vehicles  together  with  the  simul- 
taneous delivery  of  the  paper  muniments  of  title 
to  said  vehicles,  and  the  payment  of  the  purchase 
price  for  said  vehicles  were  all  concurrent  condi- 
tions [79]  and  mutually  dependent  acts,  and  the 
transaction  not  only  between  Motores  and  the  bank- 
rupt but  also  between  Motores  and  the  Bank  was 
a  cash  transaction. 

b.  That  the  bankrupt's  drafts  (Exhibits  A,  B, 
C,  D,  and  E)  constituted  only  a  conditional  pay- 
ment  of  the   purchase   price.   The   failure   of   the 
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bankrupt  to  have  said  drafts  honored  and  paid 
upon  their  presentation  to  the  Bank  for  payment 
has  vitiated  the  sale  transaction  ipso  facto  and 
ab  initio,  irrespective  of  the  bankrupt's  pretended 
honest  intentions  when  the  drafts  were  issued.  The 
payment  of  the  purchase  price  by  worthless  drafts 
or  checks  is  tantamount  to  payment  by  counterfeit 
money  in  specie. 

c.  That  the  provisions  of  the  Negotiable  Instru- 
ments Act  as  well  as  the  provisions  of  the  Sales 
Act  must  be  considered.  Therefore,  where  a  check 
or  draft  given  by  the  buyer  to  the  seller  for  the 
purchase  price  is  unpaid  upon  presentation  in  due 
course  of  business,  there  is  no  sale,  and  the  title 
to  the  property  is  revested  in  the  seller  by  opera- 
tion of  law,  and  no  rescission  is  required  to  enable 
the  seller  to  have  restitution  of  his  own  property. 

d.  That  when  a  check  or  draft  is  issued  to  the 
seller  for  the  purchase  price,  it  is  not  a  sale  on 
credit,  since  the  seller  has  a  right  to  believe  and 
rely  that  the  purchase  check  or  draft  is  not  worth- 
less and  that  it  would  be  paid  upon  presentation. 

f.  That  the  Bank  was  not  a  bona  fide  ])urchaser 
of  the  vehicles,  it  stood  in  the  shoes  of  the  bank- 
rupt, and  the  Bank  could  acquire  no  better  title 
than  the  bankrupt.  The  failure  by  the  bankrupt  to 
honor  and  pay  its  drafts  rendered  the  sale  a  nullity, 
and  the  bankrupt  had  no  interest  in  tlu^  vc^liicles 
which  it  could  mortgage  or  pledge,  and  tlu^  l^ank 
had  no  lien  on  the  vehicles. 

g.  That  the  acceptance  by  Motores  of  tlir  liaiik- 
rupt's  purchase  drafts  cannot  bo  toi'tmvd   iiif(»  nu 
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estoppel  on  the  part  of  Motores  against  the  Bank. 
That  the  drafts  were  deposited  by  Motores  in  [80] 
the  regular  course  of  business,  that  the  Bank  had 
actual  knowledge  that  the  drafts  were  unpaid,  and 
that  title  to  the  vehicles  was  thereupon  revested 
in  Motores.  That  the  flooring  financing  of  the  bank- 
rupt contemplated  and  included  the  payment  of  the 
drafts,  and  that  the  flooring  flnancing  and  the  pay- 
ment of  the  drafts  all  constituted  a  part  and  parcel 
of  the  same  transaction,  and  that  the  Bank  was 
charged  with  knowledge  thereof. 

h.  That  the  Court  erred  in  not  concluding  as  a 
matter  of  law  that  the  Bank  was  charged  with 
notice  and  put  upon  inquiry  because  of  the  fact 
that  unpaid  drafts  were  in  its  possession  at  the 
time  it  advanced  money  upon  its  flooring  contract 
agreements. 

16.  That  the  findings  of  the  Court  are  contrary 
to  and  in  conflict  with  the  evidence  in  the  case. 

17.  That  the  conclusions  of  law  made  by  the 
Court  are  contrary  to  the  law  of  the  case. 

18.  That  the  order  of  the  Court  granting  relief 
to  the  Bank  is  contrary  to  the  law  and  the  evidence. 

19.  That  the  Court  erred  in  sustaining  objection 
to  certain  evidence  offered  by  Motores  and  in  over- 
ruling certain  objections  made  to  evidence  offered 
by  the  Bank. 

Wherefore,  petitioner,  feeling  aggrieved  because 
of  the  order  hereinabove  referred  to,  prays  that 
the  same  be  reviewed  as  provided  by  Section  39-c 
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of  the  Bankruptcy  Act;  that  said  order  be  reversed; 
that  petitioner  be  adjudged  to  have  title  to  the 
vehicles  set  forth  in  the  cross-petition  of  Motores, 
and  in  and  to  the  proceeds  derived  from  the  sale 
of  said  vehicles.  That  the  Honorable  Reuben  G. 
Hunt,  Referee  in  Bankruptcy,  prepare  his  Certi- 
ficate of  Review  and  attach  thereto  the  following: 

1.  Order  of  Adjudication.  (Need  not  be  attached 
l)ut  reference  made  to  same  in  Clerk's  file.) 

2.  Transcript  of  reporter  of  all  the  evidence 
taken  upon  the  [81]  hearing  on  the  petition,  an- 
swers, and  cross-petition  hereinabove  referred  to, 
including  transcript  at  hearing  on  objections  to 
findings. 

3.  All  exhibits  admitted  in  evidence  upon  the 
hearing  on  the  petition,  answers,  and  cross-peti- 
tion hereinabove  referred  to. 

4.  Petition  to  Reclaim  Property — filed  July  29, 
1953. 

5.  Order  to  Show  Cause  re  Petition. 

6.  Answer  of  Trustee  to  petition  to  reclaim 
property. 

7.  Answer,  Affirmative  Defense  and  cross-peti- 
tion of  Motores. 

8.  Memorandum  Opinion  relative  to  title  to  cer- 
tain motor  vehicles  or  their  proceeds. 

9.  Objections  to  proposed  findings  of  fact  and 
conclusions  of  law. 

10.  Proposed  findings  of  fact  and  conchisions  of 
law  offered  by  Motores. 

11.  Findings  of  Fact,  Conclusions  of  T.aw,  and 
Order,  dated  January  27,  1954. 
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12.   Petition  for  Review. 
Respectfully  submitted, 

JOHN  L.  MACE  and 
ERNEST  R.  UTLEY, 
/s/  By   ERNEST  R.  UTLEY, 

Attorneys  for  Motores  de 
Mexicali,  S.  A.    [82] 
Duly  Verified.    [83] 

Affidavit  of  Service  by  Mail  attached.  [84] 

[Endorsed] :  Filed  February  6,  1954. 


[Title  of  District  Coui^  and  Cause.] 

CERTIFICATE  ON  REVIEW 

Of  Referee's  Order  Relative  to  Answer  and  Cross 
Petition  of  Motores  de  Mexicali,  S.  A.,  a  Cor- 
poration of  the  United  States  of  Mexico,  to 
Petition  of  Bank  of  America  to  Reclaim  Cer- 
tain Autos  and  for  an  Order  Directing  the 
Trustee  to  Abandon  Other  Autos  to  Said  Bank 
and  to  Pay  Over  to  the  Bank  Monies  Derived 
from  the  Sale  of  Still  Other  Autos. 

Craig,  Weller  and  Laugharn,  Attorneys  for 
Trustee. 

John  L.  Mace  and  Ernest  R.  Utley,  Attorneys  for 
Motores  de  Mexicali,  S.  A. 

Hugo  A.  Steinmeyer,  Robert  H.  Fabian  and  Rob- 
ert Van  Buskirk,  Attorneys  for  Bank  of  America 
National  Trust  and  Savings  Association.  [85] 
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I. — Statement  of  the  Case 
This  is   covered  in  the  Referee^s   Memorandum 
Opinion  up  to  the  point  where  it  was  filed,  Nov.  19, 

1953.  This  opinion  accompanies  this  certificate. 
Findings  of  Fact,  Conclusions  of  Law  and  Order 
were  signed,  filed  and  entered  herein  on  Jan.  27, 

1954.  Thereafter,  and  on  Feb.  6,  1954,  Motores  de 
Mexicali,  S.  A.,  filed  herein  its  petition  for  a  review 
of  said  order  of  Jan.  27,  1954. 

II. — Questions  Presented 
These  are   also   set  forth  in  said  Memorandum 
Opinion. 

III. — Comments  on  the  Evidence  and  the  Law 
This    is    also    set    forth    in    the    Memorandum 
Opinion. 

IV. — Findings  of  Fact  and  Conclusions  of  Law 
These  are   also   set  forth   in   the   order   entered 
herein  on  Jan.  27,  1954. 

V. — Deficiencies  in  Petition  for  Review 
It  will  be  noted  in  the  petition  for  review  that 
the  errors  alleged  therein  are  set  forth  in  general 
terms  only.  Bankruptcy  Act  Sec.  39c  provides  that 
the  petition  for  review  shall  set  forth  tlio  order 
complained  of  and  the  alleged  erroi's  in  r(^spect 
thereto.  It  is  thought  that  it  is  im])roper  ])ractice 
to  allege  that  a  finding  is  not  supported  by  tlie  evi- 
dence, without  showing  wherein  such  finding  is  not 
so  supported.  A  substance  of  the  evidence  on  tlu^ 
subject  should  be  stated  so  the  reviewing  court  may 
determine  whether  or  not  there  is  auv  substantial 
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support  for  the  particular  finding.  It  is  also  thought 
that  it  is  improper  [86]  practice  to  allege  that 
errors  of  law,  such  as  conclusions  of  law,  have  been 
committed  without  stating  why  the  same  are  against 
the  law.  The  Court's  attention  in  this  respect  is 
called  to  the  following  cases:  in  re  Florsheim,  D.C. 
Cal.,  38  A.B.R.(N.S.)  142,  24  F.S.  991,  and  the 
Ninth  Circuit  cases  cited  therein.  In  re  Musgrave, 
N.D.  W.Va.  40  A.B.R.  (N.S.)  683,  27  F.S.  341;  in 
re  Fineman,  D.C.  Md.  42  A.B.R.  (N.S.)  566,  32 
F.S.  212. 

This  situation  is  summed  up  in  the  following 
statement  of  the  Court  in  the  case  of  Virginian  Ry. 
vs.  Chambers  (CCA.  4th  Cir.),  46  F.(2d)  20,  the 
Court  said: 

"This  court  cannot  undertake  to  sift  the  evidence 
and  endeavor  to  discover  an  error,  simply  because 
the  plaintiff  has  assigned  error  in  general  terms." 

Furthermore,  it  seems  only  fair  that  the  respond- 
ent on  review  should  be  apprised  of  the  basis  and 
reasons  for  the  errors  charged  in  the  petition  for 
review  so  he  may  have  ample  opportunity  to  pre- 
pare his  defense. 

It  is  also  suggested  that  the  labor  of  the  review- 
ing court  would  be  much  lessened  if  the  practice 
indicated  herein  respecting  petitions  for  review  was 
insisted  upon. 

VI. — Documents  Accompanying  This  Certificate 

1.  Petition  to  Reclaim  Property,  filed  July  29, 
1953. 

2.  Answer,  Affirmative  Defense  and  Cross  Peti- 
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tion  of  Motores  de  Mexicali,  S.  A.,  a  corporation 
of  the  United  States  of  Mexico,  filed  Aug.  13,  1953. 

3.  Answer  of  Trustee  in  Bankruptcy  to  Order 
to  Show  Cause  filed  Aug.  13,  1953. 

4.  Stipulation  filed  Aug.  18,  1953.   [87] 

5.  Reporter's  Transcript  of  Proceedings  on  Or- 
der to  Show  Cause,  filed  Aug.  19,  1953. 

6.  Petition  to  Abandon  Burdensome  Assets  and 
Order  thereon,  filed  Aug.  21,  1953. 

7.  Statement  of  Disposition  of  Cars  Under  Re- 
clamation by  Bank  of  America  and/or  Motores  de 
Mexicali,  filed  Aug.  26,  1953. 

8.  Stipulation  to  Impound  Funds  and  Release 
Title  pending  further  Order  of  Court,  filed  Sept. 
2,  1953. 

9.  Memorandum  Opinion  relative  to  title  of  Cer- 
tain Motor  Vehicles  or  their  Proceeds,  filed  Nov.  19, 
1953. 

10.  Objections  to  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  offered  by  the  Bank  of  America 
National  Trust  &  Savings  Association,  filed  Jan. 
14,  1954. 

11.  Findings  of  Fact,  Conclusions  of  Law  and 
Order  filed  Jan.  27,  1954. 

12.  Petition  filed  Feb.  6,  1954,  for  a  I'oview  of 
Referee's  Order  of  Jan.  27,  1954. 

13.  All  Exhibits  Received  iu  Fviflence. 

Dated:   Feb.  8,  1954. 

/s/  REUBEN  G.  HUNT, 

Referee  in    I^niiki'iiptcy  ["88] 

[Endorsed]:   Filed  Februaiy  8,  1954. 
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NOTICE  OF  MOTION  TO  DISMISS 
PETITION  FOR  REVIEW 

To  Motores  de  Mexicali,  S.  A.,  and  to  John  L. 
Mace  and  Ernest  R.  Utley,  Its  Attorneys;  to 
E.  A.  Lynch,  Trustee  in  Bankruptcy  of  Erbel, 
Inc.,  dba  Bi-Rite  Auto  Sales,  and  to  Craig, 
Weller  &  Laugharn,  His  Attorneys: 

Please  Take  Notice  That  the  respondent  on  re- 
view Bank  of  America  National  Trust  and  Savings 
Association  will  on  March  22,  1954,  at  9:45  a.m.,  in 
the  Courtroom  of  the  Honorable  Wm.  M.  Byrne, 
United  States  District  Judge,  in  the  United  States 
Courthouse  in  Los  Angeles,  California,  move  the 
Court  to  dismiss  the  petition  of  Motores  de  Mexi- 
cali, S.  A.,  filed  February  6,  1954,  for  review  of  the 
Referee's  order  of  January  27,  1954,  in  the  above- 
entitled  case  upon  the  ground  that  the  said  petition 
for  review  fails  to  comply  with  Section  39c  of  the 
Bankruptcy  Act  in  that  it  fails  to  set  forth  the  al- 
leged errors  in  the  order  complained  of,  with  suf- 
ficient particularity. 

HUGO  A.  STEINMEYER, 
ROBERT  H.  FABIAN  and 
ROBERT  VAN  BUSKIRK, 

/s/  By   ROBERT   H.   FABIAN, 
Attorneys   for   Respondent   on    Review,    Bank    of 

America  N.  T.  &  S.  A.  [89] 

Affidavit  of  Service  by  Mail  attached.  [90] 

[Endorsed] :    Filed  March  5,  1954. 
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MINUTES  OF  THE  COURT 

Date:    March  22,  1954.  At  Los  Angeles,  Calif. 

Present:  Hon.  Wm.  M.  Byrne,  District  Judge; 
Deputy  Clerk:  Edw.  F.  Drew;  Reporter:  Thos. 
Goodwill. 

Counsel  for  Bank  of  America:  Robert  Fabian; 
Counsel  for  Motores  de  Mexicali,  S.  A.:  Ernest  R. 
Utley;  Counsel  for  Trustee  E.  A.  Lynch:  C.  E.  H. 
McDo'2i;elL 

Proceedings:  For  hearing  (1)  motion  of  Bank 
of  America  to  dismiss  petition  for  review;  (2)  peti- 
tion of  Motores  de  Mexicali,  S.A.,  for  review  of 
Referee's  order,  filed  Jan.  27,  1954. 

Counsel  make  statements  and  stipulate  that  mo- 
*    tions  be  submitted  without  oral  argument. 

Court  makes  a  statement. 

It  Is  Ordered  that  said  motions  be  submitted. 

EDMUND  L.  SMITH, 

Clerk, 

/s/  By   EDW.  F.  DREW, 

Deputy  Clerk  [91] 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

In  Proceedings  No.  57,280- WB 

In  the  Matter  of  ERBEL,   INC.,   dba  BI-RITE 
AUTO  SALES,  Bankrupt. 

ORDER  DENYING  PETITION  FOR  REVIEW 

The  above  matter  came  on  for  hearing  on  March 
22,  1954,  upon  the  petition  of  Motores  de  Mexicali, 
S.  A.,  to  review  an  order  of  the  Honorable  Reuben 
G.  Hunt,  Referee  in  Bankruptcy,  entered  January 
27,  1954.  The  said  order  of  the  Referee  was  made 
upon  the  petition  of  the  Bank  of  America  National 
Trust  and  Savings  Association  to  reclaim  certain 
motor  vehicles  and  monies  from  the  Trustee  in 
Bankruptcy,  the  Trustee's  answer  to  said  petition 
to  reclaim,  and  the  answer,  affirmative  defense  and 
cross-petition  of  Motores  de  Mexicali,  S.  A.  The 
petitioner-on-review,  Motores  de  Mexicali,  S.  A., 
was  represented  by  its  attorneys  Ernest  R.  Utley 
and  John  L.  Mace,  appearing  by  Ernest  R.  Utley, 
and  the  respondent-on-review.  Bank  of  America 
National  Trust  and  Savings  Association,  was  rep- 
resented by  its  attorneys  Hugo  A.  Steinmeyer, 
Robert  H.  Fabian  and  Robert  Van  Buskirk,  ap- 
pearing by  Robert  H.  Fabian. 

The  parties  having  filed  points  and  authorities 
setting  forth  their  arguments  and  having  waived 
oral  argument,  the  matter  [92]  was  ordered  sub- 
mitted to  the  Court  for  its  decision  on  March  22, 
1954,  and  the  Court,  being  fully  advised,  has  here- 
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tofore  on  April  14,  1954,  announced  its  decision  that 
the  order  of  the  Referee  of  January  27,  1954,  be 
affirmed ; 

Now,  Therefore,  the  Court  hereby  adopts  the 
Findings  of  Fact  and  Conchisions  of  Law  of  the 
Referee  made  January  27,  1954,  and 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
That  the  petition  of  Motores  de  Mexicali,  S.  A.,  for 
review  of  the  aforesaid  order  of  the  Referee  of 
January  27,  1954,  be  denied,  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
That  the  order  of  the  Referee  dated  January  27, 
1954,  be  and  it  hereby  is  affirmed. 

Dated  this  29  day  of  April,  1954. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge     [93] 

Affidavit  of  Ser\dce  by  Mail  attached.  [94] 

[Endorsed] :  Judgment  Filed  and  Entered  April 
29,  1954. 
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NOTICE   OF  APPEAL 

Notice  Is  Hereby  Given  that  IMotores  de  Mexi- 
cali, S.  A.,  a  corporation  of  the  I"uit(Hl  States  of 
Mexico,  hereby  appeals  to  tlie  United  Stat(\s  Court 
of  Appeals  for  the  Ninth  Circuit  from  tlie  order  of 
the  United  States  District  Court,  Soutlu^'ii  District 
of  California,  Central  Division,  made  aud  eutercHl 
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on  April  29,  1954,  adopting  and  affirming  the  order 
of  the  Referee  made  and  entered  in  this  proceeding 
on  January  27,  1954,  and  denying  the  petition  of 
said  Motores  de  Mexicali,  S.  A.,  for  a  review  of  the 
aforesaid  order  of  the  Referee. 

Dated  this  19th  day  of  May,  1954. 

/s/  ERNEST  R.  UTLEY, 

Attorney  for  Appellant  [95] 

Affidavit  of  Service  by  Mail  attached.  [96] 

[Endorsed] :    Filed  May  26,  1954. 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  102,  inclusive,  contain  the  orig- 
inal Petition  in  Bankruptcy;  Orders  of  Adjudica- 
tion and  of  General  Reference ;  Petition  to  Reclaim 
Property;  Answer,  Affirmative  Defenses  and  Cross- 
Petition  of  Motores  de  Mexicali,  S.A. ;  Answer  to 
Order  to  Show  Cause;  Stipulation;  Petition  to 
Abandon  Burdensome  Assets  and  Other  Thereon; 
Statement  of  Disposition  of  Cars  Under  Reclama- 
tion by  Bank  of  America  and/or  Motores  de  Mexi- 
cali; Stipulation  to  Impound  Funds  and  Release 
Titles  Pending  Further  Order  of  Court;  Memor- 
andum Opinion  Relative  to  Title  to  Certain  Motor 
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Vehicles  or  Their  Proceeds;  Objections  to  Pro- 
posed Findings  of  Fact,  Conclusions  of  Law  Of- 
fered by  Bank  of  America ;  Findings  of  Fact,  Con- 
clusions of  Law  and  Order  of  Referee ;  Petition  for 
Review;  Certificate  on  Review;  Motion  to  Dismiss 
Petition  for  Review;  Order  Denying  Petition  for 
Re^dew;  Notice  of  Appeal  and  Two  Designations 
of  Record  on  Appeal  and  a  full,  true  and  correct 
copy  of  Minutes  of  the  Court  for  March  22,  1954 
which,  together  with  Reporter's  Transcript  of  Pro- 
ceedings on  Order  to  Show  Cause  on  August  13, 
1953  and  the  Original  Exhibits  Before  the  Referee 
in  Bankruptcy,  transmitted  herewith,  constitute  the 
record  on  appeal  to  the  L^nited  States  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  17  day  of  June,  A.D.  1954. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 

/s/  By   THEODORE  HOCKE, 
Chief  Deputy 


I 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

In  Bankruptcy— No.  57,280- WB. 

In  the  Matter  of  ERBEL,   INC.,   dba  BI-RITE 
AUTO  SALES,  Bankrupt. 

TRANSCRIPT  OF  PROCEEDINGS 

Thursday,  Aug.  13,  1953,  at  2 :00  o'clock  p.m. 

Before  the  Honorable  Hugh  L.  Dickson,  Referee 
in  Bankruptcy;  the  Honorable  Reuben  G.  Hunt, 
Referee  in  Bankruptcy,  Presiding. 

Appearances:  For  the  Trustee:  Craig  Weller  & 
Laugharn,  by  C.  E.  H.  McDonnell,  Esq.  For  Mot- 
ores  de  Mexicali,  S.A.,  a  corporation  of  the  United 
States  of  Mexico:  Ernest  R.  Utley,  Esq.  For  Bank 
of  America:  Robert  H.  Fabian,  Esq.  [1*] 

*    *    *    -x-    * 

E.  A.  REDFERN 

called  as  a  witness,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  McDonnell) :  Mr.  Redfern,  are  you 
the  adjuster  for  Mr.  E.  A.  Lynch,  the  'trustee  in 
this  matter?  A.     I  am. 

Q.  And  are  you  generally  familiar  with  the 
transactions  in  the  administration  of  the  estate? 

A.    Yes. 

Q.    As  far  as  you  know,  the  Sheriff  was  in  pos- 

*  Page  numbering  appearing  at  top  of  page  of  original  Re- 
porter's Transcript  of  Record. 
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session,  was  he  not,  when  the  Receiver  took  over? 

A.     That  is  right. 

Q.  And  did  you  arrange  to  pick  up  any  money 
or  any  property  from  the  Sheriff? 

A.    Yes,  sir. 

Q.  What  did  you  pick  up  from  him  in  the  way 
of  cash,  checks  and  conditional  sales  contracts? 

A.  We  got  a  check  from  the  Sheriff  for  $4,- 
954.93. 

Mr.  Utley:     Pour  thousand  and  what? 

The  Witness:    $4,954.93. 

Q.  (By  Mr.  McDonnell)  :  Did  you  receive  any 
uncashed  checks,  that  is  any  checks  that  the  Sheriff 
had  taken  in?  A.     No. 

Q.  Did  you  receive  any  conditional  sales  con- 
tracts on  any  automobiles  sold  while  the  Sheriff 
was  in  possession? 

A.  Well,  those  were  got  from  BiRite,  not  from 
the  Sheriff. 

Q.  You  mean  conditional  sales  contracts  that 
arose  while  the  Sheriff  was  in  charge? 

A.     That  is  right. 

Q.  Did  any  of  those  cover  the  Zimmorniaii,  tlie 
Mays  or  the  Cohen  automobiles?  A.     Yes. 

Q.     Which  one  was  that?  [14] 

A.     Well,  I  have  those  three  contracts  ric:ht  hero. 

Q.  I  see;  and  you  have  not  discounted  them? 
We  still  have  them  in  our  possession ;  is  that  cor- 
rect? A.     Yes,  we  still  have  them. 

Q.  And  what  are  the  amoimts  of  the  respective 
contracts  ? 
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The  Referee :  I  am  more  interested  in  this :  Did 
the  Sheriff  give  you  an  itemized  statement  of  what 
that  cash  consisted  of,  how  he  got  that? 

The  Witness:  We  have  a  more  or  less  itemized 
statement  but  it  doesn't  show  any  names  from 
where  the  money  came  on  that,  on  the  Sheriff's 
statement.  However, 

Mr.  Fabian:  Mr.  Redfern,  I  want  to  direct  your 
attention  to  this  statement  made  by  the  Sheriff. 

The  Witness :  That  is  a  statement  by  the  keeper 
of  what  he  turned  over  to  the  Sheriff. 

The  Referee:  And  what  does  that  show  as  far 
as  the  cars  are  concerned  that  we  are  interested  in? 

The  Witness:  It  shows  a  1948  Cadillac,  License 
No.  1S67865,  and  it  shows  that  he  got  $1,672.82. 

Mr.  Fabian:    In  the  form  of 

The  Witness:  It  looks  like  a  Bank  of  America, 
Melrose  and  La  Brea,  check. 

Mr.  Fabian:     And  the  number? 

The  Witness:    Check  No.  17E. 

Mr.  Fabian:    And  the  date?  [15] 

The  Witness :    And  the  date  is  6-17-53. 

The  Referee:  All  right,  go  ahead  and  give  us 
the  rest  of  it. 

The  Witness:  The  other  one  is  Rudolph  Mays, 
a  Bank  of  America  Check  No.  5675,  drawn  on  the 
Washington  and  Vermont  Branch  on  6-19-53,  in 
the  amount  of  $125. 

Q.  (By  Mr.  McDonnell) :  Are  there  any  other 
Mays  funds  that  are  marked  on  that  keeper's 
record,  Mr.  Redfern? 
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A.  Yes.  There  is  Check  No.  3222,  Bank  of 
America,  Western  and  Santa  Monica  Branch,  $450, 
on  a  1952  Buick. 

Mr.  Utley:    What  is  the  date  of  that  check? 

The  Witness :    6-24-53. 

Mr.  Utley:  What  does  that  show— does  that 
show  what  car  that  was  ? 

The  Witness:    A  1952  Buick. 

Mr.  Utley:    Give  the  number  of  it? 

The  Witness:  License  No. — there  is  no  motor 
number  on  it. 

Mr.  Utley:    What  is  the  license  number? 

The  Witness:    IY61107. 

Mr.  Utley:  Now,  that  is  the  car  that  I  am  m- 
terested  in. 

The  Witness :    That  is  right. 

The  Referee:    I  see. 

Mr.  Utley:  Is  there  a  contract  on  that  Buick 
also,  Mr.  Redfern?  [16] 

The  Witness:     Yes,  there  is  a  contract  here. 

Mr.  Utley:    What  is  the  amount  of  the  contract? 

The  Witness:    The  amount  of  the  contract? 

Mr.  Utley:     Yes. 

The  Witness:  The  original  purchase  ])rico  was 
$2,595,  sales  tax  of  $90.83,  $1  for  the  transfer  of 
license,  making  a  total  of  $2,686.83,  on  whicli  there 
was  a  trade-in  apparently  for  $450,  credit. 

Mr.  Utley:  That  is  probably  tliat  $450  rln^r'k 
item. 

Mr.  Fabian:     Yes. 

The  Witness:     Yes,  and  there  is  $195.83,  wliirl] 
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I  think  is  the  pay-off,  but  they  gave  him  credit 

here  for  $541.  It  left  an  unpaid  balance  of  $1,500. 

Now,  in  regard  to  that,  I  believe  that  the — there 
were  two  checks,  one  check  of  $100 

Mr.  Fabian:    No,  no,  they  are  the  same  checks. 

The  Witness:    What  is  this  here  (indicating)? 

Mr.  Fabian :  Apparently  that  is  the  amount  that 
was  applied  on  the  receipt  that  the  Sheriff  took. 
In  other  words,  they  only  gave  him  credit  for  $541. 

The  Witness:  Yes.  They  gave  him  credit  for 
$541,  and  it  looks  like  we  got  the  money. 

Mr.  Fabian:    And  you  got  the  money? 

The  Witness:    It  looks  like  it,  doesn't  it? 

Mr.  Fabian:    Yes. 

The  Witness:    Yes.  [17] 

Mr.  Fabian:  The  Trustee  received  the  $541 
that  Mr.  Mays  paid  in  in  cash;  is  that  correct? 

The  Witness:    Yes. 

Mr.  Fabian:  All  right,  now  let's  take  the  Cohen 
automobile. 

The  Witness :  We  got  $407.16,  a  Bank  of  America 
check,  Check  No.  22790,  from  Barbara  Cohen,  on 
a  1950  Chevrolet,  License  No.  1Y61111.  There  is 
a  balance  due  on  the  contract  of  $934.16,  and  we 
still  hold  the  contract. 

Q.  (By  Mr.  McDonnell) :  $934.16,  the  balance 
due  on  the  contract?  A.    Yes. 

The  Referee :  Let  me  get  this  clear  in  my  mind. 
There  are  three  cars  the  Sheriff  sold;  is  that 
right  ? 

The  Witness:    Yes,  sir. 
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The  Referee:  And  just  how  much  cash  came 
from  each  car — for  each  car  from  the  Sheriff,  that 
is  now  in  the  Trustee's  hands  or  was  in  his  hands 
at  one  time? 

The  Witness:  Well,  on  the  Zimmerman  car 
there  was  $1,672.82. 

The  Referee:    All  right.  Now,  the  next  car? 

The  Witness:     On  the  Mays  car  there  was  $541. 

The  Referee:    And  the  third  car? 

The  Witness:  On  the  Cohen  car  there  was 
$407.16. 

The  Referee:    Now,  what  is  the  total  of  that? 

The  Witness :    Well,  sir,  I  will  have  to  add  it  up. 

The  Referee:    If  you  don't  mind  just  adding  it. 

The  Witness:     My  figures  make  it  $2,620.98. 

Mr.  Fabian:    That  is  correct. 

The  Referee:  Any  further  questions  of  this 
witness  ? 

Q.  (By  Mr.  McDonnell) :  Do  your  records 
show  that  other  automobiles  other  than  these  three 
were  sold,  Mr.  Redfern,  and  proceeds,  some  pro- 
ceeds of  the  sale  in  cash  came  into  the  hands  of 
the  Sheriff  and  was  passed  on  to  you? 

A.    Yes. 

The  Referee:  What  has  that  ,2:ot  to  do  witli 
these  three? 

Mr.  McDonnell :    I  want  to  make  my  record. 

The  Referee:  All  right,  but  I'm  (^iititli^l  to  know 
what  your  purpose  is. 

Mr.  McDonnell :  My  purpose,  as  T  stated  before, 
is   to   prove   that   there   was   one   fund    of   money 
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that  came  into  the  hands  of  the  Trustee  and  it  was 

not  broken  down  at  all  as  to  these  three  ears. 

The  Referee:  That  is  not  important  at  all.  I 
don't  get  your  point  at  all.  What  is  it?  We  have 
traced  this  money  into  the  hands  of  the  Trustee. 
What  is  your  point? 

Mr.  McDonnell:  I  don't  think  that  constitutes 
tracing. 

The  Referee:    I  do. 

Mr.  McDonnell:  That  is  my  point,  with  all  due 
respect  to  the  Court.  [19] 

The  Referee:  What  is  your  point?  You  haven't 
made  it  clear  yet. 

Mr.  McDonnell:  My  point  in  brief  is  this,  that 
to  prevail  on  a  trust  fund  theory  they  must  be  able 
to  identify  the  specific  dollars. 

The  Referee:    Haven't  they  done  that  here? 

Mr.  McDonnell:    No. 

The  Referee:    Why  not? 

Mr.  McDonnell :  Because  we  have  a  conglomerate 
fund,  a  group  of  dollars. 

The  Referee :  You  can't  take  four  thousand  silver 
dollars  and  say,  "This  is  it." 

Mr.  McDonnell:    Precisely. 

The  Referee:  The  Sheriff  got  certain  money  for 
the  cars  and  turned  it  over.  What  is  wrong  with 
that? 

Mr.  McDonnell:  Obviously  the  very  difficulty 
your  Honor  pointed  out  is  the  difficulty  that  all 
trust  fund  claimants  face,  they  cannot  trace  the 
funds. 
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The  Referee :  Is  that  your  point,  that  they  must 
trace  the  dollars? 

Mr.  McDonnell:  Unfortunately  that  is  the  state 
of  the  law,  I  think. 

The  Referee:    I'll  rule  against  you. 

Mr.  McDonnell :  Well,  that  is  your  Honor's  pre- 
rogative. 

Mr.  Fabian:  In  view  of  Mr.  McDonnell's  posi- 
tion, [20]  your  Honor,  I  think  these  records  ought 
to  go  into  evidence.  I  don't  like  to  clutter  up  the 
record  but  I  think  that  they  ought  to  go  in. 

The  Referee:  Won't  that  be  unintelligible  to  a 
reviewing  court? 

Mr.  Fabian:     No,  I  don't  think  so. 

The  Referee:  If  we  have  a  statement  from  Mr. 
Redfern  how  much  money  was  received  from  the 
Sheriff  and  what  it  covered,  won't  that  be  suf- 
jBcient? 

Mr.  Fabian:  I  think  so,  but  I  don't  want  my 
record  to  be  insufficient  here  when  I  have  the  docu- 
ment here. 

The  Referee:  Why  not  have  Mr.  Redfern  pre- 
pare a  statement  of  the  total  amount  received  and 
what  it  is  composed  of? 

Mr.  Fabian :  The  statement  is  here.  That  is  what 
I  would  propose  to  put  in  evidence. 

The  Referee:  Oh,  I  thought  you  meant  all  those 
other  papers. 

Mr.  Fabian:    No— that  one,  phis 

The  Referee:    There  innst  be  aiK^tlKM*  otk^  fJKM'e. 
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Mr.  Fabian:  There  is  another  one — with  the 
receipts  attached. 

The  Referee :  Well,  I  thought  Mr.  Redfern  gave 
us  a  figure  of  some  $4,000. 

Mr.  Fabian:  That  is  the  other  statement  that 
ties  back [21] 

The  Referee:  Oh,  that  is  another  one.  Any  ob- 
jection to  these  going  in  evidence? 

Mr.  McDonnell:     I  haven't  seen  them. 

Mr.  Utley:    I  have  no  objection. 

The  Referee:  Well,  you  want  to  see  the  money 
identified,  don't  you? 

Mr.  Utley:  On  one  of  them,  yes,  but  I  am  sat- 
isfied with  the  identification  aiready. 

Mr.  Fabian:  This  should  go  with  that  (indi- 
cating) . 

The  Referee:  Hand  it  to  Mr.  McDonnell,  will 
you? 

Mr.  Fabian:    All  right. 

Mr.  McDonnell:  All  these  documents  are  going 
in,  are  they,  Mr.  Fabian? 

Mr.  Fabian:    Yes. 

Mr.  McDonnell:     Fine.  I  have  no  objection. 

The  Referee:  All  right,  they  will  be  received  in 
evidence  as  Bank  of  America's  Exhibit  No.  1. 

Mr.  Fabian:  Do  you  have  any  further  questions, 
Mr.  McDonnell? 

Mr.  McDonnell :    No,  I  have  no  further  questions. 
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Cross  Examination 

Q.  (By  Mr.  Fabian)  :  Mr.  Redfern,  with  respect 
to  the  Mays  automobile,  did  you  also  take  over 
as  the  representative  of  the  Trustee  a  1947  Mercury 
automobile  that  was  traded  by  Mr.  Mays  in  con- 
nection with  his  purchase  of  the  Buick?  [22] 

A.     We  have  a  1947  Mercury  8. 

Q.     Will  you  give  the  motor  number? 

A.    Motor  No.  799A1626018. 

Q.  Do  your  records  show  how  BiRite  acquired 
that  vehicle  ? 

A.  Well,  the  envelope  here  shows  purchased 
from  Rudolph  A.  Mays,  2235  West  27th  Street, 
Los  Angeles. 

Q.  Is  that  the  envelope  that  pertains  to  the  sale 
of  the  1952  Buick  Riviera  to  Mr.  Mays? 

A.  Not  the  same  envelope,  Mr.  Fabian,  no,  sir. 
However,  the  number  of  this  envelope  is  670.  On 
the  car  that  Mr.  Rudolph  Mays  ])ought,  the  l^uick, 
it  says,  "Trade-in,  Stock  No.  670,  $450.'' 

Q.     And  "Stock  No.  670"  is  the  1947  Mercury? 

A.     Is  the  1947  Mercury. 

Q.  The  1947  Mercury  is  in  your  inventory, 
isn't  it?  A.     Yes,  sir. 

Mr.  McDonnell:  I  will  offer  to  stipulate  on  be- 
half of  the  Trustee — I  don't  know  to  whom  the 
1947  Mercury  will  eventually  belong,  but  it  will 
not  belong  to  the  estate,  and  that  is  an  item  which 
the  Trustee  views  as  traceable  since  it  can  be  nhm- 
tified. 

Mr.  Utlev:    Well,  T  think  T  li.-nv  ivixccd  it. 
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The  Referee:  Whenever  I  see  a  dollar  I  cer- 
tainly can  identify  it. 

Q.  (By  Mr.  Fabian):  Now,  Mr.  Redfern,  I 
believe  you  [23]  have  testified  as  to  the  conditional 
sales  contracts  you  have  in  your  hands  there  are 
only  two,  is  that  correct,  one  on  the  Barbara 
Cohen  automobile  and  the  other  one  on  the  Ru- 
dolph Mays  automobile? 

A.     Also  the  Zimmerman. 

Q.  Well,  the  Zimmerman  I  understand  was  a 
cash  transaction,  was  it  not?  A.     Oh,  yes. 

Q.  There  is  no  conditional  sales  contract  on 
that? 

A.     No,  sir.  That  was  a  cash  deal  apparently. 

Q.  So  you  have  two  conditional  sales  contracts, 
one  on  each  of  those 

A.     One  on  Barbara  and  Carl  Cohen. 

Q.     Covering  a  1950  Chevrolet? 

A.     Covering  a  1950  Chevrolet. 

Q.  Can  you  give  the  motor  munber  of  that  ve- 
hicle, please?  A.    Yes;  HAA702291. 

Q.  And  you  also  have  a  conditional  sales  con- 
tract on  the  1952  Buick  Riviera,  Engine  No. 
66741345;  is  that  correct? 

A.     That  is  the  Mays? 

Q.    Yes. 

A.  No.  That  contract  was  sold  to  Fred  W. 
Gray. 

Q.     Do  you  have  an  address  for  Fred  W.  Gray? 

A.    Yes,  1955  South  Figueroa.  [24] 

Q.     Who  sold  it  to  Mr.  Gray? 
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A.  BiRite.  It  was  sold  before  the  Receiver  went 
in.  That  car  was  sold  apparently— well,  6-19.  Mr. 
Gray  owns  the  contract. 

Q.  Has  Mr.  Gray  paid  for  the  contract,  do  you 
know'? 

A.    No,  there  is  $1,500  due  on  it. 

Q.  So  Mr.  Gray  hasn't  paid  BiRite;  is  that 
correct.^  A.     No. 

Q.    And  he  hasn't  paid  you? 

A.    No.  There  is  $1,612  due  the  Bank  of  America. 

The  Referee:  Let  me  ask  you  a  question  here, 
Mr.  Redfern.  You  had  Henry  Zimmerman  down 
for  $1,672.82. 

The  Witness:  Oh,  Zimmerman,  pardon  me,  sir, 
you  have  the  figures  there. 

Q.  (By  the  Referee)  :  Well,  you  give  me  what 
your  figures  are?  A.     $1,672.82. 

Q.    What  is  the  next  one? 

A.     The  next  contract? 

Q.    Yes,  of  the  three? 

A.     That  is  one;  then  there  is  Barbara  Cohen. 

Q.     How  much?  A.     $934.16. 

Mr.  Fabian:  No,  that  is  the  unpaid  balance  on 
the  contract. 

The  Witness:     That  is  the  unpaid.  [25] 

Q.  (By  the  Referee) :  But  I  mean  the  cash 
that  came  in?  A.     Oh,  the  cash  we  got? 

Q.     $462.16;  is  that  it? 

Mr.  Fabian:  Yes,  that  was  ih('  niimiiiit  of  the 
•check. 

The  Witness:     $407.16,  was  it  uot ? 
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The  Referee:  It  shows  here  $462.16.  What  are 
your  figures'? 

The  Witness:  Yes,  but  this  is  the  money  the 
Sheriff  got. 

Q.     (By  the  Referee)  :    Oh,  pardon  me.  $407.16? 

A.    Yes. 

Q.  Now  the  Mays,  the  total  amount  was  how 
much?  A.     $541;  $100  and  $441. 

Q.  I  wanted  to  be  sure  about  it.  Then  this 
$1,672.82  is  what  the  Sheriff  got  on  the  Zimmer- 
man? 

A.     Yes,  that  is  what  was  in  the  $4,000. 

The  Referee:    All  right.  Go  ahead. 

The  Witness:  Oh,  yes,  in  regard  to  the  Gray 
deal 

Q.  (By  Mr.  Fabian) :  Yes.  Have  you  made  de- 
mand on  Mr.  Gray  for  the  $1,500? 

A.  No,  sir.  Mr.  Mays  advised  that  in  order  to 
pay  off  that  contract  it  would  be  necessary  to  col- 
lect either  from  Mr.  Mays  or  Mr.  Gray  $1,612,  the 
total  amount  of  the  flooring. 

Q.    Mr.  Mays  advised  that? 

A.    Yes,  sir.    [26] 

Q.  I  take  it  you  haven't  collected  the  $112  either 
then?  A.     No,  sir. 

Q.  So  to  summarize  the  Mays  transaction,  you 
have  a  1947  Mercury  that  was  traded  in  and  you 
also  have  a  conditional  sales  contract  covering  the 
car  on  which  there  is  $1,500  due  from  Fred  Gray, 
and  you  also  have  cash  in  the  sum  of  $541 ;  is  that 
correct  ? 
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A.  Well  now,  you  will  have  to  just  stop  a  mo- 
ment on  that.  Yes,  that  is  right. 

Mr.  Fabian :  All  right.  I  have  no  more  questions 
of  Mr.  Redfern. 

The  Referee:    Any  questions? 

Mr.  McDonnell:     No  more  questions. 

Mr.  Utley:    No  questions. 

The  Referee:  All  right,  you  are  excused,  Mr. 
Redfern. 

Well,  it  is  3  o'clock.  We  will  recess  for  a  few 
minutes. 

(Recess.) 

The  Referee :    All  right,  let's  go  ahead. 

Mr.  Fabian:  Your  Honor,  I  would  like  to  call 
Mr.  Beaver  out  of  order.  He  is  our  appraiser  and 
he  can  put  in  the  valuations  and  then  be  excused. 

R.  S.  BEAVER 
called  as  a  witness,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Fabian)  :  What  is  your  business  or 
occupation,  Mr.  Beaver"/ 

A.     President  Beaver  Hudson  Corporation. 

Q.  How  long  have  you  been  engaged  i?)  that 
business  ?  A.     12  years. 

Q.  How  long  have  you  been  engaged  in  the 
automobile  business?  A.     The  same. 

Q.  And  your  business  inchides  the  purchase 
and  sale  of  new  and  used  automobiles,  does  it? 

A.     Correct. 
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Q.  And  you  have  handled  many  thousands  of 
sales  in  those  12  years;  is  that  correct? 

A.    Yes,  sir. 

Q.  Are  you  familiar  with  current  market  values 
of  used  cars,  Mr.  Beaver?  A.    Yes,  sir. 

Q.  Did  you  make  an  appraisal  of  certain  ve- 
hicles on  the  BiRite  lot  at  the  request  of  the  Bank 
of  America?  A.    Yes,  I  did. 

Q.  Do  you  have  a  report  of  that  appraisal  with 
you? 

A.     No,  I  think  you  have  that.   [28] 

Mr.  Utley:  While  counsel  is  looking  for  that, 
was  your  appraisal  based  on  the  reasonable  saleable 
value  of  the  cars,  retail  saleable  value? 

The  Witness:  I  believe  I  gave  a  wholesale  valu- 
ation and  aso  a  retail  valuation. 

The  Referee:     Both? 

The  Witness :    Yes,  sir. 

The  Referee:  Show  it  to  counsel,  will  you, 
please  ? 

Mr.  Fabian:    Yes,  sir. 

Mr.  McDonnell:  Mr.  Beaver,  I  forgot  to  catch 
it.  Is  the  Mercury  on  there? 

The  Witness:    No. 

Mr.  Fabian:    The  1947  Mercury? 

Mr.  McDonnell:    Yes. 

Q.  (By  Mr.  Fabian) :  As  a  matter  of  fact,  you 
haven't  seen  the  Mercury? 

A.     No,  sir. 

Q.  Mr.  Beaver,  I  show  you  two  documents  dated 
July  31,  1953,  and  August  11,  1953,  directed  to  the 
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Bank  of  America,   and  ask  you  whether  that  is 

your  signature  appearing  on  the  two  documents? 

A.    That  is. 

Q.  That  is  a  statement  of  your  considered  opin- 
ion of  the  fair  market  value  of  the  vehicles  that 
are  described  on  those  documents? 

A.    Yes,  it  is.  [29] 

Q.     Did  you  examine  the  cars? 

A.     Yes,  I  did. 

Q.  Approximately  how  long  a  time  did  you 
spend  in  examining  those  vehicles? 

A.     I  spent  about  a  half  a  day. 

Q.  Did  you  also  check  recent  sales  of  other  ve- 
hicles ?  A.    Yes. 

Q.     In  making  up  your  mind? 

A.     Yes,  I  did. 

Mr.  Fabian:  If  there  is  no  objection  I  think 
we  could  just  put  in  the  appraisal  report  and  excuse 
Mr.  Beaver. 

Mr.  Utley:     We  have  no  objection. 

Mr.  McDonnell:    No  objection. 

Mr.  Utley:    Because  each  vehicle  is  identified. 

The  Referee :  You  are  excused.  This  will  be  Bank 
of  America's  Exhibit  No.  2. 

Next  witness. 

Mr.  Fabian:    I  will  call  Mr.  Fort. 

The  Referee:  He  has  already  been  sworn,  I 
think. 

Mr.  Fabian:    Yes. 
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recalled,  testified  further  as  follows: 

Mr.  Fabian:  Now,  since  the  Trustee  has — per- 
haps I  had  better  put  it  in. 

Direct  Examination  [30] 

Q.  (By  Mr.  Fabian)  :  Mr.  Fort,  you  are — what 
is  your  business  or  occupation? 

A.    Assistant  Cashier  of  the  Bank  of  America. 

Q.     At  Wilshire  and  La  Brea? 

A.     At  the  Wilshire  and  La  Brea  Branch. 

Q.  And  your  duties  there  are  in  connection  with 
the  making  of — with  automobile  financing;  is  that 
correct?  A.    Yes. 

Q.  And  are  you  in  charge  of  the  department 
at  that  branch?  A.    Yes. 

Mr.  Fabian:  Since  the  Trustee  has  stipulated 
as  to  the  validity  of  the  trust  receipts,  your  Honor, 
I  don't  see  any  reason  for  cluttering  up  the  record 
with  all  of  these  documents  other  than  those  as 
to  the  cars  in  which  Mr.  Utley  is  interested.  Do 
you  agree  that  is  all  I  need  to  put  in? 

Mr.  McDonnell:  I  think  that  is  all  you  need 
to  put  in. 

The  Referee:  Do  you  have  any  question  about 
the  trust  receipts? 

Mr.  Utley :    Yes,  I  do,  your  Honor. 

The  Referee:  That  stipulation  only  applies  to 
the  Trustee  then. 

Mr.  Utley:  That  is  right.  But  we  are  only  in- 
terested in  five  of  the  cars. 

Mr.  Fabian:    Yes.  [31] 
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Q.  Mr.  Fort,  did  you  handle  the  account— for 
convenience  we  will  refer  to  it  as  the  flooring  ac- 
count of  BiRite  Auto  Sales,  the  bankrupt,  for  the 
flooring  of  automobiles  at  your  branch? 

A.    Yes. 

Mr.  Fabian:  Have  you  seen  these,  Mr.  Mc- 
Donnell? 

Mr.  McDonnell:    Yes.  That  is  all  right. 

Mr.  Fabian:  May  it  be  stipulated,  gentlemen, 
that  a  statement  of  trust  receipt  financing  was 
filed  with  the  Secretary  of  State  on  November  28, 
1952? 

Mr.  Utley:  If  you  say  that  is  true,  that  is  all 
right. 

Mr.  Fabian:  This  is  the  document.  I  can  put  it 
in  evidence.  I  might  as  well  put  it  in. 

Q.  (By  Mr.  Fabian)  :  Mr.  Fort,  I  will  show 
you  a  document  entitled  Statement  of  Trust  Re- 
ceipt Financing,  No.  110755,  and  ask  you  whether 
or  not  you  have  ever  seen  it  before? 

A.     Yes,  I  have. 

Q.  Is  that  a  statement  removed  from  your  files 
maintained  at  the  La  Brea-Wilshire  Branch? 

A.    Yes. 

Q.  And  did  you  cause  that  to  be  forwarded  to 
the  Secretary  of  State?  A.    Yes. 

Q.     In  November,  1952? 

A.    November  21,  1952.  [32] 

Mr.  Fabian:    I  offer  that  in  evidence. 

The  Referee:  All  right,  that  will  be  Bank  of 
America's  Exhibit  No.  3. 
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Q.  (By  Mr.  Fabian):  Mr.  Fort,  I  will  show 
you  a  Trust  Receipt  No.  7483.  Now,  this  pertains 
to  Cars  Nos.  3  and  4,  which  are  paired,  the  third 
and  fourth  cars  on  the  petition  to  reclaim. 

Mr,  McDonnell:  You  are  referring  to  a  1952 
Pontiac,  Motor  No.  T8WH5586  and  1952,  Lincoln 
Cosmopolitan,  Motor  No.  52LP5111H? 

Mr.  Fabian:     That  is  correct. 

Q.  I  will  show  you  this  trust  receipt  and  ask 
you  whether  that  was  executed  and  turned  over  to 
the  bank  on  or  about  the  date  it  bears? 

A.    That  is  correct. 

The  Referee:    By  whom? 

Q.     (By  Mr.  Fabian):     Executed  by  whom? 

A.    Erwin  Resnick  of  BiRite,  Erbel,  Inc. 

Mr.  McDonnell:  While  I  have  no  objection  to 
your  line  of  questioning,  Mr.  Fabian,  I  can't  see 
that  it  is  really  material  since  we  agree  we  are 
going  to  have  to  pay  the  bank  $3,357  to  clear  those 
two  automobiles,  or  give  the  cars  back. 

The  Referee :    That  may  be,  but  Judge  Utley 

Mr.  McDonnell:  It  is  not  involved  with  Mr. 
Utley  at  all.  [33] 

Mr.  Fabian:  If  I  may  have  your  stipulation 
that  the  balance  due  on  the  trust  receipt  is  $3,357. 

Mr.  McDonnell:     Certainly. 

Mr.  Fabian:  And  if  we  have  the  cash  or  the 
cars  by  Wednesday,  then  there  is  no  need  to  go 
into  that. 

Mr.   McDonnell:      That   was   my   intent   in   the 


Bank  of  America  N.  T.  &  S.  A.,  ci  ah        111 

(Testimony  of  John  A.  Fort.) 

stipulation  hitherto  made,  but  I  will  restipulate  on 

that  basis,  Mr.  Fabian. 

Q.  (By  Mr.  Fabian)  :  Mr.  Fort,  I  show  you 
Trust  Receipt  No.  7684,  dated  April  6,  1953,  and 
ask  you  whether  that  document  was  executed  and 
delivered  to  the  bank  on  or  about  the  date  it  bears  ? 

A.    Yes,  it  was. 

Q.  Executed  by  BiRite  Auto  Sales,  by  Erwin 
G.  Resnick?  A.     That  is  right. 

Q.  Did  you  receive  any  other  documents  when 
you  received  that  trust  receipt,  particularly  per- 
taining to  a  Buick  1951,  Buick  8,  Engine  No.  651- 
29114?  A.    Yes. 

Q.    What  were  those  documents? 

A.     An  ownership  certificate. 

Q.  Is  this  the  document?  I  show  you  the  pink 
slip.  A.    Yes,  it  is. 

The  Referee:  Is  that  the  same  as  the  pink  cer- 
tificate? [34] 

The  Witness:  Yes,  that  is  the  California  owner- 
ship certificate. 

Q.  (By  Mr.  Fabian)  :  Now,  what  did  you  give 
in  return  for  that  trust  receipt,  Mr.  Fort? 

A.     We  gave  them  a  credit  of  $5,755. 

Q.  And  that  covered  not  only  the  vehicle  as 
to  which  I  have  been  asking  you  a])out  but  also 
other  vehicles;  is  that  correct? 

A.    Yes,  that  is  true. 

Mr.  Fabian:    You  have  seen  these  ledger  sheets? 

Mr.  Utley:    Yes. 

Q.      (By   Mr.   Fabian) :      Mr.    Fort,    T    want   to 
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show  you  the  ledger  sheet  of  Erbel,  Inc.  and  ask 
you  whether  you  can  find  on  that  ledger  sheet 
where  a  credit  was  given  to  the  account  of  Erbel, 
Inc.,  doing  business  as  BiRite  Auto  Sales? 

The  Referee :  What  bank  now  ?  Bank  of  America, 
what  branch? 

Mr.  Fabian:    Wilshire-La  Brea. 

The  Witness:     That  is  April 

Q.     (By  Mr.  Fabian):     April  6th? 

A.  Yes,  we  gave  credit.  Here  is  the  entry  right 
here,  $5,755  on  April  6th — April  7th,  rather. 

Q.  And  that  is  a  deposit  entry  shown  in  the 
ledger  sheet;  is  that  correct? 

A.     That  is  correct. 

Q.  Does  that  mean  that  funds  were  deposited 
in  that  [35]  amount  to  the  account  of  Erbel,  Inc. 
on  that  day?  A.     That  is  correct. 

Mr.  Fabian:  Now,  gentlemen,  if  there  is  no  ob- 
jection I  would  like  to  offer  in  evidence  the  trust 
receipt,  and  I  will  put  the  original  trust  receipt 
in  and  a  photostat  of  the  pink  slip. 

Mr.  McDonnell:  Mr.  Fabian,  I  have  no  objec- 
tion except  I  call  your  attention  to  this  fact: 
Doesn't  that  trust  receipt  cover  two  automobiles? 

Mr.  Fabian:  No,  I'm  on  Item  10  now,  which 
only  covers  one  automobile. 

Mr.  McDonnell:  It  is  a  1951  Buick?  Just  the 
1951  Buick? 

Mr.  Fabian:  That  is  the  only  one  I  think  that 
is  left  on  that. 

Mr.  McDonnell:    I  see.  O.K. 
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Mr.  Utley:    No  objection  on  our  part. 

Mr.  McDonnell:     No  objection. 

Mr.  Fabian:  I  offer  these  two  instruments  as 
a  pair,  your  Honor. 

The  Referee:  That  is  Bank  of  America's  Ex- 
hibit 4. 

Mr.  Fabian:    Is  that  No.  7684  in  the  corner? 

The  Referee :    Yes. 

Q.  (By  Mr.  Fabian):  The  California  Title 
Certificate,  Exhibit  4,  on  that  vehicle,  when  was 
that  presented  to  you,  Mr.  Fort?  [36] 

A.  The  same  date  the  trust  receipt  was  pre- 
sented. 

Q.  Was  that  your  standard  practice,  to  require 
— on  this  account,  to  require  the  presentation  of 
the  California  Ownership  Certificate  before  advanc- 
ing any  money  on  the  basis  of  the  car? 

A.     In  all  cases. 

Q.  I  will  show  you  Trust  Receipt  No.  7704, 
dated  April  8,  1953,  covering  a  1950  Oldsmobile, 
Motor  No.  8A357041H,  and  also  an  ownership  cer- 
tificate, and  ask  you  to  tell  the  Court  when  you 
received  that  and  what  you  did  when  you  re- 
ceived it? 

A.  That  would  have  been  on  or  al)out  April 
8th,  which  was  the  date  of  the  trust  receipt. 

Q.  And  did  you  give  a  credit  to  tlie  account  of 
BiRite  Motor  Sales?  A.    We  did. 

Q.     In  return  for  that  trust  receipt? 

A.    That  is  correct. 

Q.     Do  you  find  that  on  the  ledger  sheet? 
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A.  The  amount  of  $1,137  was  credited  on 
April  8th. 

Mr.  Fabian:  All  right.  I  offer  that  in  evidence, 
the  trust  receipt  original  and  the  photostat  of 
the  pink. 

The  Referee:    Bank  of  America's  Exhibit  No.  5. 

Mr.  Utley:    That  was  the  Oldsmobile,  wasn't  it? 

Mr.  Fabian:    Yes. 

Q.  Mr.  Fort,  I  show  you  Trust  Receipt  No. 
7884,  [37]  dated  May  19,  1953,  and  ask  you  when 
you  first  received  that  document? 

A.  That  would  have  been  on  or  about  that  date. 
May  19th. 

Q.    1953?  A.    Yes. 

Q.  Did  you  give  a  credit  when  you  took  that 
trust  receipt  in? 

A.    We  did,  in  the  amount  of  $4,925. 

Q.  Does  that  show  on  the  ledger  sheet  that  is 
in  front  of  you? 

A.  $4,925  was  credited  to  the  account  on  May 
21,  1953. 

Q.  Did  you  receive  any  other  document  when 
you  received  that  trust  receipt? 

A.  Yes.  We  received  four  California  Ownership 
Certificates. 

Q.  Are  these  documents  two  of  the  California 
Ownership  Certificates  that  you  received  at  that 
time?  A.    They  are. 

Q.  And  by  "these  documents,"  I  refer  to  Cali- 
fornia Vehicle  Certificates  numbered  T-1308392  and 
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T-1308394.  Those  are  the  ones  you  received  with 

this  trust  receipts  A.    That  is  correct. 

Mr.  Fabian:    I  offer  this 

Mr.  Utley:  Let  me  ask  you,  counsel,  which  of 
your  [38]  cars  are  covered  in  that  one? 

Mr.  Fabian:  Those  are  the  two  Chevrolets,  Mr. 
Utley. 

Mr.  Utley:    Those  will  be  Exhibit  6? 

The  Referee:  That  is  right.  Bank  of  America's 
Exhibit  6. 

Q.  (By  Mr.  Fabian)  :  Mr.  Fort,  I  show  you 
Trust  Receipt  No.  7845  covering  two  automobiles, 
executed  the  9th  of  May,  1953,  and  ask  you  whether 
you  received  that  on  or  about  the  date  it  bears,  in 
the  bank?  A.    We  did. 

Q.  Did  you  make  an  advance  on  the  basis  of 
that  trust  receipt?  A.     We  did. 

Q.     How  much?  A.    $2,410. 

Q.  And  does  that  advance  show  on  the  ledger 
sheet  as  a  deposit? 

A.  Yes.  It  was  credited  to  the  account  on  May  9, 
1953. 

Q.  Did  you  receive  any  other  documents  with 
that  trust  receipt? 

A.  We  received  two  California  OwiKn-sliip  Cer- 
tificates. 

Q.  Numbered — will  you  put  tlio  num])ei's  in  the 
record,  please? 

Mr.  Utley:  Counsel,  are  any  of  my  cars  in  that 
one? 

Mr.  Fabian:    Yes.  One  of  them  is  tlio  INfavs  auto- 
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mobile  [39]  and  the  other  one  is  the  Cohen  auto- 
mobile. The  Mays  automobile  is  your  Buick. 

Mr.  Utley:    That  is  right. 

Mr.  Fabian:  Or  the  Buick  you  claim.  I  will 
correct  that. 

The  Referee:  What  do  you  mean  by  saying 
"your  Buick"? 

Mr.  Fabian:    I  corrected  that. 

Mr.  Utley:  We  will  stipulate  you  were  right  the 
first  time. 

Q.  (By  Mr.  Fabian) :  Those  are  California 
Ownership  Certificates  Nos.  T-1294537  and  T-129- 
4539;  is  that  correct?  A.     That  is  correct. 

Mr.  Fabian:     I  offer  them  in  evidence. 

The  Referee:  That  will  be  Bank  of  America 
Exhibit  No.  7. 

Q.  (By  Mr.  Fabian)  :  Now,  Mr.  Fort,  at  the 
time  you  made  the  advances  of  credit  on  those 
trust  receipts,  did  you  have  any  knowledge  that 
those  cars — that  BiRite  had  not  paid  for  those 
ears?  A.    I  did  not. 

Q.  Is  it  part  of  your  duties  to  check  with  the 
Collection  Department  to  see  whether  there  were 
any  unpaid  drafts  in  on  vehicles  before  you  loaned 
money  on  them? 

Mr.  Utley:    I  object  to  that  as 

Mr.  Fabian:  It  is  anticipatory  and  I  will  with- 
draw the  question.  [40] 

The  Referee:    All  right. 

Q.  (By  Mr.  Fabian) :  Now,  Mr.  Fort,  with  re- 
spect to  those  trust  receipts  that  have  just  been 
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placed  in  evidence — what  are  the  numbers,  4  to 

Mr.  McDonnell:    To  7,  inclusive. 

The  Referee:    Seven  different  ones,  I  believe. 

Mr.  Fabian:  The  trust  receipts,  I  think,  are 
4  to  7. 

Mr.  McDonnell:    4,  5,  6  and  7. 

The  Referee:     That  is  right. 

Mr.  Fabian:    Exhibits  4,  5,  6  and  7 

Mr.  Utley:  Counsel,  can  you  tell  me  which  ex- 
hibit that  1951  Buick  is  in? 

Mr.  McDonnell:     That  is  Exhibit  4. 

The  Referee:    Yes,  that  is  right. 

Q.  (By  Mr.  Fabian)  :  Can  you  tell  me  whether 
the  bank  has  been  paid  for  the — or  repaid  the 
amounts  advanced  on  the  basis  of  those  trust  re- 
ceipts ? 

A.    No,  they  have  not  been  paid. 

The  Referee:  You  are  referring  now  to  Ex- 
hibits 4,  5,  6  and  7? 

Mr.  Fabian:    Yes,  your  Honor. 

Q.    You  have  not  been  paid?  A.     No. 

Q.  Can  you  give  the  balances  owing— can  you 
give  the  balance  owing  on  Exhibit  No.  4?  T  think 
it  would  be  a  [41]  good  idea  to  put  the  balance  in 
—plus  interest,  if  you  have  calculated  it. 

The  Referee:  I  see  no  harm,  he  can  just  write 
that  down.  It  is  his  evidence. 

Mr.  Fabian:     All  right. 

Mr.  Utley:  Let  him  write  it  for  each  car  so  T 
wiW  know  what  the  situation  is  on  the  cars  I'm 
interested  in. 
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The  Referee:     That  will  be  better  still. 

Mr.  Fabian:  Well,  it  can't  be  done  for  each  car 
because  each  trust  receipt  stands  on  its  own  feet, 
you  see. 

The  Referee:  Well,  if  you  cannot  do  it  for 
each  car  then  you  can  do  it  for  each  trust  receipt. 
Give  the  number  and  sign  your  name  and  put  the 
amount  down. 

Q.  (By  Mr.  Fabian)  :  Do  you  have  that  paper 
on  which  you  calculated  the  interest,  Mr.  Fort, 
with  you?  Did  you  save  a  copy? 

A.    Yes,  I  have  a  copy  of  it  in  there 

Q.    In  my  brief  case? 

A.    Yes,  in  that  miscellaneous  folder. 

Q.  Mr.  Fort,  I  am  asking  you  to  write  the  bal- 
ance owing  on  each  trust  receipt,  plus  interest  to 
date,  August  13,  1953. 

Now,  the  second  one  is  on  Exhibit 

The  Referee:  This  is  Exhibit  4.  Now,  you  have 
got  Exhibit  5? 

Mr.  Fabian:    Yes.  [42] 

Mr.  Utley:  What  did  he  say  was  the  amount 
due  on  that  1951  Buick? 

The  Referee:    $4.20  interest. 

Mr.  McDonnell:  That  is  all  that  is  due  on  the 
Buick? 

Mr.  Fabian:  That  is  the  interest;  $1,204.20  al- 
together. 

The  Referee:    $1,204.20  including  interest,  yes. 

Mr.  Utley:     Mr.  Fabian,  if  you  will  tell  me  the 
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amount   on   the    Olds   when   you   get   it,    I    would 

appreciate  it. 

Mr.  Fabian:     $1,140.98. 

Now,  the  next  one  is  Exhibit  6. 

The  Referee:    Did  you  get  the  figures  on  5? 

Mr.  McDonnell:     Yes. 

The  Referee :    $1,140.98  including  interest. 

Mr.  Fabian:     The  balance  on  that  is  $2,136,  in- 
terest $7.48. 

And  the  last  one 

Mr.  McDonnell :    What  was  the  total  on  that  one, 
No.  6? 

The  Referee:    $2,143.48. 

Mr.   Fabian:     The  balance   on  the  next  one   is 
$2,410,  interest  $8.44. 

The  Referee:  And  this  No.  7,  on  that  it  is 
$2,418.44. 

All  right,  go  ahead. 

Mr.  Fabian:     I  think  that  is  all. 

The  Referee :    All  right,  cross  examination  ?  [43] 

Cross  Examination 

Q.  (By  Mr.  TJtley) :  Mr.  Fort,  you  testified  a 
moment  ago  of  your  own  personal  knowledge  that 
you  didn't  know  there  were  any  unpaid  drafts,  I 
believe  you  said,  didn't  you?  A.     Yes. 

Q.  You  knew,  did  you  not,  that  the  ])ankriipt 
or  BiRite  Auto  Sales  had  been  purchasing  cars 
from  Motores  de  Mexicali  in  Mexico? 

A.     As  of  what  date  or  what  time? 

Q.     Well,  first,  you  knew  of  that,  didn't  you? 
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The  Referee:    You  ought  to  give  him  a  date. 

The  Witness:  I  did  sometime  in  May.  I  don't 
recall  the  exact  date. 

Q.  (By  Mr.  Utley) :  Well,  while  the  drafts 
were  still  in  the  bank'? 

A.  The  day  that  the  last  drafts  to  my  knowl- 
edge were  returned.  That  is  the  first  knowledge 
I  had. 

Q.  That  appears  to  have  been  on  May  19,  1953, 
that  the  last  drafts  were  returned.  Then  you  knew 
of  that  transaction  at  that  time?  A.    Yes. 

Q.  And  you  knew  that  there  were  a  number  of 
drafts  then  in  the  bank  that  had  not  been  paid? 

A.     I  did  on  that  date,  yes. 

Q.  Now,  isn't  it  a  fact  that  subsequent  to  that 
[44]  date  you  extended  a  credit  to  BiRite  on  your 
ledger  sheet  here  of — a  credit  on  some  of  the  cars 
purchased  from  Motores  de  Mexicali? 

A.     On  what  date? 

Q.  You  gave  a  date  a  while  ago,  I  think  it  was 
the  21st. 

The  Referee:    Wasn't  it  the  19th? 

Mr.  Utley:  I  think  the  date  of  the  trust  receipt 
shows  on  the  Chevrolets  the  19th.  That  was  the 
date  the  drafts  were  returned,  and  the  credit  I 
think  shows  on  the  21st  of  May. 

The  Witness:  Well,  of  course,  that  day,  on  the 
19th,  if  we  took  them  in  on  the  19th  it  is  very 
possible  that  they  would  not  have  been  credited 
until  the  21st.  However,  I  don't  recall  that  21st 
date. 
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Mr.  Utley:  Now,  at  this  time,  may  it  please 
the  Court,  I  have  the  automobile  purchase  draft 
which  involves  a  1951  Buick  Two-Door  Sedan, 
Motor  No.  65129114  for  $1,300.  I  would  like  to 
have  that  marked  as  Creditor's  Exhibit  1. 

The  Referee:  We  had  better  call  it  ^^A", 
hadn't  we? 

Mr.  Utley:    Creditor's  Exhibit  A. 

Mr.  Fabian:     For  identification? 

Mr.  Utley:    Yes,  for  identification. 

The  Referee:  I'm  just  wondering  where  to 
mark  it. 

Mr.  Utley:  Maybe  you  can  get  it  on  the  bottom 
of  that  little  piece  of  paper  attached  there.  [45] 

The  Referee :    I  guess  I  can  do  it  here. 

Mr.  Fabian:  What  is  the  number  of  that  one, 
Mr.  Utley,  the  first  one? 

Mr.  Utley:     You  mean  the  motor  number? 

Mr.  Fabian:  Well,  the  motor  number  or  some 
way  to  identify  it. 

Mr.  Utley:  Well,  it  is  the  1951  Buick  and  there 
is  only  one  1951  Buick  involved  in  the  ones  I'm 
interested  in. 

The  Referee:     All  right,  go  ahead. 

Mr.  Utley:  I  have  now  an  automobile  purchase 
draft  dated  March  6,  1953,  involving  a  1950  Olds- 
mobile  Four-Door  Sedan,  that  we  have  heretofore 
mentioned,  and  I  would  like  to  have  that  marked 
as  Creditor's  Exhibit  B  for  identification. 

The  Referee:    That  will  be  Exhibit  B.  Go  ahead. 

Mr.  Utley:     I  now  have  an  automobile  purchase 
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draft  dated  April  2,  1953,  for  $1,350,  covering  a 
1952  Chevrolet  automobile,  Four-Door  Sedan — I 
had  better  identify  them  by  Motor  Number  because 
there  are  two  Chevrolets.  KAA14323.  I  would  like 
to  have  that  marked  as  Creditor's  Exhibit  C. 

The  Referee:    For  identification? 

Mr.  Utley:    Yes,  for  identification. 

The  Referee:    All  right. 

Mr.  Utley:  The  next  one  is  another  1952  Chev- 
rolet Four-Door  Sedan,  Motor  No.  KAA49792,  for 
$1,350,  dated  April  2,  1953,  and  I  would  like  to 
have  that  marked  as  Creditor's  [46]  Exhibit  D 
for  identification. 

And  then  another  automobile  purchase  draft 
dated  April  2,  1953,  for  $2,000,  covering  a  1952 
Buick  Riviera;  and  without  giving  the  motor  num- 
ber, this  is  the  Buick  that  was  sold  to  Mr.  Mays. 
I  would  like  to  have  it  marked  for  identification. 
That  would  be  Exhibit  E,  I  believe. 

The  Referee:    That  is  right. 

Q.  (By  Mr.  Utley)  :  Now,  Mr.  Fort,  I  am  going 
to  call  your  attention  to  the  Bank  of  America's 
Exhibit  No.  6,  which  covers  the  same  Chevrolets 
that  are  shown  in  the  automobile  purchase  drafts 
of  the  debtor.  Exhibits  C  and  D  for  identification, 
and  what  day  now  did  you — what  date  was  this 
money  advanced  on  those  two  Chevrolets,  by  the 
bank  on  the  trust  receipt? 

Mr.  Fabian:  That  is  objected  to  as  asked  and 
answered. 

Mr.  Utley:     This  is  cross  examination. 
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The  Referee:  Well,  what  is  wrong  with  asking 
him  what  date  the  money  was  advanced? 

Mr.  Fabian:    Well,  he  has  already  testified  to  it. 

Mr.  Utley:  Well,  the  date  of  the  trust  receipt 
is  May  19th. 

The  Witness :    It  would  be  on  or  about  that  date. 

Q.  (By  Mr.  Utley):  Now,  calling  your  atten- 
tion to  the  back  of  these  two  drafts,  which  are 
Exhibits  D  and  E  for  identification,  those  drafts 
were  returned  by  your  bank  on  [47]  the  same  date, 
weren't  they,  unpaid? 

Mr.  Fabian:  I  object  to  the  question  as  im- 
proper cross  examination.  The  documents  speak  for 
themselves  and  there  were  no  questions  asked 

The  Referee:  Well,  it  helps  clear  up  the  rec- 
ord. This  man  knows  what  he  is  talking  about. 
Let  him  tell  us.  I  don't  see  any  harm  in  that. 

The  Witness:  The  stamp  here  says  it  w^as  re- 
turned on  May  19,  1953. 

Q.     (By  Mr.  Utley)  :    Is  that  your  stamp? 

Mr.  Fabian:  I  object  to  the  form  of  the  ques- 
tion. 

The  Witness:    Personally  I  can't  tell. 

The  Referee:  Well,  I  have  no  doubt  you  mean 
by  "your  stamp"  the  stamp  of  the  bank? 

Mr.  Utley:     That  is  right. 

The  Witness:  Well,  I  mean  all  I  can  go  on  is 
what  I  can  read,  and  I  can't  read  it. 

Q.  (By  the  Referee)  :  Well,  does  that  look  like 
the  bank's  stamp? 
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A.  I  would  say  that  it  is  a  bank  stamp,  yes, 
but  I  have  no  way  of  knowing. 

Q.  (By  Mr.  Utley)  :  Well,  you  said  you  had 
knowledge  of  these  drafts  on  or  about  the  date  they 
were  returned? 

A.  I  didn't  say  these  drafts.  I  don't  know  these 
drafts  from  any  other  drafts.  I  was  told  there  were 
some  drafts  being  returned.  [48] 

Q.  Now,  will  you  check  your  ledger  sheet  which 
is  in  evidence  here 

Mr.  Fabian:  That  is  not  in  evidence,  Mr.  Utley. 
I  have  no  objection  to  it  going  in  if  you  want  it  in. 

The  Referee:     That  is  right. 

Q.  (By  Mr.  Utley)  :  Will  you  examine  your 
ledger  sheet  and  find  where  the  bankrupt  was  given 
credit  for  these  two  Chevrolets,  or  the  moneys  ad- 
vanced on  them,  what  date  they  were  given  credit? 

The  Referee:    The  bankrupt  given  credit? 

Mr.  Utley:  Well,  the  money  loaned  to  the  bank- 
rupt, yes. 

The  Referee:  Debited  against  the  bankrupt, 
wasn't  it? 

Q.  (By  Mr.  Utley) :  No,  they  loaned  the  money 
on  the  strength  of  the  trust  receipt.  That  is  right, 
isn't  it? 

A.     Yes,  on  the  trust  receipts  and  the  title. 

Q.     Yes.  What  day  does  that  statement  show 

A.  The  credit  was  actually  posted  on  the  ledger 
on  May  21,  1953.  However,  I  have  no  way  of  know- 
ing— I  suppose  it  was  entered  in  the  dealer's  book 
on  May  19th. 
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Q.    But  you  don't  know? 

A.     No,  I  don't. 

Mr.  Utley:    I  believe  that  is  all  at  this  time. 

The  Referee:  Anything  further  from  this  wit- 
ness? I  guess  you  are  excused. 

Mr.  Fabian:    Just  one  more  question.  [49] 

Redirect  Examination 

Q.  (By  Mr.  Fabian)  :  You  stated  that  you  knew 
of  the  presence  of  Motores  de  Mexicali  drafts  in  the 
bank  on  May  19th;  is  that  correct,  Mr.  Fort,  or 
thereabouts  ? 

A.  Well,  I  actually  didn't  know  the  name.  I  was 
told  that  a  bunch  of  drafts  had  been  called  back 
by  the  Calexico  Branch  for  some  Mexicali  dealer.  I 
didn't  examine  the  drafts  and  didn't  know  the  name. 

Q.  You  didn't  know  anything  about  it  before 
that  time;  is  that  right? 

A.     Any  drafts  being  in  the  bank? 

Q.    Yes.  A.    No,  I  did  not. 

Mr.  Fabian:    That  is  all. 

Mr.  Utley:  There  is  one  question  on  cross  ex- 
amination I  overlooked,  your  Honor. 

Recross  Examination 

Q.  (By  Mr.  Utley)  :  Mr.  Fort,  when  the  bank- 
rupt came  in — he  came  in  and  asked  you  for  this 
money  on  these  trust  receipts  that  have  been  offered 
in  evidence?  A.     Who  asked  us  for  it? 

Q.     The    bankrupt,    BiRite    Auto    Sales.     They 
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asked    you   to    advance    them   the    money    on    the 

strength  of  these  trust  receipts'?  [50] 

A.  Well,  it  is  customarily  understood.  We  have 
an  agreement  with  them  to  do  that  when  they 
bring  them  in,  just  like  you  do  a  check;  we  wouldn't 
ask  any  questions. 

Q.  Did  they  say  what  they  wanted  the  money 
for? 

A.  No,  except  in  the  natural  conduct  of  their 
business,  as  far  as  I  know. 

Q.  And  did  you  know  the  nature  of  their  busi- 
ness called  for  them  to  purchase  secondhand  auto- 
mobiles from  various  dealers  on  the  strength  of 
automobile  purchase  drafts? 

Mr.  Fabian:    When? 

The  Witness:  I  couldn't  answer  that  particu- 
larly because  the  only  thing  that  I  was  dealing  with 
this  particular  dealer  on  was  California  titles.  So  I 
knew  nothing  about  where  they  were  purchasing 
their  cars.  I  have  heard  in  conversation  that  they 
were  purchasing  part  of  their  cars  from  out  of 
State. 

Mr.  Utley:    That  is  all. 

The  Referee:    Any  further  questions? 

Mr.  Fabian:     No  further  questions. 

The  Referee:    You  are  excused. 

How  much  time  will  this  take,  gentlemen?  I  will 
give  you  all  the  time  you  need  but  I  have  to  plan 
ahead. 

Mr.  Fabian :    I  am  through. 

Mr.  Utley:    It  won't  take  me  very  long. 
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The  Referee:    Can  we  get  through  today?  [51] 

Mr.  Utley:    Yes. 

The  Referee:    All  right.  We  will  recess  then. 
(Recess.) 

The  Referee:     Go  ahead,  gentlemen. 

Mr.  Utley:    Are  you  through,  Mr.  Fabian? 

Mr.  Fabian:    I  have  rested. 

Mr.  Utley:  I  would  like  to  call  Mr.  Resnick 
under  21-J. 

ERWIN  G.  RESNICK 
called  as  a  witness,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination 

Q.  (By  Mr.  Utley) :  Mr.  Resnick,  you  were  the 
manager  of  the  bankrupt  here  ?  A.     Yes,  sir. 

Q.  Now,  you  know  Mr.  Luken  sitting  back 
here?  A.    Yes. 

Q.     You  also  know  Mr.  Rodriguez? 

A.     Yes,  sir. 

Q.  Was  Mr.  Rodriguez  working  for  you  in 
March  and  April  of  this  year? 

A.    He  represented  us  as  a  buyer,  yes,  sir. 

Q.     As  a  buyer  where?  A.    In  Mexicali. 

Q.  And  did  you  authorize  him  to  purchase  auto- 
mobiles [52]  from  Motores  de  Mexicali  in  Mexicali 
for  you? 

A.  He  was  authorized  to  buy  automobiles  from 
anyone  in  Mexicali. 

Q.     Including  Motores  de  Mexicali? 

A.     Including  Motores  de  Mexicali. 

Mr.  Utley:  May  I  have  those  exhibits,  your 
Honor,  those  drafts? 
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Q.  (By  Mr.  Utley) :  Now,  you  bought  a  good 
many  automobiles  from  Mr.  Luken  of  the  Mexicali 
Motors  prior  to  March  and  April  of  1953,  did  you 
not?  A.     Oh,  yes,  sir. 

Q.  And  I  will  show  you  Creditor's  Exhibit  C 
for  identification,  and  in  the  purchase  of  those  auto- 
mobiles did  you  always  give  a  purchase  draft  sim- 
ilar to  that?  A.    Yes,  sir. 

Q.  And  do  you  recognize  the  signature  on  that 
draft?  A.    Yes,  sir. 

Q.    Who  is  that? 

A.  Mr.  Mario  Rodriguez,  and  this  is  also  one  of 
our  own  drafts. 

Q.  It  is  one  of  your  own  printed  drafts  signed 
by  Mr.  Rodriguez?  A.     Yes. 

Q.    And  he  was  authorized  to  sign  those  drafts? 

A.     Yes,  sir. 

Q.  Now,  were  all  the  automobiles  purchased 
from  [53]  Motores  de  Mexicali  purchased  on  drafts 
of  that  type?  A.    Yes,  sir. 

Q.  And  up  until  then — up  until  certain  drafts 
that  came  in  in  March  and  April  of  1953,  were  your 
drafts  always  paid  promptly?  A.    Yes,  sir. 

Q.  Now,  when  you  first  talked  to  Mr.  Luken  of 
Motores  de  Mexicali,  did  you  ask  to  have  the  pos- 
session of  the  cars  and  the  titles  to  the  cars  before 
the  drafts  went  through  and  were  paid? 

Mr.  Fabian:  I  object  to  this  as  not  binding  on 
the  bank,  this  conversation,  if  he  had  any,  and  be- 
ing hearsay  as  to  us. 

Mr.  Utley:     Well,  it  certainly  goes  to  tie  the 
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transaction  to  the  question  of  whether  or  not  the 
cars  were  obtained  on  the  promise  that  the  drafts 
would  be  paid  promptly. 

The  Referee:  Oh,  I  don't  see  any  harm  in  the 
question.  Objection  overruled. 

The  Witness:  This  goes  back  to  the — this  con- 
versation we  had  as  far  as  getting  title  to  the  cars 
goes  back  before  there  was  even  ever  an  Erbel, 
Inc.  I  used  to  do  business  with  them  some  time  ago. 

Q.  (By  Mr.  Utley) :  You  also  had  a  conference 
even  before  Erbel  w^as  incorporated? 

A.    Yes,  sir. 

Q.  With  reference  to  purchasing  automobiles 
from  [54]  them?  A.     Yes,  sir. 

Q.  And  with  reference  to  acquiring  the  cars  and 
titles  immediately  upon  the  issuance  of  the  drafts? 

A.     Yes,  sir. 

Q.  And  what  did  you  say  to  them  at  that  time 
with  reference  to  your  financial  ability  to  pay? 

A.  Well,  I  told  them  we  formed  this  Erbel,  Inc., 
Mr.  Cowan  was  with  me,  that  is  Mr.  Ray  Cowan, 
he  was  with  me  at  the  time,  and  we  told  them  we 
have  Bank  of  America  flooring  plus  the  fact  we  had 
a  guarantee  of  a  substantial  amount  of  money  at 
the  bank. 

Q.  Did  you  tell  them  at  that  time  that  Mr. 
William  D.  Cowan  had  a  continuing  guarantee  at 
the  bank  of  a  hundred  thousand  dollars? 

A.     Yes,  sir. 

Q.  And  did  you  tell  them  that  the  drafts  would 
be  paid  promptly  upon  presentation? 
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A.    Yes,  sir.  They  always  have  been. 

Q.  And  they  always  were  up  until  this  bunch  of 
drafts?  A.    Yes. 

Q.  Now,  showing  you  Creditor's  Exhibits  A,  B, 
C,  D  and  E,  have  any  of  those  drafts  ever  been 
paid? 

A.  If  they  would  have  been  we  would  be  in  pos- 
session of  these  envelopes.  [55] 

Q.  Well,  you  would  say  then  that  they  haven't 
been?  A.     No,  sir. 

Q.  The  papers  there  in  front  of  you,  Mr.  Res- 
nick,  indicate  that  you  floored  these  cars  through 
the  Bank  of  America  and  obtained  money.  For 
what  purpose  were  those  cars  floored? 

A.  We  used  to  floor  them — we  used  to  floor  a 
majority  of  our  cars  for  the  purpose  of  carrying 
on  our  business  and  also  paying  the  drafts. 

Q.     Were  those  cars  floored  for  that  purpose? 

A.  They  were  floored  for  carrying  on  our  busi- 
ness. 

Q.  Well,  any  of  the  money  that  you  got  from 
the  flooring  of  those  cars  didn't  go  to  pay  the 
drafts,  did  it?  A.    No. 

Q.  Now,  do  you  recall  along  about  April  2nd 
when  you  came  down  to  Mexicali  to  purchase  a 
number  of  cars  from  Mr.  Luken  of  the  Mexicali 
Motors? 

A.  Well,  I  don't  recall  the  exact  date.  I  know 
I  went  down  to  Mexicali. 

Q.  At  the  time  you  were  there  do  you  recall  his 
having  asked  you  if  all  the  drafts  for  the  month  of 
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March  had  been  taken  care  of?  A.    Yes. 

Q.  And  you  recall  telling  him  that  they  had 
been? 

Mr.  Fabian:  I  object  to  that  on  the  ground  it  is 
immaterial  to  any  of  the  issues  before  this  Court 
as  to  the  [56]  title  to  the  vehicles. 

The  Referee:    What  is  the  purpose  of  it? 

Mr.  Utley:  It  shows  the  representations  that 
were  made  at  the  time  of  obtaining  possession  of 
the  cars  and  title  to  them. 

The  Referee :  You  mean  representations  made  to 
your  client? 

Mr.  Utley:    Yes. 

The  Referee:   By  the  bankrupt? 

Mr.  Utley:    Yes. 

Mr.  Fabian:  But  they  are  not  binding  on  the 
1:)anlv.  They  are  immaterial  as  far  as  the  bank  is 
concerned. 

The  Referee:  Wouldn't  that  be  so  unless  the 
bank  knew  about  it? 

Mr.  Utley :  May  it  please  the  Court,  I  will  cover 
that  point  later  on  about  the  bank. 

Mr.  McDonnell:  I  think  the  Court  should  also 
bear  in  mind  this  is  a  three-cornered  lawsuit  be- 
tween the  Trustee  and  the  bank  and  Mr.  Utley's 
client. 

Mr.  Utley:  Of  course,  the  bank  doesn't  stand  in 
the  position  of  an  innocent  purchaser. 

The  Referee:  That  is  questionable  in  California. 
Go  ahead.  I  think  the  objection  is  good  unless  you 
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can  show — unless  you  can  tie  it  up  with  the  bank 

some  way. 

Mr.  Utley:  May  it  please  the  Court,  I  will  call 
your  attention  in  a  few  minutes  as  to  how  and  in 
what  manner  the  [57]  is  not  in  the  position  of  an 
innocent  purchaser. 

The  Referee :  I  know,  but  I  mean  any  conversa- 
tions like  that  unless  the  bank  was  connected  with 
it  wouldn't  bind  the  bank,  would  it? 

Mr.  Fabian:    That  is  my  point. 

Mr.  TJtley:  This  particular  conversation  won't 
bind  the  bank.  In  other  words,  we  don't  contend 
that  the  bank  was  a  party  to  the  transaction  in 
question,  to  the  transaction  of  getting  the  cars  away 
from  my  client  without  paying  for  them — at  that 
particular  moment,  anyway. 

The  Referee:  I  think  you  had  better  drop  that 
line  unless  you  can  connect  it  with  the  bank  in  some 
way. 

Mr.  Utley:  Well,  I  believe  that  is  all  then  with 
this  witness. 

The  Referee:  Any  other  questions  of  this  wit- 
ness ? 

Mr.  Fabian:    Yes,  your  Honor. 

Cross  Examination 
Q.  (By  Mr.  Fabian)  :  Mr.  Resnick,  when  you 
obtained  these  vehicles  from  Motores  de  Mexicali, 
obtained  possession  of  them,  physical  possession  of 
them,  did  you  receive  any  documents  from  Motores 
de  Mexicali?  A.    Yes,  I  did. 
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Q.     What  documents  did  you  receive? 

A.     The  title  of  the  car. 

Q.    A  bill  of  sale.  [58] 

A.    A  registration  and  a  bill  of  sale. 

Q.     What  registration  is  that? 

A.  Well,  Mexico  is  a  non-title  State.  That  is  the 
Mexican  registration. 

Q.  You  received  a  Mexican  registration  certi- 
ficate; is  that  right?  A.    Yes. 

Q.     And  a  bill  of  sale;  is  that  right? 

A.     That  is  right. 

Q.  And  you  received  those  when  you  took  pos- 
session of  the  car;  is  that  correct? 

A.  As  a  rule  when  we  took  possession  of  the  car 
or  else  Mr.  Rodriguez  would  pick  them  up  the  next 
day  for  us  and  air  mail  them  up  here. 

Q.  But  they  were  not  transmitted  through  the 
bank?  A.     That  is  right. 

Q.  Now,  what  did  you  do  with  those  documents, 
Mr.  Resnick? 

A.  We  would  plate  the  cars  in  the  State  of  Cali- 
fornia. 

Q.  You  would  turn  those  documents  in  to  the 
Department  of  Motor  Vehicles? 

A.     And  get  title  and  registration,  yes,  sir. 

Q.  What  was  in  these  envelopes  that  are  in 
front  of  you  there?  A.     Nothing.   [59] 

Q.     As  the  Creditor's  exhibits? 

A.     Nothing,  sir. 

Q.  Well,  one  of  them  has  some  papers  in  it.  Do 
vou  want  to  open  it  up  and  see  what  that  paper  is? 
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A.    It  is  just  blank  paper. 

Q.    A  blank  piece  of  paper?  A.    Yes,  sir. 

Q.  Did  all  of  the  drafts  in  front  of  you  con- 
tain blank  pieces  of  paper?  A.     No,  sir. 

Q.     Some  of  them  were  empty? 

A.     Yes,  sir. 

Q.  Did  any  of  them  contain  the  title  documents 
to  these  vehicles?  A.     No,  sir. 

Mr.  Utley:    No  more  questions  of  Mr.  Resnick. 

The  Referee :    Any  other  questions  ? 

Mr.  McDonnell:  Yes,  I  have  some  questions  of 
Mr.  Resnick. 

Cross  Examination 

Q.  (By  Mr.  McDonnell)  :  Mr.  Resnick,  in  response 
to  Mr.  Utley's  direct  examination  you  told  us  that 
you  had  agreed  with  Mr.  Luken  that  you  would  get 
title  to  these  automobiles  at  or  about  the  time  that 
physical  possession  was  delivered.  Isn't  that  cor- 
rect? [60]  A.    Yes,  sir. 

Q.  Wasn't  that  what  I  understand  your  testi- 
mony to  be?  A.    Yes,  sir. 

Q.  When  did  that  agreement  take  place  with 
Mr.  Luken  where  you  agreed  to  get  the  title  at  the 
time  you  got  possession? 

A.  Like  I  explained  before,  I  did  business  with 
Mr.  Luken  quite  some  time  ago  before  there  was 
ever  a  Bi  Rite  Auto  Sales. 

Q.  And  had  you  always  done  business  with  Mr. 
Luken  on  this  basis?  A.    Yes. 

Q.     And  did  you  ever  give  Mr.  Luken  to  under- 
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stand  why  you  wanted  title  to  these  cars  when  you 

got  possession? 

A.  So  I  could  turn  them  into  California  title 
and  floor  them  so  I  could  pay  them. 

Q.  Did  you  tell  him  you  intended  to  take  the 
cars  and  floor  the  cars  with  some  lending  institution 
in  the  State  of  California? 

A.     Well,  that  was  the  original  basis  of  it,  yes. 

Q.  Now,  you  have  got  a  number  of  drafts  there 
before  you  ?  A.    Yes,  sir. 

Q.  I  want  you  to  look  through  them  and  tell  me 
whether  you  can  recall  when  those  drafts  were 
given  and  the  [61]  cars  they  were  given  for.  Can 
you  recall  that  occasion?  Those  are  the  unpaid 
drafts. 

A.  This  is  only  four.  We  used  to  buy,  I  imagine, 
around  40  or  50  a  month,  some  months  maybe  more. 

Q.  With  reference  to  those  particular  drafts, 
did  you  intend  or  was  it  your  intent  not  to  pay 
Mr.  Luken  on  those  drafts  when  they  were  issued? 

A.     I  certainly  didn't. 

Q.  In  other  words,  you  didn't  issue  those  drafts 
and  intend  not  to  pay  them?  A.     No. 

Mr.  McDonnell:     I  have  no  further  questions. 

Redirect  Examination 
Q.    (By  Mr.   Utley) :     Mr.  Resnick,   if  you   in- 
tended to  pay  those  drafts  when  they  were  issued, 
w^hy  did  you  floor  the  cars  and  obtain  money  on  the 
cars  and  not  use  that  money  for  the  payment  of 
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the  drafts  at  the  time  they  were  in  the  Bank  of 

America  here  in  Los  Angeles  ? 

A.  We  used  to  do  that  quite  often.  We  put 
money  in  the  bank  and  paid  some  of  the  drafts  and 
used  some  of  the  money.  We  did  that  all  the  time. 
It  was  just  a  common  practice  for  us  to  do  it  that 
way.  We  did  that  for  some  time. 

Mr.  Utley:    That  is  all.  [62] 

Recross  Examination 

Q.  (By  Mr.  Fabian)  :  In  other  words,  there  was 
an  extension  of  credit  by  Motores  de  Mexicali  to 
you;  is  that  correct? 

A.    Well,  the  credit  based  on  the  drafts. 

Mr.  Fabian:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Utley):  But  you  told  Mr.  Luken 
that  the  drafts  would  be  paid  promptly  upon  pre- 
sentation to  the  bank? 

A.    As  a  rule  we  always  paid  them,  yes,  sir. 

Mr.  Utley:    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  McDonnell)  :  But  you  had  drafts 
lay  in  the  bank  before,  that  is  before  these  four, 
that  you  paid? 

A.  Many  times  we  have  had  to  get  extensions 
because  we  couldn't  pay  drafts, — not  just  these  but 
other  drafts. 

Q.  You  got  extensions  from  Mr.  Luken;  is  that 
right?  A.    Either  Mr.  Luken  or  the  banl^. 

Mr.  McDonnell:    That  is  all. 


Bank  of  America  N,  T.  &  S.  A,,  et  ah        137 
Mr.  Utley :    That  is  all,  Mr.  Resnick.  Mr.  Luken. 

MARIO  LUKEN 

called  as  a  witness,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Utley) :  Mr.  Luken,  where  do  you 
reside?  A.     In  Mexicali. 

Q.  And  w^hat  is  the  nature  of  your  business  or 
occupation  ? 

A.  I  am  general  manager  of  Motores  de  Mexi- 
cali. 

Q.     And  how  long  have  you  been  so  engaged? 

A.     Two  years. 

Q.  During  the  latter  part  of  last  year  and  the 
first  part  of  this  year  did  you  have  some  business 
transactions  with  Mr.  Resnick  who  just  left  the 
witness   stand?  A.     Yes,   sir. 

Q.  What  was  the  general  nature  of  those  trans- 
actions? A.    We  sold  him  automobiles. 

Q.  Now,  when  you  first  began  to  deal  with  him 
did  you  sell  wholesale  to  him?  A.    Yes,  sir. 

Q.     Automobiles?  A.     Yes,  sir. 

Q.  When  you  first  began  to  deal  with  him,  under 
what  name  was  he  operating  at  that  time?  I  am 
speaking  now  [64]  of  the  fall  of  last  year. 

A.  Before  they  operated  under  Bi  Rite  we  used 
to  sell  him  cars  and  they  were  paid  with  checks  on 
the  Mexicali  Bank. 

Q.     That  was  before  they  started  with  Bi  Rite? 

A.    Yes,  sir. 

Q.     Now,  after  they  started  with  Bi  Rite  did  you 
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have  a  conversation  with  Mr.  Resnick  with  respect 

to  selling  him  cars?  A.    Yes,  sir. 

Mr.  Fabian:  I  object  to  the  conversation  as  not 
binding  on  the  bank  and  hearsay. 

The  Referee:    Wouldn't  that  be  true? 

Mr.  TJtley:  May  it  please  the  Court,  here  is  the 
situation.  We  have  a  right  to  show  fraud  here  be- 
cause otherwise  if  we  sell  automobiles  under  false 
representations  we  don't  part  with  them  volun- 
tarily, and  if  the  bank  has  knowledge  of  some  situa- 
tion that  Would  estop  them,  that  is  a  question  as  far 
as  the  bank  is  concerned. 

Now,  furthermore,  there  is  another  question  here. 
If  there  is  any  equity  in  these  cars  over  and  above 
the  amount  of  the  bank's  interest  in  them,  and  these 
titles  to  these  cars  were  obtained  from  Mr.  Luken 
under  false  pretenses,  he  would  be  entitled  to  that 
equity  without  regard  to  the  bank's  position. 

The  Referee:  I  know,  but  wouldn't  the  bank 
have  to  [65]  be  involved  some  way? 

Mr.  Fabian:    Yes. 

Mr.  Utley:  It  is  our  contention,  please  the 
Court,  that  these  drafts — if  you  will  examine  them, 
those  drafts  are  all  automobile  purchase  drafts,  and 
they  show  on  their  face  that  they  were  for  the  pur- 
chase of  a  certain  automobile,  and  they  show  on 
their  face  they  were  to  be  paid  on  presentation  to 
the  bank.  Now,  it  is  our  contention  that  those  drafts 
laying  there  in  the  bank  unpaid,  whether  Mr.  Fort 
himself  knew  about  it  or  not,  the  bank  was  charged 
with  knowledge  that  those  drafts  on  those  particu- 


Bank  of  America  N.  T,  &  S.  A.,  et  al.       139 

(Testimony  of  Mario  Luken.) 

lar  cars  described  in  the  drafts  had  not  been  paid 
and  they  were  advancing  money  on  cars  that  they 
knew  had  not  been  paid  for. 

The  Referee:  Assuming  all  that  to  be  true,  how 
would  any  conversation  of  this  witness  with  some- 
one else  with  which  the  bank  was  not  concerned 
bind  the  bank? 

Mr.  Utley :  AVell,  in  the  first  place  we  must  show 
that  there  was  a  fraudulent  representation  made  to 
Mr.  Luken  in  order  to 

The  Referee:  Well,  this  is  the  way  we  will 
handle  it.  I  will  permit  the  question  to  be  answered 
but  you  may  move  to  strike  it  unless  they  connect 
it  up  with  the  bank. 

Mr.  Fabian:     All  right. 

Mr.  McDonnell :  I  think  that  as  to  the  Trustee's 
interest,  as  Mr.  Utley  is  pointing  out,  I  think  prob- 
ably the  testimony  is  relevant  and  admissible,  and 
that  is  why  I  [66]  haven't  objected. 

The  Referee :    That  is  right. 

Mr.  Utley:  Mr.  Reporter,  will  you  read  the  last 
question  ? 

(Record  read  as  follows: 

"Q.  Now,  after  they  started  with  Bi  Rite  did 
you  have  a  conversation  with  Mr.  Resnick  with  re- 
spect to  selling  him  carsf ) 

The  Witness :    Yes,  sir,  I  did. 

Q.  (By  Mr.  Utley)  :  And  who  was  present  other 
than  Mr.  Resnick? 

A.     Mr.  Cowan's  son  and  Mr.  Rodriguez. 

Q.     And  where  did  this  conversation  take  place? 
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A.     In  my  office  in  Mexicali. 

Q.    And  do  you  recall  about  when? 

A.     I  can't  recall. 

Q.     Was  it  late  last  year  or  early  this  year? 

A.     Well,  it  was  more  late  last  year. 

Q.  And  what  was  said — what  did  Mr.  Resnick 
tell  you? 

A.  He  told  me  that  he  wasn't  in  business  any 
more  with  Mr.  Abel  Melendez,  who  was  the  man 
that  was  paying  for  the  cars  with  checks  in  Mexi- 
cali, but  now  he  was  in  a  partnership  with  Mr. 
Cowan  and  they  had  all  kinds  of  money  and  Mr. 
Cowan  had  put  up  a  guarantee  with  the  bank,  that 
they  were  going  to  buy  the  cars  with  those  drafts 
and  the  [67]  drafts  would  be  paid  immediately  on 
getting  to  the  bank. 

Q.  What  if  anything  did  he  say  to  you  with  re- 
spect to  your  delivering  him  immediate  title  to  the 
cars? 

A.  He  told  us  they  needed  the  titles  in  order  to 
bring  the  cars  across  the  border,  bring  them  into 
California,  and  then  take  those  papers  into  the 
Highway  Patrol  or  the  Registration  Department 
here  and  get  the  pink  slip,  and  with  the  pink  slip 
they  can  floor  the  cars  with  the  bank  and  pay  the 
drafts  immediately  upon  presentation  to  the  bank. 

Q.  And  did  you  believe  the  representations  he 
made  to  you  with  respect  to  their  financial  ability 
to  pay  upon  presentation? 

A.  Well,  I  believed  him.  We  had  done  business 
with  him  before. 
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Q.  And  did  you — after  his  telling  you  that,  did 
you  give  him  the  title  to  the  cars  as  well  as 

A.    Yes,  sir. 

Q.  If  you  had  known  that  the  drafts  would  not 
be  paid  immediately  upon  presentation,  would  you 
have  parted  with  title  to  the  cars? 

A.  No,  sir,  because  that  is  one  thing  I  explained 
to  him  very  clearly.  We  wouldn't  give  the  titles  un- 
less we  get  the  money. 

Mr.  McDonnell :    I  didn't  get  that  last. 
(Record  read  as  follows: 
"We  wouldn't  give  the  titles  unless  we  get 
the  money.")  [68] 

Mr.  Fabian:  I  move  to  strike  it  as  not  respon- 
sive to  any  question. 

Q.  (By  Mr.  Utley) :  Well,  what  if  anything  did 
you  say  to  him 

The  Referee :  I  suppose  that  motion  is  good.  Re- 
frame  the  question. 

Q.  (By  Mr.  Utley)  :  What  if  anything  did  you 
say  to  him,  Mr.  Luken,  when  you  were  talking  to 
him  at  the  time  about  this  beino-  a  casV  f^ransaction? 

A.  Well,  he  told  me  that  those  drafts,  we  can 
consider  that  as  a  check,  and  they  would  be  paid 
immediately  upon  presentation  to  the  bank. 

Q.  (By  the  Referee)  :  He  said  the  checks  that  he 
gave  to  you  would  be  paid  immediately  npon  j)re- 
sentation  to  the  bank? 

A.     They  were  the  same  as  a  check. 

Q.  He  said  that  would  bo  ])aid  imnKvliately  ])y 
the  bank? 
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A.  They  would  be  paid  as  soon  as  they  were 
presented  to  the  bank. 

Mr.  Utley:  May  I  have  those  drafts,  your  Honor? 

Q.  I  am  going  to  show  you  Creditor's  Exhibits 
A,  B,  C,  D  and  E  and  ask  you  to  examine  those, 
Mr.  Luken,  and  are  these  five  drafts  five  of  the 
automobile  purchase  drafts  that  were  given  to  you 
by  Bi  Rite  Sales?  A.    Yes,  sir. 

Q.     And  who  personally  handed  those  to  you? 

A.     These  were  handed  to  me  by  Mr.  Rodriguez. 

Q.     The  gentleman  sitting  there  (indicating)  ? 

A.    Yes,  sir. 

Q.  Now,  I  am  going  to  call  your  attention  to 
the  fact  that  Exhibits  A  and  B  were  dated  March  6, 
1953,  and  call  your  attention  to  the  fact  that  Ex- 
hibits C,  D  and  E  were  dated  April  2,  1953.  At  the 
time  you  received  the  April  drafts,  did  you  know 
that  the  other  two  drafts.  Exhibits  A  and  B,  had 
not  been  paid? 

A.  No,  sir.  I  didn't  know  that  they  were  un- 
paid. 

Q.    You  didn't  know  that  they  were  unpaid? 

A.    No. 

Q.  Had  your  dealings  prior  to  this  time  in  con- 
nection with  the  cashing  of  drafts  been  handled  by 
Bi  Rite  Auto  Sales  in  a  prompt  manner?  That  is, 
had  they  paid  promptly  before  that? 

A.    Yes,  sir,  they  had  been  paying. 

Q.  Would  you  have  parted  with  the  title  to  the 
automobiles  upon  any  other  condition  other  than 
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that  they  would  be  paid  promptly  upon  presenta- 
tion? A.     No,  sir. 
Mr.  Utley:    You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Fabian)  :  Well,  as  a  matter  of  fact, 
Mr.  Luken,  there  had  been  substantial  delays  in 
payments  of  some  of  these  drafts  [70]  prior  to 
March  6th,  had  there  not?  Didn't  you  have  drafts 
outstanding  before  that  time  for  say  periods  of 
weeks  ? 

A.  Well,  we  never  knew.  We  were  credited  by 
our  bank  immediately. 

Q.  Oh,  your  bank  gave  you  credit  on  them  im- 
mediately? A.     Yes,  sir. 

Q.  On  the  basis  of  your  endorsement:  is  that 
right?  A.     That  is  right. 

Q.  Once  in  a  while  some  were  returned,  though, 
isn't  that  true,  unpaid? 

A.  Until  we  get  this,  that  was  the  only  time  I 
knew  that  they  were  impaid. 

Q.  Your  bank  may  have  known  it  and  you 
didn't ;  is  that  correct  ?  A.     They  might. 

Q.  You  carry  a  sizeable  bank  balance,  I  take  it, 
with  the  Banco  Mercantil,  so  that  you  didn't  know 
specifically  what  the  condition  of  this  accoimt  was? 

A.  No,  every  time  they  make  a  charge  to  our 
account  they  let  us  know  first. 

Q.     They  let  you  know?  A.     Yes. 

Q.     And  you  didn't  check  with  them  to  find  out 
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whether  these  drafts  had  been  paid  or  not;  is  that 

right?  A.     No,  sir. 

Q.  Now,  in  this  discussion  you  testified  about, 
[71]  Mr.  Luken,  you  testified  that  Mr.  Resnick  ad- 
vised you  that — and  you  understood  that  the  pur- 
pose of  delivering  the  title  documents  in  Mexico  was 
that  the  cars  would  be  floored ;  isn't  that  correct  ? 

A.     Yes. 

Q.  And  you  understand  what  flooring  means 
and  understood  at  that  time  what  flooring  means; 
is  that  correct?  A.     Yes,  sir. 

Q.  And  that  was  contemplated  at  the  time  you 
delivered  him  the  documents?  A.     Correct. 

Q.  Now,  did  you  put  the  blank  pieces  of  paper 
in  those  envelopes,  Mr.  Luken? 

A.  No,  sir,  that  is  the  way  I  was  getting  all  the 
drafts  (indicating).  I  didn't  know  there  was  a  piece 
of  white  paper  inside,  or  whatever  there  was  inside. 

Q.  In  other  words,  that  is  just  the  way  they 
came  to  you?  A.    Yes,  sir. 

Q.  Did  you  know  there  was  blank  pieces  of 
paper  inside  of  some  of  them? 

A.  I  knew  after  I  opened  one  when  I  got  this 
back.  I  thought  maybe  it  was  a  list  of  the  cars  that 
Mr.  Rodriguez  had  specifying  title  or  something 
that  Mr.  Resnick  had,  but  I  didn't  know  it  was  a 
white  paper. 

Q.  Did  you  put  these  X's  on  the  reverse  of  the 
drafts?  [72]  A.     No,  sir. 

Q.  At  the  place  where  it  says  "Documents  En- 
closed"? A.    No. 
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Q.     Do  you  know  who  did? 

A.     Well,  I  think  Mr.  Rodriguez. 

Q.     You  don't  know  for  sure? 

A.     I  don't  know  for  sure. 

Q.     You  didn't  see  him  do  it? 

A.     No,  I  haven't  seen  him. 

Q.  Now,  the  representation  as  I  understand  it 
that  Mr.  Rodriguez  made  to  you  was  that  the 
drafts  would  be  paid? 

A.     Not  Mr.  Rodriguez,  Mr.  Resnick. 

Q.     Mr.  Resnick,  that  the  drafts  would  be  paid? 

A.    Yes. 

Q.  And  he  fell  down  on  that  promise;  is  that 
right?  A.     That  is  correct. 

Q.  And  you  placed  confidence  in  that  representa- 
tion, did  you  not?  A.    Well, 

Q.     You  must  have. 

A.  Well,  I  believed  that  the  draft  was  going  to 
be  paid  as  he  said. 

Q.  And  that  is  why  you  gave  him  the  cars  and 
the  title ;  is  that  right  ?  A.     That  is  right. 

Q.  Do  you  feel  now  that  that  confidence  was 
[73]  misplaced,  Mr.  Luken? 

A.  Well,  the  only  way  I  feel  is  that  we  should 
get  our  money  back. 

Mr.  Fabian:     No  more  questions. 

Cross  Examination 
Q.    (By  Mr.  McDonnell)  :    Mr.  Luken,  you  have 
testified  concerning  this  conversation  that  you  had 
with  Mr.  Resnick  and  Mr.  Cowan's  son  was  present 
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and  I  think  Mr.  Rodriguez?  A.     Yes. 

Q.  Did*  you  have  any  other  conversations  with 
Mr.  Resnick  or  with  anyone  else  from  the  bankrupt 
concerning  the  payment  of  these  drafts,  after  that 
time? 

A.     Any  conversation  regarding  the  drafts? 

Q.  That  is  right,  regarding  the  purchase  of  cars 
by  draft?  A.    No,  sir. 

Q.  That  was  the  one  and  only  conversation  you 
had?  A.     Yes,  sir. 

Q.  By  the  way,  do  you  do  business  with  drafts 
with  other  American  automobile  concerns  other 
than  this  one? 

A.     Yes,  we  did  it  once  but  that  is  all. 

Mr.  McDonnell :    That  is  all  the  questions  I  have. 

Redirect  Examination 

Q.  (By  Mr.  Utley)  :  You  were  asked  if  you  had 
any  other  conversations.  [74]  Did  you  see  Mr.  Res- 
nick  on  April  2nd  at  the  time  this  last  bunch  of 
drafts  were  issued? 

A.    Yes,  he  was  in  my  office  in  Mexicali. 

Q.  Did  you  have  any  conversation  with  him  at 
that  time  as  to  whether  or  not  all  the  March  drafts 
had  been  paid? 

A.    He  went  in  to  buy  more  cars 

Mr.  McDonnell:    May  we  have  the  foundation? 

Mr.  Utley:    Just  say  yes  or  no. 

The  Referee:  Everybody  stop.  Talk  one  at  a 
time.  Put  your  question  now. 

Q.    (By  Mr.  Utley)  :    Just  state  whether  or  not 
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you  had  a  conversation  with  Mr.  Resnick  at  the 

time  the  drafts  on  April  2nd  were  issued  1 

A.    Yes,  we  had  a  conversation. 

Q.     And  where  did  that  conversation  take  place? 

A.     In  my  office  in  Mexicali. 

A.     Who  was  present? 

A.    Mr.  Cowan's  son  and  Mr.  Rodriguez. 

Q.     And  Mr.  Resnick? 

A.    And  Mr.  Resnick,  yes. 

Q.  And  what  was  said  at  that  time  between  you 
and  Mr.  Resnick. 

A.  Mr.  Resnick  said  that  he  wanted  to  buy  more 
cars,  and  I  asked  him  how  he  was  with  the  drafts. 
He  said  that  everything  has  been  taken  care  of.  So 
that  is  why  I  didn't  mind  selling  him  more  cars. 

Q.  Now,  Mr.  Fabian  asked  you  if  Mr.  Resnick 
told  you  that  the  drafts  would  be  paid.  Did  he  also 
tell  you  that  the  drafts  would  be  paid  immediately 
upon  presentation  to  the  bank?  A.     Yes,  sir. 

Q.     The  same  as  a  check?  A.    Yes,  sir. 

Mr.  Utley:    I  believe  that  is  all. 

The  Referee:  All  right.  Next  witness.  You  are 
excused. 

Mr.  Utley:     Mr.  Rodriguez. 

M.  R.  RODRIGUEZ 

called  as  a  witness,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 
Q.    (By  Mr.  Utley)  :     Mr.  Rodriguez,  I'm  going 
to  show  you  Creditor's  Exhibits  A,  B,  C,  D  and  E, 
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which  are  five  drafts  which  purportedly  are  signed 

by  you.  Did  you  sign  those  drafts? 

A.     Yes,  sir. 

Q.     Did  you  also  fill  them  out? 

A.    Yes,  sir. 

Q.     And  did  Mr.  Resnick  request  you  to  do  so  ? 

A.    Yes,  sir. 

Q.  And  did  he  request  you  to  purchase  the  auto- 
mobiles described  in  those  drafts?  [76] 

A.    Yes,  sir. 

Q.  And  was  each  of  the  automobiles  delivered 
to  you  by  Mr.  Luken?  A.     Yes,  sir. 

Q.  Now,  were  you  present  sometime  late  last 
year  in  a  conversation  between  Mr.  Resnick  and 
Mr.  Luken  with  respect  to  giving  drafts  of  this 
kind  for  automobiles?  A.     Yes,  I  was  there. 

Q.    I  beg  your  pardon?  A.     I  was  there. 

Q.  And  what  was  said,  particularly  with  refer- 
ence to  the  financial  ability  of  Bi  Rite  to  pay  for 
automobiles  ? 

Mr.  Fabian:  May  I  have  the  same  objection  and 
same  ruling  as  to  this  line  of  questioning? 

The  Referee:  You  can  move  to  strike  it  all  out 
unless  it  is  connected  up  with  the  bank. 

Mr.  Fabian:    Thank  you. 

The  Witness:  Well,  when  he  got  there,  he  had 
gotten  this  new  deal  and  it  looked  like  they  had 
gotten  a  hundred  thousand  dollars  to  guarantee  the 
cars,  and  that  he  could  pay  for  them  as  soon  as  the 
cars  got  there.  In  other  words,  as  soon  as  the  drafts 
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would  get  there  they  would  be  paid  for  because  he 

had  gotten  more  money  to  buy  them. 

Q.  (By  Mr.  Utley)  :  Did  he  at  that  time  ask  to 
have  the  title  to  the  cars  delivered  directlv  to  him 
upon  making  out  a  draft?  [77] 

A.  Oh,  I  don't  remember — I  was  supposed  to 
keep  on  doing  business  the  way  we  were,  and  as 
long  as  he  had  that  guarantee,  well,  I  was  just  go- 
ing to  keep  doing  it  the  way  I  had  been  doing  it 
always. 

Q.  Did  you  know  of  any  of  his  drafts  being 
returned  until  this  bunch  in  March  and  April? 

A.     No,  sir. 

Q.    And  you  signed  them  all,  didn't  you? 

A.     Yes,  sir. 

Mr.  Utley:    You  may  examine. 

Mr.  Fabian :  I  don't  believe  I  have  any  questions 
of  this  gentleman. 

The  Referee:  Have  you  any  questions,  Mr.  Mc- 
Donnell? 

Mr.  McDonnell:  I  don't  think  so,  no,  your 
Honor. 

The  Referee:  Then  I  guess  that  is  all  wdth  this 
witness  then. 

Mr.  Utley:  That  is  all,  your  Honor.  At  this  time 
I  would  like  to  offer  in  evidence  Creditor's  Ex- 
hibits A,  B,  C,  D  and  E  as  exhibits. 

The  Referee:  Oh,  yes,  those  that  were  received 
for  identification  will  now  be  received  in  evidence. 

Mr.  McDonnell:    No  objection. 

Mr.  Fabian:    No  objection. 
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The  Referee :  Now,  anything  further  in  this  case  ? 

Mr.  Utley:  That  is  all  the  evidence  on  our  be- 
half. 

The  Referee :  How  would  it  be  to  have  this  writ- 
ten up,  [78]  gentlemen,  and  then  submit  it  on 
briefs? 

Mr.  Utley :    Satisfactory  to  me. 

Mr.  McDonnell:    That  is  O.K. 

Mr.  Fabian:  The  only  thing  is  what  happens  to 
the  vehicles  in  the  meantime.  The  market  is  going 
down. 

Mr.  McDonnell :  Mr.  Utley  has  stipulated  as  far 
as  the  four  in  which  he  is  interested  that  we  may 
sell — that  is,  to  sell  and  impound,  not  to  disburse 
the  money.  We  are  going  to  have  the  sale  tomorrow 
and  if  we  can  sell  and  impound  that  will  prevent 
the  further  depreciation  of  the  vehicles. 

The  Referee:    You  three  can  cooperate  on  that. 

Mr.  Utley:     I  have  already  stipulated. 

Mr.  McDonnell:    We  have  already  stipulated. 

Mr.  Fabian :  What  happens  if  he  don't  sell  them 
by  Wednesday?  He  is  going  to  sell  them  tomorrow, 
but  what  if  we  don't  get  a  sale  for  them  tomorrow? 
Will  they  turn  them  over  to  the  bank  then? 

Mr.  Utley:  Are  you  demanding  to  get  your 
money  out  of  them  in  each  and  every  case? 

Mr.  Fabian:    Or  give  us  the  vehicles. 

Mr.  McDonnell:  Why  don't  we  do  this.  Judge, 
put  this  over  tentatively  until  next  Wednesday.  In 
the  meantime  we  will  have  the  sale.  If  we  get 
enough  on  the  vehicles — do  I  understand  if  we  get 
sufficient,  Mr.  Fabian,  we  may  simply  sell  and  im- 
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pound,  if  we  get  more  than  you  have  against  [79] 
them? 

Mr.  Fabian:    Yes. 

Mr.  McDonnell :  If  we  get  less  we  will  then  con- 
sult as  to  what  to  do  and  then  make  a  decision  by 
next  Wednesday. 

Mr.  Fabian:  I  guess  so,  because  then  the  Judge 
will  just  be  deciding  as  to  the  impounded  funds 
rather  than  the  vehicles. 

The  Referee:    How  is  11  a.m.  next  Wednesday? 

Mr.  McDonnell :  That  is  fine  as  far  as  the  Trus- 
tee is  concerned. 

Mr.  Utley:  August  19th  I'm  not  too  sure  of  my 
calendar. 

The  Referee :    Do  you  want  to  make  it  the  20th  ? 

Mr.  Utley:  Let's  make  it  the  19th  at  11  o'clock 
and  I  will  be  here  if  I  can ;  and  our  position,  please 
the  Court,  is  quite  simple.  We  contend  that  we 
parted  with  this  title  under  a  false  representation. 
It  is  a  good  deal  like  giving  a  bum  check,  and  we 
also  concede  that  had  that  property  reached  the 
hands  of  an  innocent  purchaser  we  couldn't  have 
done  anything  about  it,  but  the  Trustee  as  to  any 
equity  certainly  doesn't  stand  in  the  position  of  an 
innocent  purchaser.  We  contend  that  the  bank  isn't 
an  innocent  purchaser  because  of  the  fact  at  the 
time  they  loaned  the  money  on  the  cars  these  un- 
paid drafts  describing  those  particular  cars  were 
lying  in  the  bank  that  advanced  this  money. 

The  Referee:  Well,  this  is  complicated  and  T 
want  to  [80]  study  the  law^  throndi  bi'iefs,  if  you 
don't  mind. 
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Mr.  Fabian:  What  about  the  filing  of  briefs 
on  it? 

The  Referee :  Do  you  want  to  fix  that  next  Wed- 
nesday ^. 

Mr.  McDonnell:  Why  don't  we  fix  it  from  the 
date  that  the  transcript  is  filed? 

The  Referee:    What  time? 

Mr.  McDonnell :  Well,  I  don't  think  we  ought  to 
try  to  proceed  before  the  transcript  is  filed. 

The  Referee:  Next  Wednesday  we  can  fix  the 
date.  Is  that  all  right? 

Mr.  Fabian:  I  think  so.  I  move  to  strike,  your 
Honor,  the  testimony  of  Mr.  Rodriguez  and  Mr. 
Luken  and 

The  Referee:  Let's  handle  that  this  way,  take 
that  under  submission  and  cover  that  on  briefs,  too. 
How  will  that  be?  I  think  that  is  a  good  motion. 

Mr.  TJtley:  I  don't  think  it  is.  It  is  not  good 
against  the  Trustee  in  any  event  because  he  stands 
in  the  position  of  the  bankrupt.  I  think  it  is  tied 
in  with  the  bank  on  the  idea  you  might  say  a  bum 
check  was  presented  to  them  for  the  sales  price  of 
that  car  and  it  was  lying  in  the  bank  at  the  time 
and  they  certainly  were  put  on  notice. 

The  Referee :  Well,  that  is  the  question,  whether 
there  was  sufficient  notice.  You  cover  that  in  your 
briefs.  [81] 


*    *    -x-    * 


[Endorsed] :   Filed  August  19,  1953. 


Ba7ik  of  America  N,  T,  &  S.  A.,  et  ah       153 

[Endorsed] :  No.  14397.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Motores  de  Mexicali, 
S.  A.,  a  corporation,  Appellant,  vs.  Bank  of  Amer- 
ica National  Trust  and  Savings  Association  and  E. 
A.  Lynch,  Trustee  of  the  Estate  of  Erbel,  Inc.,  do- 
ing business  as  Bi-Rite  Auto  Sales,  bankrupt.  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed:   June  18,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14397 

MOTORES  DE  MEXICALI,  S.  A., 

Appellant, 
vs. 
BANK  OP  AMERICA,  N.T.  &  S.A., 

Appellee. 

CONCISE   STATEMENT  OP  POINTS 

Appellant  Motores  de  Mexicali,  S.  A.  (herein- 
after called  Motores)  petitioner  on  review  in  tlie 
District  Court  from  the  order  of  the  Referee  made 
and  entered  on  January  27,  1954,  respectfully  sub- 
mits the  following  concise  statement  of  ])oints  on 
which  appellant  intends  to  rely: 
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On  the  dates  set  forth  in  its  cross-petition, 
Motores  sold,  for  cash,  and  delivered  to  the  bank- 
rupt five  automobiles  described  in  said  cross-peti- 
tion, and  as  a  mode  of  cash  payment  of  the  pur- 
chase price  thereof,  the  bankrupt  issued  and  de- 
livered to  Motores  five  automobile  purchase  money 
drafts  referred  to  in  the  record  as  Exhibits  A,  B, 
C,  D,  and  E.  The  automobiles  being  sold  were  fully 
described  upon  the  face  of  each  draft. 

Said  drafts  constituted  conditional  payment  and 
were  signed  by  the  bankrupt,  and  were  payable 
through  the  Bank  of  America  National  Trust  & 
Savings  Association,  Wilshire-La  Brea  Branch. 
Said  drafts  were,  in  due  course  of  banking  busi- 
ness, presented  at  said  Bank  for  payment,  and  pay- 
ment thereof  was  dishonored  by  the  bankrupt  and 
the  Bank.  The  purchase  price  of  said  automobiles 
was  at  no  time  paid  although  said  Bank  retained 
said  drafts  during  the  entire  period  it  was  making 
the  loans  to  the  bankrupt  hereinafter  mentioned. 
Said  transaction  constituted  a  cash  transaction ;  the 
delivery  of  said  drafts  constituted  only  a  condi- 
tional payment  of  the  purchase  price ;  the  failure  of 
the  bankrupt  and  the  Bank  to  have  said  drafts 
honored  and  paid  upon  their  presentation  in  due 
course  of  banking  business  has  vitiated  the  sale 
transaction  ipso  facto  and  ab  initio;  said  drafts 
were  worthless  and  the  purported  payment  of  the 
purchase  price  by  said  worthless  drafts  was  tanta- 
mount to  payment  by  counterfeit  money  in  specie. 
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II. 

The  provisions  of  the  Negotiable  Instruments  Act 
as  well  as  the  provisions  of  the  Sales  Act  must  be 
considered.  Therefore,  when  said  drafts  were  dis- 
honored upon  presentation  in  due  course  of  bank- 
ing business,  there  was  no  sale  and  the  title  to  said 
automobiles  was  thereupon  revested  in  appellant 
Motores  by  operation  of  law. 

III. 

The  appellee  Bank  of  America  had  knowledge 
and  actual  notice,  by  and  through  its  employees  in 
the  collection  and  loan  department,  that  said  pur- 
chase drafts  were  worthless  and  that  title  to  said 
automobiles  was  vested  in  appellant  Motores. 
Therefore,  when  the  bank  floored  the  automobiles 
and  made  the  loans  to  the  bankrupt  set  forth  in  the 
Bank's  petition  for  reclamation,  it  had  knowledge 
of  and  was  charged  with  actual  notice  that  the 
automobiles  were  unpaid  for,  and  that  the  title  to 
the  automobiles  was  vested  in  appellant  Motores. 
The  Bank  was  put  upon  notice  and  upon  inquiry, 
and  the  loan  advances  made  by  it  to  the  bankrupt 
set  forth  in  its  petition  for  reclamation  were  made 
at  its  peril.  The  Bank  then  was  in  a  position  to 
protect  the  interests  of  appellant  Motores  and  at 
the  same  time  to  protect  itself  in  the  loaning  of  the 
money  to  the  bankrupt  by  first  demanding  of  the 
bankrupt  that  the  unpaid  drafts  then  in  tlie  posses- 
sion of  the  Bank  for  the  purchase  price  of  said 
automobiles  be  paid  out  of  the  funds  loaned  hy  the 
Bank  to  the  bankrupt. 
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IV. 

The  failure  of  the  Bank  to  have  the  drafts  paid 
as  stated  in  the  preceding  specification  was  an  act 
of  negligence  on  the  part  of  the  Bank  and  Motores 
was  an  innocent  party  within  the  meaning  of  Sec- 
tion 3543  of  the  California  Civil  Code;  said  negli- 
gent act  of  the  Bank  infringed  upon  the  lawful 
rights  of  appellant  Motores  within  the  meaning  of 
Section  3516  of  the  Civil  Code;  appellant  Motores 
should  not  suffer  by  said  negligent  act  of  the  Bank 
within  the  meaning  of  Section  3520  of  the  Civil 
Code.  Therefore,  the  Bank  is  estopped  from  claim- 
ing a  lien  on  the  automobiles  in  question  superior 
to  the  title  of  appellant  Motores. 

V. 

Apart  from  the  foregoing,  the  automobiles  in 
question  were  obtained  by  the  bankrupt  from  ap- 
pellant Motores  upon  false  and  fraudulent  repre- 
sentations of  facts  as  alleged  in  the  cross-petition 
of  appellant  Motores  and  appellant  parted  with  the 
possession  of  said  automobiles  and  delivered  the 
paper  muniments  of  title  to  the  bankrupt  relying 
upon  and  believing  in  the  truthfulness  of  said  rep- 
resentations and  the  Bank  therefore  cannot  be  said 
to  stand  in  the  position  of  an  innocent  purchaser. 

VI. 

The  testimony  bearing  upon  said  false  and  fraud- 
ulent representations  made  by  the  bankrupt  to  ap- 
pellant Motores  (though  made  in  the  absence  of  the 
Bank)  was  relevant  on  the  issue  of  the  ownership 


Bank  of  America  iV.  T.  cb  S.  A.,  ei  al.        157 

of  the  automobiles  in  appellant  Motores  and  same 
was  binding  upon  the  trustee  and  the  Bank  and  the 
Court  committed  prejudicial  error  in  striking  and 
rejecting  said  testimony. 

VII. 

While  the  Referee  and  the  District  Judge  on  re- 
view correctly  found  and  determined  that  the  trans- 
action between  the  bankrupt  and  appellant  Motores 
was  a  cash  transaction  and  that  the  non-payment 
of  the  drafts  upon  their  presentation  revested  title 
to  said  automobiles  in  appellant  Motores,  the  Ref- 
eree and  the  District  Judge  on  review  committed 
prejudicial  error  in  ruling  that  said  transaction  was 
not  a  cash  sale  insofar  as  the  appellee  Bank  of 
America  was  concerned. 

VIII. 

The  findings  of  the  Referee  as  confirmed  by  the 
District  Judge  are  not  sustained  by  the  record  as 
specifically  pointed  out  in  Paragraph  VIII  of  the 
petition  for  a  review  and  the  specific  finding  of  the 
Referee  (Paragraph  16)  that  the  Bank  had  no  ac- 
tual knowledge  that  the  bankrupt's  drafts  were 
unpaid  at  the  time  the  Bank  made  its  loans  to  the 
bankrupt  is  clearly  refuted  by  the  undisputed  evi- 
dence in  the  record. 

IX. 
Conclusions  of  Law 

That  the  Court  erred  in  its  conclusion  (^f  law 
(No.  1)  that  Motores  is  estopped  to  coutc^iul  that  it 
has  a  right  to  the  vehicles  or  their  ])7^(>co('ds  su- 
perior to  that  of  the  Bank. 
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X. 

That  the  Court  erred  in  failing  to  make  the  fol- 
lowing conclusions  of  law: 

(a)  That  the  physical  delivery  by  Motores  to  the 
bankrupt  of  the  vehicles  together  with  the  simul- 
taneous delivery  of  the  paper  muniments  of  title 
to  said  vehicles,  and  the  payment  of  the  purchase 
price  for  said  vehicles  were  all  concurrent  con- 
ditions and  mutually  dependent  acts,  and  the  trans- 
action not  only  between  Motores  and  the  bankrupt 
but  also  between  Motores  and  the  Bank  was  a  cash 
transaction. 

(b)  That  the  bankrupt's  drafts  (Exhibits  A,  B, 
C,  D,  and  E)  constituted  only  a  conditional  pay- 
ment of  the  purchase  price.  The  failure  of  the 
bankrupt  to  have  said  drafts  honored  and  paid 
upon  their  presentation  to  the  bank  for  payment 
has  vitiated  the  sale  transaction  ipso  facto  and  ab 
initio,  irrespective  of  the  bankrupt's  pretended 
honest  intentions  when  the  drafts  were  issued.  The 
payment  of  the  purchase  price  by  worthless  drafts 
or  checks  is  tantamount  to  payment  by  counterfeit 
money  in  specie. 

(c)  That  when  a  check  or  draft  is  issued  to  the 
seller  for  the  purchase  price,  it  is  not  a  sale  on 
credit,  since  the  seller  has  a  right  to  believe  and 
rely  that  the  purchase  check  or  draft  is  not  worth- 
less and  that  it  would  be  paid  upon  presentation. 

(d)  That  the  Bank  was  not  a  bona  fide  purchaser 
of  the  vehicles,  it  stood  in  the  shoes  of  the  bank- 
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rupt,  and  the  Bank  could  acquire  no  better  title 
than  the  bankrupt.  The  failure  by  the  bankrupt  to 
honor  and  pay  its  drafts  rendered  the  sale  a  nullity, 
and  the  bankrupt  had  no  interest  in  the  vehicles 
which  it  could  mortgage  or  pledge,  and  the  Bank 
had  no  lien  on  the  vehicles. 

(e)  That  the  acceptance  by  Motores  of  the  bank- 
rupt's purchase  drafts  cannot  be  tortured  into  an 
estoppel  on  the  part  of  Motores  against  the  Bank. 
That  the  drafts  were  deposited  by  Motores  in  the 
regular  course  of  business,  that  the  Bank  had  actual 
knowledge  that  the  drafts  were  unpaid,  and  that 
title  to  the  vehicles  was  thereupon  revested  in 
Motores.  That  the  flooring  financing  of  the  bank- 
rupt contemplated  and  included  the  payment  of  the 
drafts,  and  that  the  flooring  financing  and  the  pay- 
ment of  the  drafts  all  constituted  a  part  and  parcel 
of  the  same  transaction,  and  that  the  Bank  was 
charged  with  knowledge  thereof. 

(f)  That  the  Court  erred  in  not  concluding  as  a 
matter  of  law  that  the  Bank  was  charged  witli  no- 
tice and  put  upon  inquiry  because  of  the  fact  that 
unpaid  drafts  were  in  its  possession  at  the  time  it 
advanced  money  upon  its  flooring  contract  agree- 
ments. 

XI. 
That  the  findings  of  the  Court  are  contrary  to 
and  in  conflict  with  the  evidence  in  the  case. 

XIT. 

That  the  conclusions  of  law  made  by  the  Court 
are  contrary  to  the  law  of  the  case. 
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XIII. 

That  the  order  of  the  Court  granting  relief  to  the 
Bank  is  contrary  to  the  law  and  the  evidence. 

XIV. 

That  the  Court  erred  in  sustaining  objection  to 
certain  evidence  offered  by  Motores  and  in  over- 
ruling certain  objections  made  to  evidence  offered 
by  the  Bank. 

Dated:    June  29,  1954. 

/s/  ERNEST  R.  UTLEY, 

Attorney  for  Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  July  2, 1954.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  RECORD 

The  record  designated  by  the  appellant  Motores 
de  Mexicali,  S.  A.,  as  material  to  the  consideration 
of  this  appeal  and  to  be  printed  is  as  follows : 

1.  Names  and  addresses  of  attorneys. 

2.  Debtor's  petition  involuntary  bankruptcy. 

3.  Resolution  attached  to  debtor's  petition. 

4.  Order  of  adjudication. 

5.  Petition  by  Bank  of  America  to  reclaim  prop- 
erty. 
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6.  Notice  of  motion  by  Motores  for  leave  to  file 
answer  and  cross  petition. 

7.  Answer  of  Motores,   affirmative  defense  and 
cross  petition. 

8.  Answer  by  trustee  to  order  to  show  cause. 

9.  Stipulation  to  sell  cars  and  to  impound  funds. 

10.  Stipulation  to  impound  funds. 

11.  Memorandum  of  opinion  by  Referee. 

12.  Objection  by  Motores  to  proposed  findings. 

13.  Findings  of  fact  and  conclusions  of  law. 

14.  Petition  by  Motores  for  review  of  Referee's 
order. 

15.  Certificate  by  Referee  on  review. 

16.  Notice  of  motion  by  Bank  of  America  to  dis- 
miss petition  on  review. 

17.  Minute  order  of  March  22,  1954. 

18.  Order  denying  petition  for  review. 

19.  Notice  of  appeal. 

20.  Transcript  of  testimony,  beginning  with  line 
17  at  page  13  up  to  and  including  line  23,  page  81. 

21.  Concise  statement  of  points  herewith  filed. 

22.  This  designation. 

Dated:   June  29,  1954. 

/s/  ERNEST  R.  UTLEY, 

Attorney  for  Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:   Filed  July  2, 1954.   Paul  P.  O'Brien, 
Clerk. 
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No.  14397. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


MoTORES  DE  Mexicali,  S.  A.,  a  corporation, 

Appellant, 

Bank  of  America  National  Trust  &  Savings  Asso- 
ciation, Appellee,  and  E.  A.  Lynch,  Trustee  of  the 
Estate  of  Erbel,  Inc.,  doing  busines  as  Bi-Rite  Auto 
Sales,  Bankrupt. 


APPELLANT'S  OPENING  BRIEF, 


Introductory  Statement. 

This  is  an  appeal  from  the  order  and  judgment  of  the 
Court  made  and  entered  on  April  29,  1954,  adopting  and 
affirming  the  order  of  the  Referee  in  Bankruptcy  made 
and  entered  in  this  reclamation  proceeding  on  January 
27,  1954,  and  denying  the  petition  of  Motores  de  Mexicali, 
S.  A.  for  a  review  of  the  aforesaid  order  of  the  Referee. 

This  appeal  attacks  only  that  part  of  the  Referee's 
order  which  awards  and  orders  payment  to  the  Bank  of 
America  National  Trust  &  Savings  Association  of  the 
sum  of  $8,262.87.  This  contest  is  one  between  Motores 
and  the  Bank,  the  Trustee  is  not  a  party  to  this  appeal. 
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For  convenience,  the  above  named  Bank  will  be  here- 
after referred  to  as  ''the  bank"  and  at  all  times  herein 
same  will  refer  to  the  Wilshire-LaBrea  Branch;  appellant 
Motores  de  Mexicali,  S.  A.  will  be  referred  to  as 
*'Motores,"  and  the  Trustee  in  Bankruptcy  as  "trustee.'' 
Erbel,  Inc.  etc.  will  be  referred  to  as  ''the  bankrupt." 

The  transaction  giving  rise  to  the  contest  between  the 
appellant  and  the  bank  was  handled  by  the  officials  and 
employees  of  the  bank  in  charge  of  the  loan  and  collection 
departments  of  its  Wilshire-LaBrea  Branch.  It  is  appel- 
lant's position  that  the  transaction  was  handled  by  them 
negligently;  that  their  negligent  conduct  was  conducive  to 
the  perpetration  of  the  fraud  by  the  bankrupt  on  the 
appellant  as  alleged  in  appellant's  cross-petition  [R.  14- 
29] ;  that  imder  Section  3543  of  the  California  Civil  Code 
as  construed  by  the  California  decisions  the  bank  "must 
be  the  sufferer";  that  its  asserted  lien  as  alleged  in  its 
reclamation  petition  [R.  7-12]  is  void  against  appellant, 
and  the  bank  was  estopped  from  disputing  or  denying 
appellant's  title  to  the  automobiles  involved  herein. 

Pleadings. 

The  bank's  reclamation  petition  [R.  7-12]  alleges  in 
substance  as  follows: 

1.  That  prior  to  bankruptcy  the  bankrupt  executed 
and  delivered  to  the  bank  trust  receipt  certificates  cover- 
ing the  automobiles  described  in  Schedule  A  attached  to 
the  petition  [R.  7],  and  that  the  balance  owing  to  the 
bank  under  these  trust  receipt  certificates  was  the  sum 
of  $23,363.00  [R.  8]. 

2.  That  prior  to  bankruptcy  the  bankrupt  also  exe- 
cuted and  delivered  to  the  bank  trust  receipt  certificates 
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covering  the  seven  automobiles  described  in  Schedule  B 
attached  to  the  petition,  and  that  these  seven  automobiles 
were  sold  by  the  trustee  for  the  sum  of  $6,599.00  [R. 
8-9]. 

The  reclamation  petition  prayed  for  an  order  directing 
the  trustee  to  deliver  to  the  bank  the  automobiles  described 
in  Schedule  A  and  to  remit  to  the  bank  the  sale  proceeds 
of  the  seven  automobiles  described  in  Schedule  B  in  the 
above  stated  amount  of  $6,599.00  [R.  10-11]. 

The  cross-petition  of  Motores  [R.  14-29]  alleges  in 
substance  as  follows: 

1.  That  five  of  the  automobiles  covered  by  the  bank's 
trust  receipt  certificates  were  the  property  of  Motores, 
and  that  the  bank's  lien  under  its  trust  receipt  certificates 
was  void  against  Motores  [R.  14-16]. 

2.  That  prior  to  bankruptcy  an  executory  sales  and 
purchase  agreement  was  made  between  the  appellant  and 
the  bankrupt  under  which  the  bankrupt  agreed  to  pur- 
chase the  five  automobiles  in  question  and  to  pay  the 
purchase  price  thereof  m  cash    [R.   18-19,   21-22]. 

3.  That  at  the  time  of  the  sale  the  bankrupt  gave  to 
Motores  five  automobile  purchase  money  drafts  [Exs.  A, 
B,  C,  D,  E]  payable  through  the  bank,  each  labeled 
''purchase  money  draft"  and  each  specifying  the  auto- 
mobile sold  and  its  purchase  price   [R.   19-20,  22-24]. 

4.  That  the  five  drafts  were  taken  by  Motores  as 
conditional  payment;  that  they  were  duly  presented  by 
Motores  for  payment  in  due  course  to  the  bank ;  that 
payment  of  said  drafts  was  dishonored;  that  due  to  its 
insolvency  the  bankrupt  was  financially  unable  to  meet 
payment  of  the  drafts;  that  the  drafts  zvcre  all  zvorthless, 
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and   that   Motores   was    an   unpaid   seller    under    Section 
1772  of  the  California  Civil  Code  [R.  20-21,  24-25]. 

5.  That  at  the  time  of  the  sale  the  bankrupt  falsely 
and  fraudulently  represented  to  Motores  that  the  drafts 
will  be  paid  upon  their  presentation  to  the  bank  and  that 
it  was  solvent  and  financially  able  to  meet  payment  of 
the  drafts  upon  their  presentation  to  the  bank;  that  in 
reliance  upon  all  and  each  of  said  representations  and 
believing  same  to  be  true,  Motores  was  importuned  to 
deliver  to  the  bankrupt  physical  possession  of  the  five 
automobiles  together  with  the  paper  titles  thereto;  and 
that  it  was  expressly  agreed  that  the  vesting  of  title  to 
the  automobiles  was  conditioned  upon  payment  of  the 
purchase  price  and  would  become  absolute  only  where  and 
if  the  drafts  were  paid  upon  their  presentation  to  the 
bank   [R.  25-26,  27-28]. 

6.  That  the  bank,  where  the  drafts  were  presented 
for  payment  and  dishonored,  had  knowledge  of  the  above 
stated  facts  [R.  15]  ;  that  the  bank  was  negligent  by 
facilitating  the  bankrupt  to  defraud  the  appellant,  and 
that  the  hank  was  estopped  from  impressing  a  lien  upon 
the  automobiles  in  question  under  its  trust  receipt  certifi- 
cates [R.  28]  under  Section  3543  of  the  California  Civil 
Code. 

It  is  to  he  noted  that  no  responsive  pleadings  were  filed 
by  the  bank  to  appellant's  cross-petition,  and  the  verity 
of  the  factual  allegations  therein  set  forth  was  not  chal- 
lenged by  the  hank's  reclamation  petition,  or  by  the  trus- 
tee's answer  to  the  order  to  show  cause  [R.  29-31]. 
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Jurisdictional   Statement. 

1st.  On  July  2,  1953,  Erbel,  Inc.,  dba  Bi-Rite  Auto 
Sales,  filed  a  voluntary  petition  in  bankruptcy  in  the 
United  States  District  Court  for  the  Southern  District 
of  CaHfornia,  Central  Division  [R.  3],  and  was  on  the 
same  day   [R.  6]   adjudicated  a  bankrupt. 

2nd.  On  July  29,  1953,  the  bank  [R.  7-12]  filed  a 
petition  in  said  bankruptcy  proceedings  to  reclaim  certain 
automobiles  and  to  recover  from  the  trustee  a  sum  in 
excess  of  $500.00. 

3rd.  On  August  3,  1953,  ]\Iotores  filed  herein  its 
answer,  containing  affirmative  defenses,  and  its  cross- 
petition  [R.  14-29],  in  which  it  claimed  the  ownership 
of  and  title  to  five  of  the  automobiles  in  question.  The 
trustee  likewise  filed  his  answer  [R.  29-31]  to  the  bank's 
petition  on  the  same  day. 

4th.  A  hearing  upon  the  ''three-cornered  controversy" 
[R.  37]  was  commenced  in  the  afternoon  of  August  13, 
1953  [Findings,  R.  59]  and  during  the  course  of  said 
hearing,  two  stipulations  were  entered  into  between  the 
interested  parties  providing  that  the  trustee  proceed  to  sell 
the  automobiles  described  in  the  bank's  reclamation  peti- 
tion and  to  impound  the  sale  proceeds  subject  to  the  orders 
to  be  made  by  the  Referee  in  respect  thereto  [R.  32-36]. 

5th.  After  the  hearing  was  concluded  and  submitted, 
the  Referee  filed  his  Memorandum  of  Opinion  [R.  37-52]. 
The  findings  of  fact  and  conclusions  of  law  and  order 
were  prepared  and  proposed  by  the  bank,  pursuant  to  the 
Referee's  direction  [R.  59-71],  and  objections  thereto 
were  made  by  Motores  fR.  53-59].  The  findings  and 
conclusions  of  law  as  prepared  by  the  bank,  with  slight 


amendments,  were  signed  by  the  Referee  on  January  27, 
1954  [R.  71]. 

6th.  Motores  filed  its  petition  for  a  review  on  Feb- 
ruary 6,  1954  [R.  71-82]  challenging  that  portion  of 
the  Referee's  order  ordering  payment  to  the  bank  of 
$8,262.87.  Same  was  submitted  on  briefs  on  March  22, 
1954,  and  the  Court  made  its  order  [R.  88-89]  on  April 
29,  1954,  sustaining  the  Referee's  order  and  adopting  his 
findings  of  fact  and  conclusions  of  law.  It  is  from  this 
order  of  the  Court  that  this  appeal  is  taken. 

Upon  the  above  court  orders,  pleadings  and  on  the 
facts  hereinafter  stated,  this  Court  has  jurisdiction  of 
this  appeal  under  the  provisions  of  Section  24  of  the 
Bankruptcy  Act;  the  amount  involved  is  in  excess  of 
$500.00. 

Facts. 

Appellant,  Motores,  is  a  duly  organized  corporation 
under  the  laws  of  Mexico,  having  its  principal  place  of 
business  at  Mexicali,  Mexico. 

It  is  engaged  in  the  sale  of  new  and  used  automobiles. 
Before  the  incorporation  of  the  bankrupt,  its  manager, 
Erwin  G.  Resnick,  had  bought  used  automobiles  in  Mexi- 
cali from  Motores  at  wholesale  and  paid  for  same  by 
check  [R.  137]  ;  and  he  was  well  known  to  Luken,  the 
manager  of  Motores,  before  the  organization  of  Resnick's 
bankrupt  company   [R.   128-129]. 

After  the  bankrupt  was  incorporated  and  in  the  latter 
part  of  1952,  Mr.  Luken,  the  manager  of  Motores,  had 
a  conversation  at  Mexicali  with  Mr.  Resnick,  the  mana- 
ger of  the  bankrupt,  with  reference  to  the  selling  to 
the    bankrupt    of    used    automobiles.     This    conversation 
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took  place  in  the  presence  of  Ray   Cowan  and  one  Mr. 
Rodriguez,  the  car  buyer  for  the  bankrupt  [R.  129-131]. 

Mr.  Resnick  there  told  Mr.  Luken  of  the  formation  of 
the  bankrupt  company,  and  of  his  partnership  with  Mr. 
Cowan,  and  that  they  had  all  kinds  of  money;  that  they 
had  Bank  of  America  flooring  plus  a  continuing  guarantee 
of  William  D.  Cowan,  the  father  of  Ray  Cowan,  of 
$100,000.00  at  said  bank  [R.  140]  ;  that  the  drafts  for 
the  purchase  of  automobiles  will  be  paid  immediately 
upon  presentation  to  the  bank;  that  the  drafts  would  be 
considered  the  same  as  a  check  and  they  would  be  paid 
immediately  upon  presentation  to  the  bank  [R.  129-139  to 
143-147].  Mr.  Luken,  who  had  done  business  before  with 
Mr.  Resnick,  believed  in  and  relied  upon  the  representa- 
tions made  by  Resnick  with  respect  to  their  financial 
ability  to  pay  immediately  upon  the  presentation  of  drafts 
to  the  bank,  and  that  the  same  would  be  so  paid. 

Resnick  [R.  140]  also  told  Luken  that  the  titles  to  the 
automobiles  were  needed  in  order  to  bring  the  cars  across 
the  border  into  California,  and  to  secure  California  regis- 
tration so  that  with  the  pinks  they  could  floor  the  cars 
with  the  bank  to  pay  the  drafts  immediately  upon  their 
presentation  to  the  hank.  The  sales  were  at  all  times 
intended  as  cash  sales;  and  as  each  car  was  purchased, 
the  bankrupt  issued,  over  the  signature  of  Mario  Rod- 
riguez, who  was  authorized  by  the  bankrupt  to  sign 
drafts  and  to  purchase  the  cars  |  R.  128  and  148-149], 
a  purchase  draft  on  the  printed  form  of  the  bankrupt. 
The  drafts  on  their  face  each  fully  described  the  automo- 
bile purchased  and  specified  the  purchase  price  thereof  [R. 
148].  The  drafts  were  all  presented  for  payment  through 
the  Wilshire  and  La  Brea  branch  of  the  bank,  the  same 
branch  which  floored  the  automobiles   in   question. 
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The  previously  issued  purchase  drafts  were  all  paid 
promptly  upon  presentation  to  the  bank  [R.  130]  until 
in  March  and  April  of  1953,  when  the  drafts  in  question 
were  dishonored. 

The  bank  had  floored  automobiles  for  the  bankrupt 
[R.  beginning  p.  109]  commencing  sometime  during  the 
latter  part  of  1952;  and  same  continued  through  the 
transactions  here  involved.  The  loans  herein  involved 
were  made  by  the  bank  to  the  bankrupt,  under  its  flooring 
arrangement,  on  the  automobiles  in  question  while,  and 
despite  the  fact  that  the  unpaid  purchase  drafts  in  question 
were  in  the  hank's  possession.  [See  testimony  of  Mr. 
Fort,  beginning  at  p.   108  of  R.] 

Mr.  Fort  admitted  upon  cross-examination  [R.  119- 
120]  that  he  personally  knew  on  May  19,  1953,  that  the 
drafts  had  not  been  paid;  yet  on  this  very  day,  Mr.  Fort, 
assistant  cashier  of  the  bank,  made  a  loan  to  the  bank- 
rupt of  $4,925.00,  which  included  the  flooring  of  the  two 
Chevrolets  in  question  [R.  114].  The  bankrupt  was  not 
credited  with  this  money  until  two  days  later,  May  21st. 

The  above  admissions  were  elicited  on  cross-examina- 
tion, while  on  direct  examination  [R.  116]  Mr.  Fort 
denied  knowledge  that  the  cars  in  question  had  not  been 
paid  for.  We  reserve  further  comment  upon  this  subject 
until  later  on  in  the  brief. 

It  is  singular  that  the  hank  did  not  see  fit  to  have  the 
officials  of  its  collection  department  testify  at  the  hearing. 

Possession  of  the  1951  Buick  and  the  1950  Oldsmobile 
in  question  were  obtained  from  Motores  by  the  bankrupt 
on  March  6,  1953  and  the  two  Chevrolets  and  the  1952 
Buick  on  April  2,  1953.    This  was  done  upon  the  issuance 
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to  Motores  of  the  purchase  drafts  Exhibits  A,  B,  C, 
D  and  E.  When  Motores  dehvered  the  three  additional 
cars  to  Mr.  Rodriguez  on  April  2,  1953  it  was  not  aware 
that  the  previously  issued  March  drafts  [Exs.  A  and  B], 
had  been  dishonored  [R.  142-143].  In  fact,  Resnick 
told  Luken  on  this  very  day  that  they  had  been  taken 
care  of. 

The  drafts  Exhibits  A  and  B  were  both  dated  March 
6,  1953  which  were  presented  for  payment,  in  the  regular 
course  of  business,  to  the  bank  on  or  about  March  11, 
1953,  and  were  dishonored;  on  or  about  March  18,  1953, 
said  two  drafts  were  returned  unpaid  to  the  bank  in 
Mexicali,  Mexico,  where  Motores  maintained  its  account; 
on  March  28,  1953  the  aforesaid  drafts  were  forwarded 
for  collection  by  Motores'  bank  to  the  aforesaid  branch  of 
the  Bank  of  America  and  after  again  being  dishonored, 
were  returned  to  Motores'  bank  on  May  19,  1953;  Motores 
had  no  knowledge  of  and  was  not  aware  [R.  142-147]  that 
the  drafts  issued  under  date  of  March  6,  .1953,  had  been 
dishonored  at  the  time  it  accepted  the  three  drafts  under 
date  of  April  2,  1953,  Exhibits  C,  D,  and  E;  the  drafts. 
Exhibits  C,  D,  and  E,  were  presented  for  payment,  in 
the  regular  course  of  business,  to  the  said  bank  on  or 
about  April  7,  1953,  the  same  were  dishonored,  and  were 
returned  unpaid  on  May  19,  1953. 

When  the  drafts  were  issued  and  delivered  to  Motores, 
and  as  a  part  of  the  same  transaction,  it  delivered  to 
the  bankrupt  the  Mexican  registration  papers  and  bills  of 
sale  to  the  automobiles  described  upon  the  face  of  the 
drafts  for  the  purposes  hereinbefore  enumerated. 
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MoTORES  Testified  Without  Contradiction  That  It 
Would  Not  Have  Parted  With  the  Automobiles 
in  Question  and  With  the  Muniments  of  Title 
Thereto  Had  It  Known  That  Said  Drafts 
Would  Not  Be  Paid  Immediately  Upon  Presen- 
tation TO  THE  Bank  [R.  141]. 

The  dates  upon  which  the  bank  made  the  loans  to  the 
bankrupt  under  the  flooring  arrangement  upon  the  five 
cars  in  question  are: 

1951  Buick— April  6,  1953. 
1950  Oldsmobile— April  8,   1953. 

1952  Buick— May  9,  1953. 

Two  1952  Chevrolets— May  19,  1953. 

On  all  of  the  above  dates  the  unpaid  drafts  were  in 
the  collection  department  of  the  same  bank,  who  loaned 
the  money  to  the  bankrupt  under  the  flooring  arrange- 
ment. Drafts,  Exhibits  A,  B,  C,  D,  and  E,  each  accurately 
described  upon  its  face  the  automobile  sold  and  specified 
the  amount  of  the  purchase  price,  and  showed  upon  its 
face  that  it  was  an  automobile  purchase  draft. 

The  1952  Buick  was  sold  by  the  bankrupt  to  one  Mays 
and  the  trustee  has  realized  from  the  sale  of  said  Buick 
cash  in  the  sum  of  $2,441.00;  the  Buick  was  then  traded 
by  Mays  for  a  1947  Mercury,  which  was  thereafter  sold 
by  the  trustee  for  a  cash  realization  of  $400.00. 

At  the  same  time  when  the  bank  loaned  money  upon 
the  1952  Buick,  it  also  made  a  loan  upon  the  1950  Chev- 
rolet, which  was  subsequently  sold  by  the  trustee.  There 
was  realized  by  him  from  said  sale  the  sum  of  $1,341.32, 
and  all  of  the  aforesaid  sums  of  money  aggregating 
$3,782.32,  are  now  in  his  possession  and  constitute  the 
proceeds  of  said  vehicles. 
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Pursuant  to  stipulation  of  the  interested  parties  herein, 
the  trustee  was  empowered  to  sell  the  remaining  automo- 
biles and  impound  the  funds  to  await  the  decision  of 
the  Court,  the  total  amount  of  cash  herein  involved  being 
$10,355.14;  the  stipulation  calling  for  a  reasonable  part 
of  the  proceeds  to  cover  costs  of  sale,  the  rights  of  the 
respective  parties  to  attach  to  the  proceeds  of  said  sales 
in  the  same  manner  and  to  the  same  extent  as  such  rights 
attached  to  the  said  motor  vehicles  themselves. 

There  are  other  facts  which  we  may  desire  to  mention 
later  in  this  brief,  however,  we  believe  the  above  stated 
facts  give  this  Honorable  Court  a  rather  concise  picture 
of  the  transaction. 

Evidence  Excluded  and  Stricken  by  the  Referee. 

1.  Resnick,  the  manager  of  the  bankrupt,  was  not 
permitted  to  answer  the  question  put  to  him  on  cross- 
examination  that  he  told  Motores  at  the  time  the  bank- 
rupt purchased  the  three  cars  on  April  2,  that  the  drafts 
issued  in  March  had  all  been  paid   [R.   130-132]. 

2.  The  testimony  of  Motores  bearing  on  the  bank- 
rupt's fraud  that  enabled  the  bankrupt  to  acquire  the 
automobiles  in  question  without  payment  was  stricken  by 
the  Referee  and  the  District  Judge  on  the  ground  that 
it  was  not  binding  on  the  bank  [R.  138-139]. 

3.  The  testimony  of  Rodriguez  to  the  same  effect  was 
also  stricken  by  the  Referee  and  the  District  Judge  for 
the  same  reason,  as  was  the  testimony  of  Resnick  |  R. 
beginning  with  p.  147].  (See  bank's  motion  to  strike 
[R.  152]  and  the  ruling  of  the  Court  granting  this  motion 
[R.  50-52;  70-71].) 
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Appellant  contends  that  this  testimony  was  binding  on 
the  bank  because  it  served  as  corroborative  proof  of  the 
expressed  intention  of  Motores  and  the  bankrupt  that  the 
sale  transaction  was  a  cash  transaction,  and  not  a  credit 
transaction.  It  was  also  admissible  upon  the  question  of 
the  bankrupt's  fraud.  (It  is  axiomatic  that  the  hearsay 
evidence  rule  does  not  come  into  play  if  the  issue  is 
directed  to  proof  of  intention.)  This  testimony  also  for- 
tified appellant's  contention  that  the  bank,  whose  negli- 
gence was  emplacent  in  the  bankrupt's  fraud,  was  es- 
topped from  denying  that  the  sale  transaction  was  a  cash 
transaction,  and  from  denying  Motores'  title  to  the  five 
automobiles. 

Specifications  of  Error. 

I. 

The  Court  erred  in  failing  to  find  and  conclude  that 
the  delivery  of  the  drafts  in  question,  Exhibits  A,  B,  C, 
D,  and  E,  constituted  conditional  payments  of  the  pur- 
chase price;  that  the  failure  to  have  said  drafts  paid  upon 
their  presentation  in  due  course  of  banking  business  viti- 
ated the  sale  transaction  ipso  facto  and  ab  initio;  that  there 
was  no  sale,  and  that  the  title  to  said  automobiles  was 
thereupon  vested  in  Motores  by  operation  of  law. 

II. 

The  Court  erred  in  failing  to  find  and  conclude  that 
the  bank  had  knowledge  and  notice  by  and  through  its 
employees  in  the  collection  and  loan  departments,  that  said 
purchase  drafts  were  worthless  and  that  title  to  said  auto- 
mobiles was  vested  in  appellant,  Motores;  that  when  the 
bank  floored  the  automobiles  and  made  the  loans  to  the 
bankrupt,  it  had  knowledge  of  and  was  charged  with  no- 
tice that  the  automobiles  were  unpaid  for,  and  that  title 
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to  the  automobiles  was  vested  in  appellant,  Motores;  that 
the  bank  was  put  upon  notice  and  inquiry,  and  the  loan  ad- 
vances made  by  it  to  the  bankrupt  upon  the  automobiles 
in  question  were  made  at  its  peril;  that  the  bank  was  in 
a  position  to  protect  the  interests  of  appellant,  Motores, 
and  at  the  same  time  to  protect  itself  in  the  loaning  of  the 
money  to  the  bankrupt  by  first  paying  the  drafts  then  in 
its  possession  or  making  the  loan  checks  payable  to  Mo- 
tores and  the  bankrupt;  that  the  bank's  failure  to  have 
the  drafts  paid  out  of  the  loans  was  a  negligent  act  on 
the  part  of  the  bank,  and  Motores  was  an  ''innocent  per- 
son" within  the  meaning  of  Section  3543  of  the  California 
Civil  Code ;  and  that  the  bank  is  estopped  from  claiming  a 
lien  on  the  Motores  property. 

III. 

The  Court  erred  in  failing  to  find  and  conclude  from 
the  evidence  that  the  automobiles  in  question  were  ob- 
tained by  the  bankrupt  from  Motores  upon  the  bankrupt's 
false  and  fraudulent  representations  of  facts  as  alleged  in 
the  cross-petition  of  appellant,  Motores;  that  Motores 
parted  with  the  possession  of  said  automobiles  and  de- 
livered the  paper  muniments  of  title  to  the  bankrupt  rely- 
ing upon  and  believing  in  the  truthfulness  of  said  false 
representations,  and  that  the  bank  w^as  not  an  ''innocent 
person"  within  the  meaning  of  Section  3543  of  the  Civil 
Code  of  California. 

IV. 

The  testimony  bearing  upon  the  aforesaid  false  and 
fraudulent  representations  made  by  the  bankrupt  to  Mr. 
Luken,  the  manager  of  Motores  (albeit  made  not  in  the 
presence  of  the  bank)  was  binding  on  the  bank  for  the 
reasons  stated  under  the  heading  of  "Evidence  Excluded 
and  Stricken"  hereinabove. 
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V. 
Although  the  Referee,  and  the  District  Judge  on  review, 
found  and  determined  that  the  transaction  between  the 
bankrupt  and  Motores  was  "intended  that  the  sales  be 
sales  for  cash"  [Finding  XVII,  R.  67],  the  Court  erred  in 
failing  and  refusing  to  rule  that  the  transaction  was  a  cash 
sale  both  as  to  the  bankrupt  and  the  bank  and  that  the  non- 
payment of  the  drafts  upon  their  presentation  had  vested 
the  title  to  said  automobiles  in  Motores;  that  the  sale  was 
a  conditional  sale  under  Section  1762,  Civil  Code,  and 
that  the  delivery  of  the  cars  and  the  muniments  of  titles 
and  the  payment  of  the  drafts  were  concurrent  conditions. 
[See  objection  to  findings,  II,  R.  54.] 

VI. 

The  findings  of  the  Referee  as  confirmed  by  the  Dis- 
trict Court  are  repudiated  by  the  record  as  specifically 
pointed  out  in  Paragraph  VIII  of  the  petition  for  a  re- 
view [R.  74-80]  and  in  appellant's  objections  to  said 
findings.     [R.  53-59.] 

VII. 

The  Court  erred  in  concluding  as  a  matter  of  law  that 
Motores  was  estopped  from  claiming  that  it  had  title  to 
the  vehicles  or  their  proceeds  superior  to  the  bank. 

VIII. 

That  the  Court  erred  in  failing  to  make  the  following 
conclusions   of   law : 

(a)  That  the  physical  delivery  by  Motores  to  the  bank- 
rupt of  the  vehicles  together  with  the  simultaneous  deliv- 
ery of  the  paper  muniments  of  title  to  said  vehicles,  and 
the  payment  of  the  purchase  price  thereof,  were  all  con- 
current conditions  and  mutually  dependent  acts,  and  the 
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transaction  was  a  cash  transaction  not  only  between  Mo- 
tores  and  the  bankrupt  but  also  between  Motores  and 
the  bank. 

(b)  That  the  bankrupt's  drafts  [Exs.  A,  B,  C,  D,  and 
E]  constituted  only  a  conditional  payment  of  the  purchase 
price.  The  failure  of  the  bankrupt  to  have  said  drafts 
honored  and  paid  upon  their  presentation  to  the  bank  for 
payment  has  vitiated  the  sale  transaction  ab  initio,  irre- 
spective of  the  bankrupt's  pretended  honest  intentions 
when  the  drafts  were  issued.  The  payment  of  the  pur- 
chase price  by  worthless  drafts  or  checks  is  tantamount 
to  payment  by  counterfeit  money  in  species. 

(c)  When  a  check  or  draft  is  issued  to  the  seller  for 
the  purchase  price,  it  is  not  a  sale  on  credit,  since  the 
seller  has  a  right  to  believe  and  rely  that  the  purchase 
check  or  draft  is  not  worthless  and  that  it  would  be  paid 
upon  presentation. 

(d)  That  the  bank  was  not  an  'innocent  person,"  and 
that  it  could  acquire  no  better  title  than  the  bankrupt. 
The  failure  by  the  bankrupt  to  honor  and  pay  its  drafts 
rendered  the  sale  a  nullity,  and  the  bankrupt  had  no  inter- 
est in  the  vehicles  which  it  could  mortgage  or  pledge,  and 
the  bank's  lien  on  the  vehicles  was  void. 

(e)  That  the  acceptance  by  Motores  of  the  bankrupt's 
purchase  drafts  cannot  be  tortured  into  an  estoppel  on 
the  part  of  Motores  against  the  bank.  The  drafts  were 
deposited  by  Motores  in  the  regular  course  of  business, 
and  the  bank  had  actual  knowledge  that  the  drafts  were 
unpaid,  and  that  title  to  the  vehicles  was  thereupon  vested 
in  Motores.  That  the  flooring  financing  of  the  bankrupt 
contemplated  and  included  the  payment  of  the  drafts,  and 
the  flooring  financing  and  the  payment  of  the  drafts  all 
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constituted  a  part  and  parcel  of  the  same  transaction,  and 
the  bank  was  charged  with  knowledge  thereof. 

(f)  That  the  court  erred  in  not  concluding  as  a  matter 
of  law  that  the  bank  was  charged  with  notice  and  put 
upon  inquiry,  since  the  unpaid  drafts  were  in  its  posses- 
sion at  the  time  it  made  the  loans  under  its  flooring  ar- 
rangement with  the  bankrupt. 

IX. 

The  findings  of  the  Court  are  contrary  to  and  in  con- 
flict with  the  evidence  in  the  case.  , 

X.  ^ 

The  conclusions  of  law  made  by  the  Court  are  contrary 
to  the  law  of  the  case. 

XL 

The  order  of  the  Court  granting  relief  to  the  bank  is 
contrary  to  the  law  and  the  evidence. 

XII. 
The  Court  erred  in  sustaining  the  bank's  objection  to 
the  following  question  propounded  to  Erwin  J.  Resnick: 

"Q.     And   you    recall    telling   him    that    they   had 
been?"     [R.  130-131.]    [See  Court  ruling  at  p.^  132.] 

The  above  quoted  question  referred  in  context  to  the 
fact  that  Resnick  had  told  Luken  on  April  2,  the  date 
the  last  drafts  were  given,  that  the  March  drafts  had  all 
been  taken  care  of. 

XIII. 
That  the  Court  erred  in  granting  the  bank's  motion  to 
strike   the   testimony,   and   in   ordering   the   testimony   of 
Luken,  Resnick  and  Rodriguez  stricken  [R.  70-71]. 


< 


I 


—17— 
ARGUMENT. 
POINT  ONE. 

The  Sale  of  the  Automobiles  Here  Involved  Was  a 
Cash  Sale.  The  Delivery  of  the  Automobiles  and 
the  Muniments  of  Title  and  the  Payment  of  the 
Drafts  Were  Concurrent  Conditions.  The  Sale 
Was  a  Conditional  Sale  Under  Section  1762  of 
the  Civil  Code  of  California.  The  Bank  Was 
Estopped  From  Denying  Motores'  Title. 

The  Referee  in  his  Memorandum  Opinion,  in  comment- 
ing upon  the  law  of  the  case  [R.  43]  stated  as  follows: 

"1.  In  View  of  All  the  Circumstances,  Title  Did 
Not  Pass  From  the  Mexican  Corporation  to  the 
Bankrupt.     .     .     . 

The  evidence  indicates  that  the  Mexican  corpora- 
tion and  the  bankrupt  contemplated  a  sale  for  cash. 
It  is  true  that  no  checks  were  given,  but  the  drafts 
given  were  intended  to  be  of  a  similar  nature.  The 
bankrupt  represented  and  the  Mexican  corporation 
understood  that  the  drafts  would  be  paid  upon  their 
presentation  to  the  Bank. 

The  California  law  seems  clear  that  where  the 
terms  of  sale  are  cash,  the  title  to  the  goods  does  not 
pass  until  payment  of  the  price.  Puritas  Coffee  & 
Tea  V.  De  Martini,  56  C.  A.  528,  206  P.  98.  And 
where  a  check  is  give  upon  delivery,  the  sale  is  one 
for  cash,  and  if  the  check  is  dishonored  the  title  to 
the  goods,  as  between  the  parties  remains  in  the 
seller.  South  San  Francisco  Packing  and  Provision 
V.  Jacobsen,  183  C.  131,  190  P.  628;  Peerless  Mo- 
tor Co.  V.  Sterling  Finance,  139  C.  A.  621,  34  P.  (2) 
738;  Clark  v.  Hamilton  Diamond,  209  C.  1,  284  P. 
915.  See  to  the  same  effect:  DeVries  v.  Ellison, 
D.  C.  Minn.,   100  F.  S.  781,  affirmed  C.   C.  A.  8, 
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199  F.  (2)  677,  (Iowa  and  Minnesota  law);  Eng- 
strom  V.  Benzel,  C.  C.  A.  9,  191  F.  (2)  689,  (Wash- 
ington law) ;  Johnson  v.  Robinson,  C.  C.  A.  5,  203 
F.  (2)  135  (Texas  and  Oklahoma  law).  Where  cat- 
tle are  sold  for  cash  and  a  draft  is  given  for  the  pur- 
chase price,  but  the  draft  is  dishonored,  title  as  be- 
tween the  parties  to  the  sale  remain  in  the  seller. 
Towey  v.  Esser,  133  C.  A.  669,  24  P.  (2)  853. 
We  are  not  dealing  here  with  a  situation  where  a 
check  or  draft  is  given  in  absolute  payment.  Peerless 
Motor  V.  Sterling  Finance,  139  C.  A.  621,  34  P. 
(2)  738,  in  which  event  title  passes  even  if  the  check 
or  draft  is  not  honored." 

We  agree  that  the  above  statement  of  the  law  is  cor- 
rect, but  our  complaint  arises  over  the  fact  that  the 
Referee  did  not  follow  through  with  this  line  of  reason- 
ing in  his  findings  of  fact  and  conclusions  of  law. 

Believing  that  some  extended  quotations  from  the  au- 
thorities herein  relied  upon  may  facilitate  a  clearer  un- 
derstanding of  the  argument  that  is  to  follow,  same  are  set 
forth  in  the  appendix. 

We  believe  and  urge  that  an  automobile  purchase  draft 
in  the  form  and  language  of  Exhibits  A,  B,  C,  D,  and  E 
shows  on  its  face  a  cash  sale  transaction  under  the  rea- 
soning in  the  following  cases: 

De  Fries  v.  Sig  Ellingson  &  Co.,  100  Fed.  Supp. 
781,  affd.  in  199  F.  2d  677; 

Engstrom  v.  Benzel,  191  F.  2d  689; 

Engstrom  v.  Wiley,  191  F.  2d  684; 

Johiison  V.  Robinson,  et  al.,  203  F.  2d  135; 

Towey  v.  Esser,  133  Cal.  App.  669; 

and  other  cases  cited  in  appendix. 
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POINT  TWO. 

The  Automobiles  and  the  Muniments  of  Title  Thereto 
Were  Obtained  From  Motores  Upon  False  and 
Fraudulent  Representations,  Which,  Under  the 
Law  of  California,  Is  Theft.  Under  Such  Circum- 
stances, Motores  Never  Parted  With  Title  Thereto 
and  Motores  Was  an  "Innocent  Person." 

This  fact  is  doubly  emphasized  when  the  last  automo- 
biles were  purchased  on  April  2,  1953,  and  automobile 
purchase  drafts  issued  as  a  means  of  payment.  At  this 
very  moment,  the  March  6th  drafts  were  in  the  bank's 
collection  department  unpaid,  yet  when  Mr.  Luken  asked 
Mr.  Resnick  if  all  these  drafts  had  been  taken  care  of, 
Resnick's  answer  was  that  they  had  been.  Resnick  knew 
that  his  answer  was  false  and  upon  this  false  statement 
he  obtained  three  more  cars. 

In  the  early  case  of  Knapp  v.  Lyman,  44  Gal.  App.  283, 
Judge  James,  while  a  Justice  of  the  Appellate  Court,  says 
that  it  is  immaterial  whether  the  automobile  be  obtained 
by  larceny  or  by  obtaining  the  property  by  false  pretenses. 

The  case  before  this  Honorable  Court  is  only  different 
factually  from  the  Knapp  v.  Lyman  case  in  that  while  the 
bank  did  see  the  pink  certificates  in  the  hands  of  the  bank- 
rupt, it  made  no  inquiry  as  to  how  or  why  the  bankrupt 
had  obtained  the  muniments  of  title  contrary  to  the  terms 
of  the  drafts.  It  could  have  ascertained  the  true  facts, 
which  it  could  easily  have  done.  Clearly,  it  was  grossly 
negligent  in  not  requiring  the  payment  of  the  drafts  cover- 
ing the  cars  upon  which  it  was  loaning  the  money.  It 
was  negHgent  in  accepting  the  pink  certificates  showing 
the  bankrupt  to  be  the  owner,  w^hich  was  contrary  to 
the  facts  shown  upon  the  face  of  the  drafts,  without  first 
making   careful   inquiry.     It   accepted   them    at   its    peril. 
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It  must  be  remembered  that  the  bank,  upon  its  own  mo- 
tion, has  caused  the  Referee  to  strike  from  the  record 
any  evidence  which  would  show  in  any  way  the  change  in 
the  procedure  it  followed  under  the  terms  of  the  draft. 
That  so  far  as  the  record  now  stands  as  against  the  bank 
there  was  no  change  in  the  procedure  to  be  followed  un- 
der the  terms  of  the  drafts,  yet,  under  the  record,  the 
bank  without  inquiry  accepted  the  bankrupt  as  the  owner 
of  these  cars,  who,  over  its  own  signature  was  not  sup- 
posed to  have  title  until  the  cars  were  paid  for  in  the 
amount  shown  in  the  respective  drafts.  Was  this  the 
act  of  a  prudent  and  careful  banker  or  was  it  downright 
carelessness  ? 

It  would  seem  that  knowledge  of  possession  of  prop- 
erty accompanied  by  indicia  of  title  is  of  little  value  to 
the  bank,  without  proper  inquiry,  when  it  had  in  its  pos- 
session the  drafts  given  for  the  purchase  price  which 
clearly  indicated  that  the  delivery  of  the  muniments  of 
title  was  conditional  upon  payment  of  the  purchase  price. 

See  Nathe  v.  Fred  W.  Gray  Co.,  75  Cal.  App.  2d  682, 
at  686,  and  Kamherg  v.  Springfield  Nafl  Bank,  103  A. 
L.  R.  at  306,  above  cited. 
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POINT  THREE. 

The  Negligent  Failure  by  the  Loan  and  Collection 
Departments  of  the  Bank  to  Honor  the  Drafts  Out 
of  the  Funds  Credited  to  the  Account  of  the 
Bankrupt  Under  the  Flooring  Arrangement  Was 
Imputable  to  the  Bank.  This  Negligence  Fur- 
nished Fertile  Soil  and  Seed  for  the  Bankrupt's 
Fraud  on  Motores,  and  the  Bank  Was  Not  an 
"Innocent  Person''  Under  Section  3543  of  the 
Civil  Code. 

This  subject  concerns  the  application  of  the  well  settled 
law  of  respondeat  superior  and  ostensible  authority.  The 
opinion  of  the  Referee  indicates  [see  p.  49  of  the  R.] 
that  this  law  was  narrowly  construed  by  the  Referee. 

In  discussing  this  feature  of  the  case,  we  do  for  the 
present  put  aside  the  fact  (a)  that  Motores  was  precluded 
by  the  Referee  to  establish  lack  of  negligence  on  its  part 
and  that  it  was  an  ''innocent  person"  within  the  letter 
and  spirit  of  Section  3543  of  the  California  Civil  Code, 
and  (b)  that  the  findings  of  the  Referee  that  the  bank 
was  an  ''innocent  person"  was  based  wholly  on  testimony 
which  was  stricken  from  the  record  on  the  hank's  motion. 
This  point  is  discussed  elsewhere  in  this  brief.  It  suf- 
fices at  this  time  to  point  out  that  the  ruling  of  the  Referee 
and  of  the  District  Judge  on  this  issue  does  not  in  our 
judgment  square  with  sound  judicial  reasoning  and  is 
somewhat  quixotic. 

Turning  to  the  problem  presented  in  the  above  cap- 
tioned heading,  we  primarily  draw  the  Court's  attention 
to  these  uncontrovertible  facts: 

1.  That  the  branch  bank  at  which  the  drafts  were 
made  payable  zvas  the  same  branch  bank  whicJi  loaned  the 
bankrupt  the  moneys  under  the  flooring  arrangement. 
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2.  That  the  drafts  were  presented  for  payment  to  the 
same  branch  bank. 

3.  That  it  was  the  same  branch  bank  that  made  the 
loans  to  the  bankrupt  under  the  flooring  arrangement  upon 
the  automobiles  clearly  identified  on  the  very  face  of  the 
drafts. 

4.  That  the  unpaid  drafts  were  in  the  possession  of 
the  same  branch  of  the  bank  when  the  loans  to  the  bank- 
rupt were  credited  to  its  account  under  the  flooring  ar- 
rangement. 

5.  That  the  loan  and  collection  departments  of  the 
bank  were  its  duly  authorized  agents  and  employees  in 
charge  of  the  business  of  the  bank. 

6.  That  in  each  instance  the  transactions  herein  in- 
volved were  had  zvith  the  bank  through  its  duly  author- 
ized agents  and  employees  in  the  course  of  its  regular 
banking  business. 

It  seems  to  be  well  settled  that  the  acts  of  the  agents 
and  the  employees  of  the  bank  were  binding  on  the  bank 
and  that  their  knowledge  of  the  transaction  in  question 
was  the  knowledge  of  the  bank  itself. 

This  law  seems  to  us  to  be  elementary.  The  follow- 
ing California  Code  sections  and  California  decisions  are 
directly  in  point  and  establish  the  unbroken  rule  that 
knowledge  of  an  agent  is  the  knowledge  of  his  principal 
when  dealing  with  third  parties.  The  referred  to  Code 
sections  and  decisions  are  cited  in  the  appendix. 

It  would  seem  that  it  is  Motores,  and  not  the  bank,  who 
is  the  innocent  party ;  and  it  is  the  bank  who  was  negligent 
within  the  meaning  of  Section  3543  of  the  Civil  Code  of 
California.  This  is  discussed  more  fully  under  A  of  this 
point. 
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COMMENT     ON     THE     DECISIONS     CITED     BY     THE 
REFEREE  AT  PAGE  49  OF  THE  RECORD. 

It  is  respectfully  submitted  that  the  decisions  cited  by 
the  Referee  at  page  49  of  the  Record  in  support  of  his 
position  that  the  law  of  respondeat  superior  and  ostensible 
authority  does  not  apply  to  bank  employees  who  are  not 
bank  officers  or  who  occupy  a  managerial  capacity  are  not 
in  point. 

Globe  Indemnity  v.  Union  and  Planters'  Bank  &  Trust, 
27  F.  2d  496,  involved  an  action  by  the  bank  on  a  fidelity 
insurance  policy  issued  under  the  Tennessee  law,  the  bank 
claiming  the  right  to  recover  damages  sustained  by  reason 
of  the  fraud  and  dishonesty  of  one  of  its  vice-presidents. 
This  case  did  not  involve  the  application  of  the  law  of 
respondeat  superior  and  ostensible  authority.  The  de- 
fense was  predicated  on  the  major  premise  that  the  fraud 
of  the  vice-president  zuas  not  covered  by  the  terms  of  the 
fidelity  policy  for  the  reason  that  his  fraud  was  open  and 
well  known  to  some  of  the  tellers  of  the  bank.  The  Court 
ruled  in  effect  that  the  fact  that  some  of  the  tellers  had 
knowledge  of  the  vice-president's  dishonesty  did  not  con- 
stitute a  waiver  of  the  provisions  in  the  insurance  policy, 
and  that  the  loss  sustained  by  the  bank  was  covered  by 
the  policy. 

Hartford  v.  All  Night  and  Day  Bank,  170  Cal.  538, 
involved  an  action  by  a  depositor  against  the  bank  for 
its  negligence  in  failing  to  honor  his  check  drawn  on 
his  commercial  account.  The  evidence  zvas  undis pitted  that 
the  depositor  had  no  commercial  account.  The  Court 
ruled  that  for  this  reason  the  teller  was  justified  in  re- 
turning the  check  with  the  endorsement  "Has  no  account," 
and  that  the  bank  was  not  negligent.    Plaintiff's  conten- 


—24— 

tion  that  the  check  should  have  been  nonetheless  honored 
by  the  bank  for  the  reason  that  he  had  sufficient  money 
in  his  savings  account  was  rejected  by  the  Court  as  un- 
sound for  the  principal  reason  that  plaintiff's  passbook 
had  not  accompanied  the  check  as  it  was  required  by  the 
bank  rules  and  regulations. 

State  V.  Brown  County  Bank,  112  Neb.  642,  200  N.  W. 
866,  was  a  receivership  proceeding,  wherein  the  defen- 
dant's correspondent  bank  filed  a  claim  for  payment  of 
a  certificate  of  deposit.  The  evidence  revealed  that  the 
officers  of  the  defendant  bank  had  knowledge  of  the  facts 
surrounding  the  execution  of  the  certificate  of  the  deposit, 
that  the  claim  of  the  respondent's  bank  was  a  secured 
claim,  and  that  it  was  entitled  to  its  payment  out  of  the 
guaranty  fund.  This  case  did  not  involve  the  applica- 
tion of  the  law  of  respondeat  superior  or  of  the  agent's 
ostensible  authority:  It  is  evident  that  the  ruling  of  the 
Referee  was  based  on  the  following  dictum  which  had  not 
the  slightest  bearing  on  the  decision.  m 

"As  experienced  bankers  they  know  that  credit  slips 
pass  through  a  large  institution,  such  as  claimant, 
as  part  of  the  routine,  handled  by  clerks  who  have 
no  part  in  the  management  of  the  bank,  and  that  in 
the  regular  course  of  business  the  entries  would  not 
he  noted  by  the  officers  having  the  control  and  man- 
agement of  the  institution.  The  entries  made  by  the 
clerks  of  claimant,  who  were  merely  charged  with 
the  ministerial  duty  of  making  entries,  did  not  charge 
the  bank  with  knowledge  of  the  transactions,  in  the 
absence  of  any  showing  that  these  clerks  imparted 
the  knowledge  they  acquired  to  any  officer  of  the 
bank,  or  that  it  was  their  duty  so  to  do."  (Emphasis 
ours.) 
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It  is  respectfully  submitted  that  the  instant  transaction 
was  not  a  routine  transaction  and  that  it  did  not  consist 
of  mere  bookkeeping  entries.  With  all  due  respect  to  the 
Referee  and  to  the  District  Judge,  we  fail  to  figure  out  the 
applicability  of  this  dictum  to  the  factual  situation  at 
hand. 

A.  The  Bank  Was  Not  an  "Innocent  Third  Person."  It  Is 
Not  a  Bona  Fide  Purchaser  Dealing  on  the  Faith  of 
Appearances.  The  Facts  Within  the  Knowledge  of  the 
Bank  Put  It  Upon  Inquiry  and  Upon  Notice.  It  Was 
Charged  With  Notice  That  the  Automobile  Purchase 
Drafts,  Exhibits  A,  B,  C,  D  and  E,  Fully  Describing  the 
Five  Automobiles  Here  in  Question  Were  Unpaid  at  the 
Times  It  Loaned  Money  Thereon:  the  Very  Wording  of 
the  Drafts  Disclosed  a  Cash  Sale  Transaction. 

We  do  not  contend  that  the  bank  knew  of  the  conver- 
sations between  Luken,  Resnick  and  Rodriguez  or  of  their 
prior  dealings  with  each  other. 

We  do  contend,  however,  that  the  bank  had  notice 
and  knowledge  of  the  five  unpaid  drafts,  Exhibits  A,  B, 
C,  D,  and  E,  which  were  held  by  it  in  its  collection  de- 
partment on  the  days  that  the  loans  in  question  were  made  ; 
that  it  had  knowledge  of  all  the  written  contents  of  said 
drafts,  and  that  said  drafts  w^ere  given  for  the  purchase 
of  the  five  automobiles  described  in  finding  9  [R.  63]. 

The  bank  knew: 

1st.  That  the  bankrupt  was  engaged  in  the  business 
of  buying  and  selling  used  automobiles.  [See  testimony 
of  Mr.  Fort,  beginning  R.  108,  who  was  assistant  cashier 
of  the  bank  and  whose  duties  were  in  connection  with 
automobile  financing.  He  handled  the  account  of  the 
bankrupt.] 
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2nd.  That  the  purchases  of  automobiles  were  made  by 
the  bankrupt  from  Motores.  Mr.  Resnick  testified  [R. 
128]. 

''O.  (Bv  Mr.  Utley")  :  Now,  you  bousfht  a  srood 
many  automobiles  from  Mr.  Luken  of  the  Mexicali 
Motors  prior  to  March  and  April  of  1953,  did  you 
not?     A.     Oh,  yes,  sir. 

O.  And  I  will  show  you  Creditor's  Exhibit  C  for 
identification,  and  in  the  purchase  of  those  automo- 
biles did  you  always  give  a  purchase  draft  similar 
to  that?     A.     Yes,   sir. 

Q.  And  do  you  recognize  the  signature  on  that 
draft?     A.     Yes,  sir. 

Q.  Who  is  that?  A.  Mr.  Mario  Rodriguez,  and, 
this  is  also  one  of  our  own  drafts. 

Q.  It  is  one  of  your  own  printed  drafts  signed 
by  Mr.  Rodriguez?     A.     Yes. 

Q.  And  he  was  authorized  to  sign  those  drafts? 
A.     Yes,  sir. 

Q.  Now,  were  all  the  automobiles  purchased  from 
(53)  Motores  de  MexicaH  purchased  on  drafts  of  that 
type?     A.     Yes,  sir. 

Q.  And  up  until  then — up  until  certain  drafts  that 
came  in  in  March  and  April  of  1953,  were  your 
drafts  always  paid  promptly?     A.     Yes,  sir.'' 

Mr.  Resnick  later  testified  [R.  135]  that  he  bought  as  high 
as  40  or  50  automobiles  a  month.  He  also  testified,  as 
noted  above,  that  up  until  March  and  April  of  1953,  the 
drafts  were  always  paid  promptly. 

3rd.  That  the  bankrupt  purchased  said  automobiles 
during  this  period  of  time  by  means  of  an  ''Automobile 
Purchase  Draft"  signed  by  Bi-Rite  Auto  Sales  and  pay- 
able through  the  Wilshire-La  Brea  Branch  of  the  bank. 
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[See  testimony  of  Resnick  above  quoted.     Also  the  testi- 
mony of  Mr.  Luken  beginning  at  R.   137.] 

4th.  That  the  five  drafts  in  question  were  not  paid 
promptly,  as  had  been  the  custom  prior  to  March,  1953, 
and  that  said  five  drafts  were  still  in  the  bank,  unpaid, 
at  the  times  of  the  bank's  loans  upon  these  five  automobiles. 
[See  findings  2,  3,  4,  and  5;  R.  60,  61,  62.  See  also 
testimony  of  Mr.  Fort,  beginning  R.  108,  and  particularly 
note  R.  120-121  and  114.] 

5th.  That  the  drafts  stated  upon  their  face  that  cer- 
tain documents  (the  muniments  of  title  to  the  automo- 
biles) would  be  enclosed;  that  contrary  to  this  statement, 
however,  these  documents  were  not  enclosed,  but  the  bank- 
rupt presented  the  same  to  the  bank  at  the  time  it  applied 
for  the  loan,  that  these  drafts  called  for  the  delivery  of 
the  ownership  certificate,  the  registration  card  and  the 
Bill  of  Sale  to  the  purchaser  upon  the  payment  of  the 
draft. 

6th.  That  Mr.  Fort,  the  bank  oflficer  who  made  the  loan 
upon  the  two  1952  Chevrolets  in  question  [R.  114]  ad- 
mitted [R.  120-121]  that  he  personally  knew  that  the 
drafts  were  being  returned,  unpaid,  on  the  day  that  the 
loan  on  these  two  cars  was  made  (May  19,  1958)  ;  that 
the  bankrupt  was  not  credited  with  this  loan  of  $4,925.00 
on  its  account  until  May  21,  1953  [R.  114].  This  admits 
of  actual  knowledge  on  the  part  of  Mr.  Fort. 

Erroneous  Findings. 

In  the  light  of  the  above  facts,  the  Court  clearly  erred 
in  finding  12  [R.  65]  ''that  the  bank  had  }io  knowledge 
that  Motores  and  the  bankrupt  intended  the  sale  of  the 
vehicles  to  be  cash  sales."     (Emphasis  ours.) 
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The  fact  that  the  bank  had  knowledge  that  the  pur- 
chase price  had  not  been  paid  charged  it  with  notice  that 
the  unpaid  draft  rendered  the  sale  void. 

Furthermore,  the  fact  that  the  giver  of  the  worthless 
draft  appeared  at  the  bank  with  the  muniments  of  title 
to  the  automobiles  in  question  when  the  unpaid  draft 
stated  in  plain  language  that  these  documents  would  ac- 
company the  draft  and  be  delivered  to  the  maker  of  the 
draft  upon  payment  of  same,  would  present  facts  and 
circumstances  so  cogent  and  obvious  that  to  remain  pas- 
sive would  amount  to  bad  faith.  It  would  seem  that  any 
prudent  person  would  question  the  reason  for  the  variance 
between  the  directions  in  the  draft  and  what  was  actually 
being  done  for  fear  the  muniments  of  title  presented  might 
be  stolen  and/or  obtained  by  trick  and  device  or  under 
false  pretenses  or  representations.  In  fact  they  were  ob- 
tained under  false  representations. 

Contrary  to  finding  15  [R.  67]  had  the  bank  inquired 
of  Motores  it  would  have  been  advised  of  this  fact  as 
Mr.  Luken  testified. 

That  the  drafts  were  to  be  paid  immediately  upon 
presentation,  the  same  as  a  check.  Also  that  Resnick 
told  him  on  April  2,  that  all  drafts  had  been  taken  care 
of,  and  upon  the  strength  of  this  statement  Luken  let  him 
have  more  cars. 

That  after  they  started  with  Bi-Rite  [R.  139]  he  had 
a  conversation  with  Resnick  with  respect  to  selling  him 
cars;  that  Cowan  and  Rodriguez  were  present  in  Luken's 
office  at  Mexicali  when  the  conversation  took  place  in  the 
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late  part  of  1952  or  early  part  of  1953  [R.  140]  ;  that 
Resnick  told  him  that  he  was  in  partnership  with  Mr. 
Cowan  and  they  had  all  kinds  of  money  and  Mr.  Cowan 
had  put  up  a  guarantee  with  the  bank,  that  they  were  go- 
ing to  buy  the  cars  with  those  drafts  and  the  drafts  would 
be  paid  immediately  on  getting  to  the  bank.  "He  told  us 
they  needed  the  titles  in  order  to  bring  the  cars  across  the 
border,  bring  them  into  California,  and  then  take  those 
papers  into  the  Highway  Patrol  or  the  Registration  De- 
partment here  and  get  the  pink  slip,  and  with  the  pink 
slip  they  can  floor  the  cars  with  the  bank  and  pay  the 
drafts  immediately  upon  presentation  to  the  bank/'  That 
Luken  believed  the  representations  Resnick  made  with  re- 
spect to  "their  financial  ability  to  pay  upon  presentation, 
as  he  had  done  business  with  him  before.  That  after  be- 
ing so  informed  Luken  gave  Resnick  the  title  to  the  cars." 

"Q.  If  you  had  known  that  the  drafts  w^ould  not 
be  paid  immediately  upon  presentation,  would  you 
have  parted  with  title  to  the  cars?  A.  No,  sir,  be- 
cause that  is  one  thing  I  explained  to  him  very  clearly. 
We  wouldn't  give  the  titles  unless  we  get  the  money." 
[R.  141.] 

Resnick  told  Luken  [R.  141]  that  he  could  consider  the 
drafts  the  same  as  a  check  "and  they  would  be  paid  im- 
mediately upon  presentation  to  the  bank,"  "they  would  be 
paid  as  soon  as  they  were  presented  to  the  bank"  [R. 
142.] 

Luken  further  testified  [R.  142]  that  at  the  time  he 
received  the  April  drafts,  he  did  not  know  that  the  two 
March  drafts  had  not   been   paid.     That  the  drafts   had 
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been  paid  before.  That  he  would  not  have  parted  with 
the  title  of  the  automobiles  upon  any  other  condition  than 
prompt  payment  upon  presentation.  That  ''until  we  get 
this,  that  was  the  only  time  I  knew  that  they  were  unpaid/' 
[R.    143.] 

That  Luken  saw  Mr.  Resnick  on  April  2d  at  the  time 
"this  last  bunch  of  drafts  were  issued"  and  had  a  con- 
versation with  him  [R.  146]  at  that  time  as  to  whether 
or  not  all  the  March  drafts  had  been  paid.  And  "Mr. 
Resnick  said  that  he  wanted  to  buy  more  cars,  and  I 
asked  him  how  he  was  with  the  drafts.  He  said  that 
everything  had  been  taken  care  of.  So  that  is  why  I 
didn't  mind  selling  him  more  cars."  [R.  147.  See  also 
testimony  of  Mr.  Resnick  at  bottom  of  R.  130-131  in  so 
far  as  he  was  permitted  to  testify.] 

In  the  light  of  this  testimony,  if  the  bank  had  informed 
Mr.  Luken  that  Resnick,  in  behalf  of  the  corporation,  was 
trying  to  borrow  money  on  the  cars  sold  in  April  and  that 
neither  the  March  6th  or  April  2  drafts  had  been  paid, 
is  it  not  reasonable  to  assume  that  Luken  would  have 
informed  the  bank  that  money  could  only  be  borrowed 
upon  the  cars  if  the  drafts  were  first  paid? 

Mr.  Resnick's  testimony  is  substantially  the  same  as 
Luken's. 

If  this  testimony  had  not  been  improperly  stricken  by 
the  Court,  what  basis  in  the  evidence  is  there  for  finding 
15   [R.  67]? 
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POINT  FOUR. 

The  Court  Erred  in  Granting  the  Bank's  Motion  to 
Strike  the  Testimony  of  the  Conversation  Between 
Mr.  Luken,  Manager  of  Motores,  and  Mr.  Resnick, 
Manager  of  the  Bankrupt  as  Well  as  the  Testi- 
mony of  Mr.  Rodriguez,  the  Buyer  for  the  Bank- 
rupt. 

The  Court  also  erred  in  its  refusal  to  permit  an  answer 
to  the  following  question: 

*'Q.  And  do  you  recall  telling  him  that  they  had 
been?"     [R.   131.] 

Erwin  G.  Resnick  was  first  called  as  a  witness  by 
Motores,  under  Section  21-j  [R.  127]  of  the  Bankruptcy 
Act.    He  testified  in  part  as  follows: 

''O.  Well,  any  of  the  money  that  you  got  from 
the  flooring  of  those  cars  didn't  go  to  pay  the  drafts, 
did  it?     A.     No. 

Q.  Now,  do  you  recall  along  about  April  2nd 
when  you  came  down  to  Mexicali  to  purchase  a 
number  of  cars  from  Mr.  Luken  of  the  Mexicali 
Motors?  A.  Well,  I  don't  recall  the  exact  date. 
I  know  I  went  down  to  Mexicali. 

O.  At  the  time  you  were  there  do  you  recall  his 
having  asked  you  if  all  the  drafts  for  the  month 
of  March  had  been  taken  care  of?     A.     Yes. 

Q.  And  you  recall  telling  him  that  they  had  been?" 
[R.  130-131.] 

It  will  be  observed  that  to  the  last  question,  bank's 
counsel  made  the  following  objection: 

''Mr.  Fabian:  I  object  to  that  on  the  ground  that 
it  is  immaterial  to  any  of  the  issues  before  this  Court 
as  to  the  (56)  title  to  the  vehicles."    [R.  131.] 
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After  some  argument,  the  Court  said: 

"I  think  you  had  better  drop  that  line  unless  you 
can  connect  it  with  the  bank  in  some  way."    [R.  132.] 

Aside  from  the  fact  that  the  above  testimony  was  all 
erroneously  stricken  [see  motion  of  bank's  counsel  to 
strike,  the  Referee  and  counsel's  remarks  [R.  152].  See 
also  findings  and  order  R.  70,  par.  6;  R.  71,  par.  5],  it 
was  prejudicial  error  to  refuse  the  right  of  Motores  to 
have  an  answer  from  Resnick  as  to  whether  or  not  he 
told  Mr.  Luken  that  all  drafts  for  the  month  of  March 
had  been  taken  care  of. 

Mr.  Resnick  admitted  upon  examination  that  he  was 
asked  this  question  by  Mr.  Luken  when  he  went  to  buy 
more  cars  and  issued  more  drafts  on  April  2nd,  but 
Motores  was  not  permitted  to  find  out  what  his  answer 
was.  Mr.  Luken  testified  [R.  147]  that  he  asked  Mr. 
Resnick  this  question  on  April  2nd  and  Resnick's  answer 
was  that  ''everything  had  been  taken  care  of.  So  that  is 
why  I  didn't  mind  selHng  him  more  cars." 

The  bank  by  its  objection  above  referred  to  takes  the 
position  that  it  is  immaterial  whether  or  not  Mr.  Resnick 
was  able  to  get  possession  of  both  the  automobiles  and 
muniments  of  title  thereto  described  in  the  April  2nd 
drafts  by  telling  Mr.  Luken  an  absolute  falsehood,  to-wit: 
that  all  March  drafts  had  been  paid  or  taken  care  of. 

Isn't  it  material  to  the  issues  in  this  case  whether  or 
not  Mr.  Luken,  manager  of  Motores,  relying  upon  a 
false  and  fraudulent  representation  of  Resnick  parted  with 
the  possession  and  muniments  of  title  to  the  automobiles 
described  in  the  April  2nd  drafts,  or  whether  he  parted 
with  this  property  knowing  the  true  facts? 


—33— 

See: 

Nathe  v.   Fred   W.   Gray   Co.,   7S    Cal.    App.    2d 
682  at  686; 

K amber g  v.  Springfield  Nafl  Bank,  103  A.  L.  R. 
306. 

It  is  obvious  from  the  record  [see  Motores'  objections 
to  findings  R.  53;  also  Referee's  directions  R.  52],  that 
counsel  for  the  bank  prepared  the  findings  which  were 
signed  by  the  Court.  Note  particularly  how  Finding  12 
[R.  65-66]  tries  but  fails  to  bring  home  knowledge  to 
Motores  of  the  unpaid  March  drafts.  Does  not  this 
finding  clearly  show  that  the  bank  and  the  Court  thought 
this  an  important  and  material  element  in  the  case?  Yet, 
the  bank  tried  and  succeeded  in  closing  the  lips  of  Mr. 
Resnick  when  he  was  ready  to  confirm  Mr.  Luken's 
statement  that  he  had  told  Mr.  Luken  that  all  March 
drafts  had  been  taken  care  of.  This,  of  course,  would 
be  clearly  a  false  statement  upon  the  strength  of  which 
the  bankrupt  got  possession  of  the  1952  Buick  and  the 
two  Chevrolet  cars  [R.  63,  finding  9]  from  Motores, 
and  the  bank  through  Mr.  Fort  loaned  $4,925.00  on  the 
two  Chevrolets  [R.  114]  at  a  time  Fort  knew  the  drafts 
were  being  returned  unpaid   [R.  120]. 

Furthermore,  would  not  Resnick's  answer  to  this  ques- 
tion have  shed  considerable  light  upon  whether  or  not 
the  bankrupt  intended  to  fulfill  the  promise  to  pay  the 
drafts  immediately  upon  presentment  at  the  time  such 
promise  w^as  made.  [See  finding  13,  R.  66,  which  is 
based  entirely  upon  the  stricken  evidence.] 

The  only  possible  evidence  which  could  have  been  the 
basis  for  the  finding  of  the  Court  that  ''the  hankru])t 
intended  to  fulfill  his  promise  at  the  time  it  was  made" 


—34— 

[see  finding  13,  R.  66],  was  the  self-serving  declaration 
of  Resnick  that  he  intended  to  pay  the  drafts  at  the  time 
they  were  issued  [R.  135].  And  this  testimony  was 
stricken. 

This  finding,  above  quoted,  of  good  faith  on  the  part 
of  the  bankrupt  was  made  notwithstanding  the  fact  that 
we  were  refused  the  right  by  the  court  over  the  bank's 
objection,  to  show  by  Resnick's  own  statement,  that  Res- 
nick  on  April  2,  and  at  the  time  the  last  three  cars  in 
question  were  delivered  to  the  bankrupt,  falsely  stated  to 
Luken  that  all  March  drafts  had  been  taken  care  of. 
[See  Motores'  objection  to  finding   13,   R.    57]. 

The  Bank  Has  Gotten  Itself,  and  the  Court,  in  an  Untenable 
Position  by  Presenting  and  Urging  the  Making  of  Find- 
ings o£  Fact  Favorable  to  the  Bank  Upon  the  Testimony 
of  Resnick,  Luken  and  Rodriguez  Which  Has  Been 
Stricken.  Finding  No.  9  [R.  63]  Is  Based  Upon  Stricken 
Evidence.  ■ 

What  evidence  is  there  other  than  that  stricken  by  the 
Court  upon  which  to  base  a  finding  of  the  physical  delivery 
of  the  automobiles  and  muniments  of  title  thereto  from 
Motores  to  the  bankrupt? 

The  drafts  upon  the  face  thereof  indicate  and  show 
that  the  ownership  certificate,  the  registration  card  and 
the  bill  of  sale  would  accompany  the  draft. 

The  drafts  are  designated  ''Automobile  Purchase  Draft" 
then  after  the  date  there  is  the  following  printed  language : 

''Upon  presentation  of  this  draft  to  the  bank  desig- 
nated   below    FOR    COLLECTION    TOGETHER    WITH     the 

documents  properly  executed  indicated  on  the  reverse 
hereof f'  Then  follows  the  direction  to  pay  to  Motores 
the  money  designated  in  the  draft — 
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On  the  reverse  side  is  the  following: 

''(x)    1.     Ownership  Certificate 

(x)   2.     Registration  Card 

(x)   3.     Bill  of  Sale 

(    )   4.     Lien  Satisfied 

(    )   5.     Plates  or  affidavit  of  Non-Operation " 

So,  in  the  absence  of  the  stricken  evidence,  all  we  know, 
and  insofar  as  the  stricken  evidence  shows,  all  the  bank 
ever  knew  was  that  the  muniments  of  title  were  supposed 
to  accompany  the  drafts  which  should  have  been  sufficient 
to  have  put  the  bank  or  any  prudent  person  upon  inquiry 
and  upon  notice  since  the  automobiles  and  the  muniments 
of  title  could  have  been  stolen.  In  fact,  they  were  stolen 
under  the  definition  of  Section  484  of  the  Penal  Code, 
since  they  were  obtained  under  false  and  fraudulent  repre- 
sentations and  a  phone  call  by  the  bank  to  Motores  would 
have  revealed  this  fact,  and  that  the  sale  was  a  cash 
sale,  and  that  it  was  understood  that  the  drafts  were  to 
be  paid  immediately  upon  presentation  to  the  bank,  the 
same  as  a  check,  the  finding  15  [R.  67]  to  the  contrary 
notwithstanding. 

See  Nathe  v.  Fred  W.  Gray  Co.  and  Kamberg  v.  Spring- 
field National  Bank  above  cited. 

Finding  10   [R.  64]. 

How  did  the  Court  know,  in  the  absence  of  the  stricken 
testimony,  what  the  purpose  of  Motores  was  in  delivering 
the  Mexican  registration  pa])ers  and  bills  of  sale  to  the 
bankrupt,  etc?  [See  our  objection  to  this  finding  R.  54- 
55-56,  par.   TIL]     Furthermore,   the  stricken   evidence   is 
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contrary  to  the  above  finding.    Mr.   Luken  testified    [R. 
140-141]: 

''Q.  What  if  anything  did  he  say  to  you  with 
respect  to  your  deHvering  him  immediate  title  to  the 
cars?  A.  He  told  us  they  needed  the  titles  in  order 
to  bring  the  cars  across  the  border,  bring  them  into 
California,  and  then  take  those  papers  into  the  High- 
way Patrol  or  the  Registration  Department  here  and 
get  the  pink  slip,  and  with  the  pink  slip  they  can 
floor  the  cars  with  the  bank  and  pay  the  drafts 
immediately  upon  presentation  to  the  bank. 

Q.  And  did  you  believe  the  representations  he 
made  to  you  with  respect  to  their  financial  ability  to 
pay  upon  presentation?  A.  Well,  I  believed  him. 
We  had  done  business  with  him  before. 

Q.  And  did  you — after  his  telling  you  that,  did 
you  give  him  the  title  to  the  cars  as  well  as —  A. 
Yes,  sir. 

Q.  If  you  had  known  that  the  drafts  would  not 
be  paid  immediately  upon  presentation,  would  you 
have  parted  with  title  to  the  cars?  A.  No,  sir, 
because  that  is  one  thing  I  explained  to  him  very 
clearly.  We  wouldn't  give  the  title  unless  we  get 
the  money." 


Resnick  testified   [R.   134-135] : 

'*Q.  And  did  you  ever  give  Mr.  Luken  to  under 
stand  why  you  wanted  title  to  these  cars  when  you 
got  possession?  A.  So  I  could  turn  them  into  Cal- 
ifornia title  and  floor  them  so  I  could  pay  them.''    j 

If  the  cars  were  to  be  floored,  it  was  for  the  express 
purpose  of  paying  the  drafts  and  no  other  purpose. 
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Without  repetition,  substantially  the  same  argument  can 
be  used  as  to  findings  11,  14,  15  and  17.  There  is  a  lack 
of  any  evidence  to  support  these  findings  since  the  testi- 
mony of  Resnick,  Luken  and  Rodriguez  has  been  stricken 
upon  the  motion  of  the  bank. 

The  conclusion  of  law  6  of  the  Court  [R.  70]  is  as 
follows : 

"The  motion  of  the  Bank  to  strike  the  testimony 
relating  to  the  conversations  between  the  represen- 
tative of  Motores  de  Mexicali,  S.  A.  and  the  repre- 
sentative of  the  bankrupt  was  proper  and  must  be 
granted,  so  far  as  the  Bank  is  concerned." 

and  paragraph  5  of  the  Order   [R.  71]  reads  as  follows: 

'That  the  motion  of  the  Bank  of  America  National 
Trust  and  Savings  Association  to  strike  the  testi- 
mony pertaining  to  the  conversations  between  the 
representative  of  the  bankrupt  and  the  representative 
of  Motores  de  Mexicali,  S.  A.  is  granted." 

We  submit  that  this  includes  the  testimony  of  Erwin 
G.  Resnick,  beginning  R.  127;  the  testimony  of  Mario 
Luken,  beginning  R.  137;  the  testimony  of  M.  R.  Rodri- 
guez, beginning  at  R.  147. 

We  contend  that  all  of  this  testimony  was  material 
and  vital  to  the  issues  herein  and  that  it  was  prejudicial 
error  to  strike  the  same  from  the  record. 

Wilcox  V.  Salomonc,  118  Cal.  App.  2d  704  at  711. 

We  re-emphasize  that  without  this  evidence  many  of 
the  Court's  findings  favorable  to  the  bank  are  wholly 
unsupported  by  any  evidence  whatsoever.  If  the  bank  is 
not  bound  by  this  evidence,  how,  may  we  ask,  can  they 
use  it  in  support  of  its  position? 
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We  would  gladly  copy  this  evidence  in  the  brief  if  it 
would  serve  any  useful  purpose,  but  as  we  view  the  situ- 
ation, all  of  the  testimony  of  the  three  witnesses  above 
named  was  stricken  and  it  can  be  as  conveniently  read 
from  the  record  as  from  this  brief. 

Conclusion. 

In  conclusion  we  respectfully  submit  that  the  wording 
of  these  automobile  purchase  drafts  plainly  directed  the 
bank  to  pay  to  Motores  the  amount  named  therein  as  the 
purchase  price  of  the  automobile  described  on  the  face 
of  each  draft  when  the  drafts  were  presented  to  the  bank 
"with  the  documents,  properly  executed,  indicated  on  the 
reverse  side  hereof,"  which  documents  were,  of  course, 
the  muniments  of  title  to  the  automobiles  described  thereon. 

The  bank  knew,  by  this  direction,  that  each  draft  was 
to  be  paid  upon  it  having  evidence  that  title  to  the  auto- 
mobiles was  available  for  the  bankrupt.  So  even  though 
these  documents  did  not  accompany  the  drafts  the  bank 
knew  that  the  bankrupt  had  these  muniments  of  title 
(whether  obtained  rightly  or  wrongly)  and  there  remained 
nothing  more  for  Motores  to  do,  or  no  reason  why  the 
drafts  should  not  be  paid  immediately,  and  there  was 
every  reason  why  the  bank  should  have  required  the 
payment  of  the  drafts  before  permitting  the  money,  which 
it  loaned  upon  the  automobiles,  to  get  beyond  its  control. 

It  is  respectfully  urged  that  the  judgment  herein  should 
be  reversed,  and  that  the  funds  in  question  be  ordered 
paid  to  Motores. 

Respectfully  submitted, 
Ernest  R.  Utley, 

Attorney   for  Appellant. 


APPENDIX  I. 

In  DcVrics  v.  Sig  Ellison  &  Co.,  100  F.  Supp.  781 
(which  case  was  affirmed  by  the  Eighth  Circuit  Court  of 
Appeals  in  199  F.  (2)  677)  the  facts  disclosed  that  one 
Brackey,  not  a  party  to  the  action,  on  April  18,  1950, 
purchased  2>2>  head  of  cattle  from  plaintiffs  at  an  auction 
sale  in  Buffalo  Center,  Iowa,  and  gave  his  check  on  a 
Lake  Mills,  Iowa  bank  for  the  purchase  price  of  $5,567.77. 
In  due  course  it  was  presented  for  payment  to  the  bank 
on  which  it  was  drawn  and  on  April  26,  1950,  it  was  re- 
turned N.  S.  F.  When  the  check  was  presented  for  pay- 
ment, Brackey  had  on  deposit  a  balance  of  $12.62. 
Promptly  after  purchasing  the  cattle,  Brackey  took  pos- 
session of  them,  loaded  them  in  trucks  and  forthwith 
transported  them  to  South  St.  Paul,  Minn,  where  he 
delivered  them  to  the  defendant  for  sale  on  the  market. 
The  plaintiffs  had  sold  livestock  to  Brackey  on  many  oc- 
casions over  a  period  of  several  years,  but  his  checks 
before  had  never  been  dishonored.  The  defendant  Hkewise 
had  sold  livestock  for  Brackey  over  a  period  of  several 
years,  and  on  April  19,  1950,  sold  the  consignment  here 
involved,  collected  the  sales  price  and  remitted  the  pro- 
ceeds to  Brackey.  The  defendant  was  without  knowledge 
of  any  defect  in  Brackey's  title,  thus  the  defendant  put 
both  the  cattle  and  the  proceeds  beyond  reach  of  the 
plaintiffs. 

The  record  appears  to  be  silent  as  to  whether  or  not 
Brackey  delivered  to  the  defendants  a  bill  of  sale,  shipping 
order,  or  any  evidence  of  ownership  or  that  defendant 
made  any  request  for  such  evidence. 

The  question  i^resented  in  this  case  is  whether  the 
plaintiffs  or  defendants  shall  bear  the  loss. 


The  contentions  of  plaintiff  in  this  case  are  very 
much  the  same  as  the  contentions  of  Motores  and  the 
contentions  of  defendants  are  similar  to  the  bank's  con- 
tentions here. 

After  pointing  out  that  the  state  law  would  control 
in  the  determination  of  the  questions  involved,  the  Court 
says  at  page  784: 

''Where  personal  property  is  sold  for  cash  on  de- 
livery and  the  purchaser  pays  by  check  on  his  bank, 
such  payment  is  conditional,  and  the  delivery  of  the 
property  likewise  is  conditional;  and,  if  the  check 
on  due  presentation,  is  dishonored,  the  purchaser  does 
not  obtain  title  and  the  vendor  may  retake  the  prop- 
erty. A  check  is  not  payment  when  it  is  tendered 
by  a  debtor  on  his  bank;  it  is  a  method  of  transfer- 
ring the  money  from  the  debtor  to  the  creditor.  The 
delivery  of  the  check  and  the  acceptance  of  it  are 
purely  conditional  acts,  and  if  the  check  is  dishonored, 
there  is  no  accord  and  satisfaction  of  the  debt.  There 
is  no  presumption  that  a  creditor  takes  a  check  in 
payment  arising  from  the  mere  fact  that  he  accepts 
it  from  his  debtor.  The  presumption  is  to  the  con- 
trary. Indeed,  the  delivery  of  a  check  to  seller  by 
purchaser  is  a  representation  that  it  is  good  and  will 
be  paid  on  presentation." 

Judge  Fee,  speaking  for  this  Court,  in  the  case  of 
Engstrom  v.  Ben^el,  191  F.  (2)  689,  which  involved  the 
question  of  whether  the  subsequent  payment  (within  four 
months  of  bankruptcy)  of  an  N.  S.  F.  check,  given  for  the 
purchase  of  wheat,  for  cash,  constituted  a  voidable  prefer- 
ence, says  at  page  691 : 

''Delivery  and  payments  are  concurrent  conditions 
and  mutually  dependent  acts.  The  inference  to  be 
drawn  from  the  fact  that  a  sale  of  fungible  personal 
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property  is  made  is  that  there  is  a  cash  transaction. 
In  this  case,  it  was  expressly  stated  by  the  agent  of 
the  buyer  to  be  a  sale  for  cash.  While  it  is  stated  that 
conclusive  evidence  of  intention  to  waive  performance 
of  the  condition  of  concurrent  payment  is  the  fact 
that  delivery  has  been  made  without  receipt  of  cash, 
it  must  be  clear  that  the  intention  of  the  parties  is 
a  question  of  fact.  Where,  therefore,  payment  is 
evaded  by  the  purchaser  upon  delivery  as  a  part  of  a 
cash  sale,  the  seller  is  entitled  to  recover  the  goods 
because  the  buyer  only  has  a  contract  right  until 
the  price  is  paid.  If  a  check  is  taken,  it  is  conditional 
payment  only.  If  the  check  is  deliberately  drawn  upon 
a  bank  where  there  is  no  account  of  the  buyer,  the 
fraud  would  vitiate  the  transaction.  If  the  buyer  had 
given  counterfeit  money  in  specie  to  the  seller  and 
delivery  was  made  in  reliance  thereon  before  dis- 
covery, the  situation  would  be  the  same.  Where  a 
check  is  received  for  the  purchase  price,  the  provisions 
of  the  Negotiable  Instruments  Act,  as  well  as  the 
Sales  Act,  must  be  considered. 

A  seller  has  a  reasonable  time  under  all  the  cir- 
cumstances to  deposit  the  check.  If,  upon  presenta- 
tion, there  are  no  funds  and  the  check  is  refused,  the 
seller  has  not  retreated  from  his  original  intention 
and  he  has  not  extended  credit.  The  failure  of  the 
bank  to  have  funds  on  January  18,  1947,  might  have 
been  accepted  as  proof  of  fraud  and  by  Benzel,  and 
he  might  then  have  demanded  the  return  of  the 
negotiable  instrument  covering  deposit  of  the  wheat 
in  the  warehouse.  The  fault  in  not  having  funds  on 
hand  was  that  of  Chemurgy." 

See  also  the  companion  case  of  Eiigsirom  v.  Wiley,  191 
F.  (2)  684  where  the  facts  are  similar  and  the  questions 
of  law  substantially  the  same. 
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The  transaction  in  Johnson,  et  al.  v.  Robinson,  et  al., 
203  F.  (2)  135  involved  the  sale  of  cattle  (66  head  for 
$13,800.)  sold  and  delivered  in  Oklahoma  and  immediately 
transported  to  Amarillo,  Texas,  and  resold  through  a 
livestock  auction  company.  A  draft  was  issued  in  this 
case  instead  of  a  check  and  it  was  payable  through  a 
Texas  bank.  The  purchase-money  draft  in  favor  of  the 
appellees  zvas  duly  presented  ajid  payment  refused. 

The  livestock  auction  company  had  undoubtedly  had 
business  transactions  before  with  the  maker  of  the  draft, 
one  Johnnie  Johnson,  for  when  it  sold  the  cattle  for  his 
account  it  applied  a  portion  of  the  proceeds  received  from 
the  sale  upon  a  debt  which  he  owed  the  company.  The 
Court  in  this  case  held  that  appellants  were  not  bona  fide 
purchasers,  and  they  did  not  become  innocent  parties  by 
crediting  part  of  the  proceeds  of  the  sale  of  appellees' 
cattle  upon  a  pre-existing  debt  of  the  contemplated  pur- 
chaser. The  Court  says: 

"Wt  have  noted  no  difference  between  Texas  and 
Oklahoma  with  reference  to  the  rule  of  law  that 
controls  this  case,  which  is  that  where  goods  are  sold 
for  cash  and  delivered,  and  the  vendor  takes  the 
vendee's  check  for  the  price,  which  on  presentiment  in 
due  time  is  dishonored,  the  title  does  not  pass  and  the 
vendor  may  reclaim  the  property  from  the  vendee 
or  from  any  other  person  who  does  not  have  any 
better  equitable  claim  to  it  than  the  vendee." 

California  Law. 

The  case  of  South  San  Francisco  Packing  and  Provision 
Company  v.  Jacobson,  183  Cal.  131  involved  the  sale  of 
hogs  in  the  State  of  Idaho  where  a  worthless  check  was 
given  and  the  hogs  were  finally  resold  in  San  Francisco. 
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In  reversing  the  judgment  of  the  Trial  Court,  the  Supreme 
Court  says: 

''In  effect,  this  sale  was  distinguished  from  a  sale 
on  credit,  payment  to  be  made,  as  is  customary  in 
similar  commercial  transactions,  by  check,  as  it  was 
not  agreed  that  the  check  was  to  be  received  as  abso- 
lute payment,  and  the  delivery  of  the  goods  also  was 
conditional,  and  the  check,  upon  due  presentation, 
was  dishonored,  title  to  the  hogs  remained  in  the 
seller.  In  Johnson  etc.  Co.  v.  Central  Bank,  116  Mo. 
558,  [38  Am.  St.  Rep.  615,  22  S.  W.  813],  it  is  held 
that  a  check  given  for  the  purchase  price  does  not 
constitute  payment  until  the  money  is  actually  received 
by  the  vendor  unless  it  is  otherwise  expressly  agreed. 
In  National  Bank  v.  Chicago  etc.  Ry.,  44  Minn.  224 
[20  Am.  St.  Rep.  566,  9  L.  R.  A.  263,  46  N.  W.  342, 
560]  it  is  held  that  where  goods  are  sold  for  cash  on 
delivery,  and  payment  is  made  by  check,  such  check 
is,  in  fact,  payment  only  when  the  cash  is  received 
on  it,  and  that  there  is  no  presumption  that  a  creditor 
takes  a  check  in  payment  from  the  mere  fact  that 
he  accepts  it  from  his  debtor.  The  presumption  is 
just  the  contrary.  Such  payment  is  only  conditional 
or  a  means  of  obtaining  the  money.  So,  in  Hodgson 
V.  Barrett,  33  Ohio  St.  63,  [31  Am.  Rep.  527],  it 
is  held  that  payment  by  check  is  a  mere  mode  of 
making  a  cash  payment;  that  it  is  conditional  only, 
and  if  the  check,  upon  due  presentation,  is  dishonored 
the  vendor  may  retake  the  goods  from  the  purchaser. 

There  is  nothing  in  this  record  indicating  that  the 
original  sellers  intended  to  accept  Jacobsen's  check 
as  absolute  payment.  True,  they  were  to  accept  a 
check  in  payment  for  the  hogs,  but  this  is  the  usual 
method  in  cash  transactions  of  any  magnitude,  and  it 
is  employed  as  a  matter  of  convenience  and  to  obviate 
the  necessity  of  handling  and  transporting  large  sums 
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of  money  with  its  attendant  risks.  In  the  case  of 
Comtoir  d'Escompte  v.  Bresbach,  78  Cal.  15,  [20  Pac. 
28],  it  is  said  that  the  language  of  the  manager  of 
the  plaintiff  bank  in  stating  that  a  check  which  was 
subsequently  dishonored,  was  accepted  in  payment  of 
the  debt  sued  upon  should  not  be  construed  as  signi- 
fying anything  more  the  provisional  or  conditional 
payment  presumed  by  law,  and  is  no  evidence  of 
absolute  payment. 

[2]  The  title  to  the  hogs,  therefore,  as  between 
the  parties  to  the  sale  having  remained  in  the  original 
sellers,  it  follows,  we  have  no  doubt,  that  the  fund 
in  the  hands  of  the  plaintiff,  the  purchaser  from 
Jacobsen,  constituting  part  of  the  purchase  price, 
belongs  to  the  original  sellers,  Taylor  &  Rosecrans; 
and  we  also  entertain  no  doubt  that  so  far  as 
the  attaching  creditor  is  concerned  it  has  no  better 
right  to  the  fund  than  Jacobsen  himself.  (Ward  v. 
Waterman,  85  Cal.  491,  508  (24  Pac.  930).) 

It  follows  that  the  judgment  should  be  reversed  and 
it  is  so  ordered/' 

The  case  of  Towey  v.  Esser,  133  Cal.  App.  669  involved 
the  sale  of  cattle  from  Santa  Margarita  Land  and  Cattle 
Company  in  San  Luis  Obispo  County,  California,  to  one 
Esser,  a  cattle  buyer  on  or  about  June  17,  1931.  Esser 
had  bought  cattle  from  the  company  three  times  before 
within  the  preceding  two  years.  He  was  known  to  the 
ranch  superintendent.  Miller,  who  transacted  the  business 
with  Esser  on  this  particular  occasion.  Miller  was  author- 
ized to  sell  the  cattle  for  cash  and  he  so  informed  Esser. 
A  check  was  to  be  delivered  to  the  seller  when  the  cattle 
were  weighed  out.  The  cattle  were  weighed  and  Miller 
delivered  to  Esser  a  ''brand  certificate"  which  was  neces- 
sary, under  the  law,  for  Esser  to  present  to  the  railroad 
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company  before  it  would  accept  the  cattle  for  shipment. 
The  cattle  were  driven  by  the  seller  to  the  loading  corrals 
of  the  Southern  Pacific  Co.,  Santa  Margarita,  and  on 
Saturday,  June  20,  1931,  were  loaded  into  three  cars  and 
billed  by  Esser  to  Pacific  Live  Stock  &  Comm.  Co.,  Union 
Stock  Yards,  Los  Angeles,  ''for  the  account  of  John 
Schwab."  Immediately  after  the  cattle  were  loaded  the 
amount  of  the  purchase  price  was  computed  by  Miller, 
and  Esser  delivered  to  Miller  a  draft  for  $4,475.91  drawn 
on  the  consignee.  Pacific  Live  Stock  &  Comm.  Co.,  Union 
Stock  Yards,  Los  Angeles,  and  signed  ''John  Schwab  by 
H.  Esser."  Esser  then  wrote  out  a  bill  of  sale,  in  simple 
form,  which  Miller  signed  and  handed  back  to  Esser. 

Shortly  after  receiving  the  draft.  Miller  forwarded 
same,  with  report  of  sale,  to  the  San  Francisco  office  of 
the  company  and  the  draft  in  due  time  was  deposited  in 
a  San  Francisco  bank  for  collection.  It  arrived  at  the 
correspondent  bank  in  Los  Angeles  the  next  day  and  at 
2:10  P.M.  of  the  same  day  was  presented  for  payment 
to  the  Pacific  Live  Stock  &  Comm.  Co.  However,  in  the 
meantime,  the  cattle  arrived  and  were  resold  about  noon 
of  that  day  by  the  Pacific  Live  Stock  &  Comm  Co.  and 
the  proceeds  of  the  sale  attached  by  Towey  in  an  action 
filed  earlier  in  the  day  against  Esser.  The  payment  of  the 
draft  was  refused. 

The  Trial  Court  awarded  judgment  in  favor  of  Towey 
upon  the  legal  theory  that  title  to  the  cattle  passed  to 
Esser  unconditionally  and  absolutely  upon  the  simultaneous 
delivery  of  the  cattle  and  the  draft  in  Santa  Margarita 
on  June  20,  1931,  despite  the  admitted  fact  that  it  was 
a  sale  for  cash  and  that  the  draft  given  in  lieu  of  cash 
proved  to  be  utterly  worthless. 
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In  answer  to  the  above,  the  Appellate  Court  says : 

"In  so  holding  the  decision  of  the  trial  court,  in 
our  opinion,  is,  as  appellant  contends,  in  direct  con- 
flict with  and  contrary  to  the  law  declared  in  the  case 
of  South  San  Francisco  Packing  &  Provision  Co.  v. 
Jacobsen,  193  Cal.  131  [190  Pac.  628],  which  in- 
volved facts  almost  identical  with  those  of  the  present 
case. 

True,  as  pointed  out  by  the  court  therein,  where 
the  seller  expressly  agrees  to  accept  a  check  or  bill 
or  note,  as  absolute  payment,  title  to  the  goods  will 
pass  upon  the  delivery  of  the  goods  and  the  acceptance 
of  such  check  or  bill  or  note,  regardless  of  whether 
the  paper  is  honored  on  due  presentation  thereof; 
but,  as  the  court  goes  on  to  say,  where  goods  are 
sold  for  cash  on  delivery  and  payment  is  made  by 
check,  such  check  is,  in  fact,  payment  only  when 
the  cash  is  received  on  it ;  and  there  is  no  presumption 
that  the  seller  takes  the  check  as  absolute  payment 
merely  from  the  fact  that  he  accepts  it  from  the 
buyer,  the  presumption  being,  says  the  court,  just  to 
the  contrary,  citing  National  Bank  of  Commerce  v. 
Chicago,  etc.  Co.,  44  Minn.  224  [46  N.  W.  342,  560, 
20  Am.  St.  Rep.  566,  9  L.  R.  A.  263] ;  Hodgson  v. 
Barrett,  33  Ohio  St.  63  [31  Am.  Rep.  527] ;  Johnson- 
Brinkham  Co.  v.  Central  Bank,  116  Mo.  588  [22  S. 
W.  813,  38  Am.  St.  Rep.  615].    .    .    . 

And  so  in  the  present  case,  the  undisputed  evidence 
shows  that  the  sale  of  the  cattle  to  Esser  was  to  be 
a  sale  for  cash  as  distinguished  from  a  sale  on  credit, 
and  that  there  was  no  understanding  or  agreement 
whatever  that  the  draft  given  by  Esser  was  to  be 
accepted  as  absolute  payment.  On  the  contrary,  the 
evidence  shows  it  was  taken  merely  in  accordance 
with  the  custom  followed  in  similar  commercial 
transactions.  Therefore,  under  the  authorities  above 
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cited,  as  between  the  parties  to  the  sale,  title  to  the 
cattle  remained  in  the  seller  dependent  upon  the 
payment  of  the  draft;  and  since  the  draft  was  dis- 
honored the  seller  was  entitled,  as  in  the  Jacobsen 
case,  to  the  proceeds  from  the  sale  of  the  cattle 
as  against  the  attaching  creditor,  who  had  no  better 
right   thereto   than   Esser   himself   would   have   had. 

Moreover,  in  the  Jacobsen  case,  supra,  it  was 
strongly  indicated  that  if  the  check  were  given  for 
the  purpose  and  with  the  intention  of  perpetrating 
a  fraud,  the  sale  would  have  been  void  both  as  to 
Jacobsen  and  his  attaching  creditor.  The  court  went 
on  to  point  out,  however,  that  after  the  issuance  of  the 
check  and  before  its  presentation  for  payment  three 
days  later,  Jacobsen  on  two  occasions  had  more  than 
sufficient  money  on  deposit  to  meet  its  payment,  which 
the  court  stated,  coupled  with  presumption  of  in- 
nocence and  fair  dealing,  furnished  some  foundation 
for  finding  of  the  trial  court  against  fraud.  But  in 
the  present  case  the  evidence  shows  without  con- 
flict that  Esser  clearly  intended  to  and  did  in  fact 
perpetrate  an  absolute  fraud.  He  falsely  represented 
that  Schwab  was  the  real  purchaser  of  the  cattle,  he 
gave  a  spurious  draft  in  payment  therof,  purporting 
to  be  the  draft  of  Schwab,  and  he  shipped  the  cattle 
under  Schwab's  name  to  the  Los  Angeles' commission 
house  for  the  account  of  John  Schwab;  whereas,  as 
stated,  Schwab  knew  nothing  whatever  about  the 
transaction.  It  is  evident,  therefore  that  the  seller 
here  established  a  much  stronger  case  in  its  favor 
than  did  the  sellers  in  the  Jacobsen  case." 

The  next  California  case.  Peerless  Motor  Co.  v.  Sterling 
Finance  Corp.,  139  Cal.  App.  621,  is  an  automobile  case 
where  one,   Bowe,  gave  the  owner  of   the  automobile  a 
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worthless  check  in  payment  of  the  automobile.  The  Court 
says,  at  page  624: 

"The  finding  of  the  court  that  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  the  Peer- 
less sedan  automobile  is  adequately  supported  by  the 
evidence.  It  appears  that  the  title  to  the  machine  did 
not  pass  to  Bowe.  He  was  not  the  agent  of  the  re- 
spondent. The  machine  was  never  actually  delivered 
to  him.  The  appellant  is  charged  with  notice  that 
Bowe  was  not  the  owner  of  the  machine.  It  is  ap- 
parent the  sale  to  Bowe  was  intended  to  be  for  cash, 
subject  to  the  payment  of  his  check  which  w^as  dis- 
honored for  lack  of  funds.  The  certificate  of  owner- 
ship was  issued  to  Jeanette  M.  Brady  by  the  motor 
vehicle  department  of  California  without  the  know- 
ledge or  consent  of  the  respondent.  No  indicia  of 
title  was  executed  or  delivered  by  the  respondent. 

The  question  as  to  whether  title  to  personal  prop- 
erty passes  to  a  proposed  purchaser  by  the  mere 
delivery  thereof  depends  upon  the  intention  of  the 
parties,  which  is  to  be  determined  by  the  circumstances 
of  the  transaction.  The  mere  acceptance  of  a  check 
in  payment  for  personal  property,  subject  to  the  pay- 
ment of  the  chck,  does  not  pass  title  when  the  check 
is  subsequently  dishonored  and  is  not  paid.  (South 
San  Francisco  Pkg.  etc.  Co.  v.  Jacobsen,  183  Cal. 
131  [190  Pac.  628]  ;  Towey  v.  Esser,  133  Cal.  App. 
669  [24  Pac.  (2d)  853].) 

The  appellant  contends  that  the  conduct  of  the 
respondent  estops  it  from  questioning  the  title  to 
the  Peerless  sedan  machine.  We  are  of  the  opinion 
the  record  discloses  nothing  in  the  conduct  of  re- 
spondent with  relation  to  the  transaction  which  estops 
it  from  asserting  title  thereto." 
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The  case  of  Clark  v.  Hamilton  Diamond  Co.,  209  Cal. 
1  involved  the  sale  and  delivery  of  a  diamond  ring.  The 
ring  was  first  sold  by  plaintiff  to  Harry  Justice,  who 
^'fraudulently  gave  a  worthless  check  in  payment  there- 
for". The  ring  changed  hands  several  times  either  by  trade 
or  sale  and  finally  one,  Friedman,  sold  the  ring  to  the 
defendant  Cohen  dba  Hamilton  Diamond  Co.  who  pur- 
chased it  without  knowledge  of  the  transaction  between 
plaintiif  and  Justice.  Cohen  appealed  from  an  adverse 
judgement  claiming  that  he  was  a  bona  fide  purchaser 
of  the  ring  without  knowledge  of  defect  of  title. 

In  short,  the  Trial  Court  found  that  the  sale  to  Justice 
was  a  cash  sale;  that  plaintiff  did  not  waive  immediate 
cash  payment  and  gave  no  indicia  or  muniment  of  title  to 
anyone  when  the  sale  was  made;  and  in  obtaining  the 
ring,  Cohen  did  not  rely  upon  any  evidence  of  title  in 
his  grantor.  The  Court  says  at  page  3: 

"From  these  findings  it  follows  that  the  sale  of  the 
ring  by  plaintiff  to  Justice  was,  in  effect,  a  sale 
for  cash,  as  distinguished  from  a  sale  on  credit, 
payment  to  be  made,  as  is  customary  in  similar  trans- 
actions, by  check.  As  it  was  not  agreed  that  the  check 
was  to  be  received  as  absolute  payment,  the  delivery 
of  the  ring  to  Justice  was  also  conditional,  and,  the 
check  being  dishonored  upon  due  presentation,  title 
to  the  ring  remained  in  plaintiff.  (South  San  Fran- 
cisco Packing  etc.  Co.  v.  Jacobsen,  183  Cal.  131,  135 
et  seq.  [190  Pac.  628].)  [2]  It  seems  to  be  very 
definitely  settled  by  that  case  and  the  authorities 
there  cited  that,  as  between  the  parties,  upon  the 
check  being  dishonored,  the  seller  is  clearly  entitled  to 


—12— 

resume  possession  of  the  property.  As  between  the 
original  seller  and  third  parties,  the  relation  is  to  be 
determined  by  witat  the  vendor  has  done  or  has  not 
done.  In  this  case  the  plaintiff  gave  to  Justice,  the 
original  purchaser,  no  Indicia  of  title  other  than 
the  possession  of  the  property.  He  followed  the  due 
course  of  business  in  attempting  to  secure  payment 
of  the  check,  and  took  immediate  steps  to  recover 
the  ring  upon  learning  that  the  check  was  worthless. 
Appellant  has  not  made  it  appear,  in  fact,  apparently 
does  not  claim,  that  he  was  injured  by  any  delay 
on  plaintiff's  part.  It  is  very  clear  from  the  findings 
that  in  this  case  the  plaintiff  did  not  transfer  the 
possession  of  the  ring  to  Justice  with  a  power  to  dis- 
pose of  it.  Therefore,  section  1142  of  the  Civil  Code 
does  not  apply,  and  any  executed  sale  by  Justice,  or 
those  purporting  to  claim  under  him,  does  not  trans- 
fer plaintiff's  title  to  them.  (Pacific  Acceptance  Corp. 
V.  Bank  of  Italy,  59  Cal.  App.  76,  80  [209  Pac. 
1024.])  [3]  There  was  no  other  Indicia  of  owner- 
ship than  mere  possession.  That  was  not  enough. 
There  must  have  been  some  act  or  conduct  on  the 
part  of  the  real  owner  whereby  the  party  selling 
was  clothed  with  apparent  ownership  or  authority 
to  sell,  and  which  the  real  owner  will  not  be  heard 
to  deny  or  question  to  the  prejudice  of  the  innocent 
third  persoiis  dealing  on  the  faith  of  such  appear- 
ances. (Levi  V.  Booth,  58  Md.  305  [42  Am.  Rep. 
332].)"     (Emphasis  ours.) 

It  will  be  observed  that  the  cases  cited  above  make  no 
distinction  between  drafts  and  checks  as  a  valid  means 
of  cash  payment. 
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Applicable   California   Civil   Code   Sections. 

Section  1762  C.  C.  provides: 

"Delivery  and  Payment  Are  Concurrent  Con- 
ditions. Unless  otherwise  agreed,  delivery  of  the 
goods  and  payment  of  the  price  are  concurrent  con- 
ditions; that  is  to  say,  the  seller  must  be  ready 
and  willing  to  give  possession  to  the  goods  to  the 
buyer  in  exchange  for  the  price  and  the  buyer  must 
be  ready  and  willing  to  pay  the  price  in  exchange 
for  possession  of  the  goods." 

Section  1772  C.  C.  defines  an  unpaid  seller  as  one:  when 

''(a)  When  the  whole  of  the  price  has  not  been  paid 
or  tendered. 

(b)  When  a  bill  of  exchange  or  other  negotiable 
instrument  has  been  received  as  conditional  pay- 
ment, and  the  condition  on  which  it  was  received 
has  been  broken  by  reason  of  the  dishonor  of  the 
instrument,  the  insolvency  of  the  buyer,  or  other- 
wise." 

Section  1773  C.  C.  Prescribes  remedies  of  an  unpaid 
seller.  As  shown  by  the  cases  herein  cited,  said  remedies 
are  not  exclusive,  but  are  only  cumulative. 

Section  1781  C.  C.  speaks  of  the  remedy  of  rescission. 
Said  remedy  is  not  exclusive,  but  is  only  cumulative.  As 
shown  by  the  authorities  cited  herein,  the  seller  is  en- 
titled to  restitution  of  his  property  without  first  exercis- 
ing the  right  of  rescission,  if  and  when  the  buyer's 
purchase  check  or  draft  is  dishonored. 
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APPENDIX  II. 

Doctrine  of  Estoppel. 

The  cases  generally  recognize  the  right  of  innocent 
third  persons  who  acquire  the  property  for  value  and 
without  notice  to  rely  upon  estoppel  against  the  seller 
where  the  seller  has  clothed  the  fraudulent  purchaser 
with  indicia  of  ownership  in  addition  to  possession  of 
the  property.  But  such  third  persons  must  act  in  good 
faith. 

Nathe  v.  Fred  W.  Gray  Co.,  75  C.  A.  (2)  682 

Freitas  v.  March,  70  C.  A.  (2)  711. 

De  Vries  v.  Sig  Ellingson  &  Co.,  100  F.  Supp. 
781  at  787. 

Clark  V.  Hamilton  Diamond  Co.,  209  Cal.  1,  at  p. 
3,  para.   (3). 

Peerless  Motor  Co.  v.  Sterling  Finance  Corp., 
139  C.  A.  621  at  624. 

The  Court  in  the  case  of  Nathe  v.  Fred  W.  Gray  Co., 
75  C.  A.  (2)  682  at  686  says: 

'This  is  upon  the  principle  that  a  party  is  not 
bound  in  transactions  of  this  character  either  to 
anticipate  or  take  precaution  against  the  commission 
of  a  crime  by  which  another  may  be  deceived;  that 
where  it  is  through  the  instrumentahty  of  a  criminal 
act  that  the  wrong  is  accomplished,  it  is  the  crime 
and  not  the  negligent  act  which  is  the  proximate 
cause  or  injury;  and  in  such  a  case  the  maxim  that 
where  one  of  two  innocent  persons  must  suffer 
from  the  wrongful  act  of  another,  the  loss  must  fall 
upon  the  one  making  the  act  possible,  has  no  ap- 
plication. (See,  also,  Miller  v.  Citizens  Nat.  Trust 
etc.  Bk.,  1  Cal.  App.  2d  470,  477  [36  P.  2d  1008].)" 
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In  some  cases,  the  courts  have  recognized  as  applicable 
the  maxim  announced  in  Section  3543  of  the  Civil  Code, 
which  provides: 

"Where  one  of  two  innocent  persons  must  suffer 
by  the  act  of  a  third,  he,  by  whose  negligence  it 
happened,  must  be  the  sufferer." 

Johnson,  et  al.  v.  Robinson,  et  al,  203  F.  (2)   135 
at  136. 

The  Court,  in  the  case  of  De  Vries  v.  Sig  Ellingson 
&  Co.,  100  F.  Supp.  781,  defines  the  elements  of  estoppel 
at  page  787.  It  says: 

''The  essential  elements  of  estoppel  are.  (1)  Ig- 
norance of  the  facts  of  the  party  claiming  estoppel; 

(2)  misrepresentation  or  silence  concerning  the 
matter  w^here  it  was  a  duty  to  speak  amounting  to 
misrepresentation  or  concealment  of  a  material  fact; 

(3)  action  by  the  party  relying  on  the  misrepresen- 
tation or  concealment;  and  (4)  damages  resulting 
if  the  estoppel  is  denied.  Nelson  v.  Chicago  Mill  & 
Lumber  Corp.,  8  Cir.,  76  F.  2d  17." 

See  also  Frank  v.  Claus,  121  C.  A.  (2)  777  at  p. 
786,  para.    (4). 

The  Court,  in  this  case  as  in  other  cases  herein  cited, 
points  out  that  in  order  that  the  real  owner  of  personal 
property  may  be  estopped  from  asserting  his  title  against 
a  person  who  has  dealt  with  one  in  possession  /;;  faith 
of  his  apparent  ownership,  it  is  the  general  rule  that 
something  more  than  mere  possession  and  control  is 
necessary.  The  authorities  indicate  that  possession  must 
be   accomplished   by   indicia   of   title. 
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The  California  Supreme  Court,  in  Clark  v.  Hamilton 
Diamond  Co.  above  cited,  at  page  3  (3)  used  the  follow- 
ing language: 

'There  was  no  other  Indicia  of  ownership  than 
mere  possession.  That  was  not  enough.  There 
must  have  been  some  act  or  conduct  on  the  part  of 
the  real  owner  whereby  the  party  selling  was  clothed 
with  apparent  ownership  or  authority  to  sell,  and 
which  the  real  owner  will  not  be  heard  to  deny  or 
question  to  the  prejudice  of  the  innocent  third  persons 
dealing  on  the  faith  of  such  appearances.  (Levi  v. 
Booth,  58  Md.  305  [42  Am.  Rep.  332].)"  (Emphasis 
ours). 

In  other  words,  the  third  persons  must  be  ''innocent" 
and  they  must  deal  "on  the  faith"  of  such  appearances. 
They  cannot  ignore  facts  before  their  eyes  which  show 
a  cash  transaction.  They  are  not  "innocent"  if  they  are 
negligent. 

It   is   the   contention   of   appellant,    Motores,    that  the 

bank    was    not    an    "innnocent    person"    nor    did    it  act 

prudently  or  "on  the  faith"  of  such  appearances  as  de- 
fined in  these  decisions. 

In  other  words,  the  bank  had  notice,  and  was  charged 
with  notice,  and  was  put  upon  inquiry  by  the  very  nature 
and  contents  of  the  unpaid  "automobile  purchase  drafts" 
which  it  held  and  was  holding  in  its  collection  department 
at  the  very  time  it  made  the  loans  upon  the  automobiles 
plainly  described  upon  the  face  of  the  draft. 

Also,  Judge  Fee,  speaking  for  the  Court  in  the  case 
of  Engstrom  v.  Wiley,  191  F.  (2)  684  at  688  recognizes 
that:  "Where  the  rights  of  innocent  third  parties  enter," 
the  technical  ground  of  defense  "is  estoppel  and  not 
waiver."     (Emphasis  ours). 
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APPENDIX  III. 

Section   2330   of   the   California   Civil    Code   reads   as 
follows : 

"Principal,  How  Affected  By  Acts  of  Agent 
Within  the  Scope  of  His  Authority.  An  agent 
represents  his  principal  for  all  purposes  within  the 
scope  of  his  actual  or  ostensible  authority,  and  all 
the  rights  and  liabilities  which  would  accrue  to  the 
agent  from  transactions  within  such  limit,  if  they 
had  been  entered  into  on  his  own  account,  accrue 
to  the  principal."  ''Notice  to  Agent,  When  Notice 
TO  Principal,  As  against  a  principal,  both  principal 
and  agent  are  deemed  to  have  notice  of  whatever 
either  has  notice  of,  and  ought,  in  good  faith  and 
the  exercise  of  ordinary  care  and  diligence,  to  com- 
municate to  the  other.''  Section  2332,  California 
Civil  Code. 

"For  Acts  Done  Under  A  Merely  Ostensible 
Authority.  A  principal  is  bound  by  acts  of  his 
agent,  under  a  merely  ostensible  authority,  to  those 
persons  only  who  have  in  good  faith,  and  without 
want  of  ordinary  care,  incurred  a  liability  or  parted 
with  value,  upon  the  faith  thereof."  Section  2334, 
California    Civil    Code. 

"Principal's  Responsibility  for  Agent's  Neg- 
ligence OR  Omission.  Unless  required  by  or  under 
the  authority  of  law  to  employ  that  particular  agent, 
a  principal  is  responsible  to  third  persons  for  the 
negligence  of  his  agent  in  the  transaction  of  the 
business  of  the  agency,  including  wrongful  acts 
committed  by  such  agent  in  and  as  a  part  of  the 
transaction  of  such  business,  and  for  his  willfull 
omission  to  fulfill  the  obligations  of  the  principal." 
Section  2338,   California   Civil   Code. 
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These  code  sections  apply  to  corporations  as  well  as 
individuals. 

Jefferson  v.  Hewitt,  103  C.  624,  37  Pac.  638. 

In  the  case  of  Christie  v.  Sherwood,  et  al.,  113  Cal. 
526,  the  facts  were:  Plaintiff,  a  depositor  of  defendant 
bank,  was  asked  by  one  Arnold,  the  cashier  of  the  bank, 
if  he  wanted  to  lend  money  to  the  defendant,  Sherwood, 
to  be  secured  by  a  first  mortgage  on  Sherwood's  property. 
In  accordance  with  the  cashier's  request,  plaintiff  made  a 
loan  to  Sherwood  and  took  a  first  mortgage  on  Sherwood's 
property  as  security.  The  president  and  directors  of  the 
bank  had  no  actual  knowledge  of  this  transaction,  and  by 
reason  thereof,  the  bank  made  a  loan  to  Sherwood,  taking 
the  same  property  as  security.  The  bank's  mortgage  was 
recorded  first  and  plaintiff's  mortgage  was  subsequently 
recorded.  The  Court  held  that  plaintiff's  mortgage  had 
priority  over  the  bank's  mortgage  for  the  reason  that 
Arnold  was  acting  within  the  scope  of  his  authority,  and 
his  knowledge  of  plaintiff's  mortgage  was  imputed  to  the 
bank.  The  Court  said: 

"The  knowledge  of  its  cashier  of  the  prior  mort- 
gage to   Christie   was   the   knowledge   of   the   bank" 

In  First  Nat.  Bank  v.  Reed,  198  Cal.  252,  the  Court 
said  at   page  258: 

'Tn  the  absence  of  any  evidence  on  the  point,  it 
would  be  assumed  that  Wickstrom  communicated  to 
his  principal  his  knowledge  of  any  facts  material 
to  the  transaction." 

The  case  of  Vanciel  v.  Kumle,  26  C.  (2d)  732,  at  734, 
says: 

'The  knowledge  of  Rocca,  an  agent  acting  within 
the  scope  of  his  authority,  is  the  knowledge  of  his 
principal." 
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Again,  in  the  case  of  Williams  v.  Hasshagen,  166  Cal. 
386  at  393,  a  bank  case,  the  Court  says: 

''His  knowledge  is  presumptively  that  of  the  bank, 
and  it  makes  no  differnce  that  he  took  some  personal 
benefit   from   the   fraud." 

In  Culley  v.  New  York  Life  Ins.  Co.,  27  C.  (2d)   187 
at  192,  the  Court  declared: 

''A  principal  is  chargeable  with  and  is  bound  by  the 
knowledge  of,  or  notice  to,  his  agent  received  while 
the  agent  is  acting  within  the  scope  of  his  authority 
and  which  is  with  reference  to  a  matter  over  which 
his  authority  extends,  (citing  cases)  The  fact  that 
the  knowledge  acquired  by  the  agent  was  not  actually 
communicated  to  the  principal,  as  contended  by  ap- 
pellant, does  not  prevent  operation  of  the  rule.  The 
knowledge  is,  in  law,  imputed  to  the  principal.  The 
agent  may  have  been  guilty  of  a  breach  of  duty  to  his 
principal,  yet  the  knowledge  has  the  same  effect  as 
to  third  persons  as  though  his  duty  had  been  faith- 
fully performed.  The  agent  acting  within  the  scope 
of  his  authority,  is,  as  to  the  matters  existing  therein 
during  the  course  of  the  agency,  the  principal  him- 
self, (citing  cases)  An  agent's  knowledge  of  the 
content  of  a  contract  is  imputed  to  his  principal, 
(citing  cases)  This  rule  of  law  is  not  a  rebuttable 
presumption.  It  is  not  a  presumption  at  all.  It  is 
a  rule  which  charges  the  principal  with  the  knowl- 
edge possessed  by  his  agent." 

See  also:   Columbia  Pictures  Corp.   v.   DeToth,  87  C. 
A.  2d  620  at  630-631. 

Maron  v.  Swig,  115  C.  A.  2d  87  at  90. 
Eagle  Indemnity  Co.  v.  Industrial  Accident  Comm., 
92  C.  A.  (2d)  222  at  228. 
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APPENDIX  IV. 

The  Obtaining  of  Property  by  False  and  Fraudulent 

Pretenses. 

Section  484  Penal  Code  of  California  defines  theft  as: 

''Every  person  who  shall  feloniously  steal,  take, 
carry,  lead,  or  drive  away  the  personal  property 
of  another,  or  who  shall  fraudulently  appropriate 
property  which  has  been  entrusted  to  him,  or  who 
shall  knowingly  and  designedly,  by  any  false  or 
fraudulent  representation  or  pretense,  defraud  any 
other  person  of  money,  labor  or  real  or  personal 
property,  or  who  causes  or  procures  others  to  report 
falsely  of  his  wealth  or  mercantile  character  and  by 
thus  imposing  upon  any  person,  obtains  credit  and 
thereby  fraudulently  gets  or  obtains  possession  of 
money,  or  property  or  obtains  the  labor  or  service 
of  another,  is  guilty  of  theft."  j| 

It  is  important  to  keep  the  above  section  of  the  Penal 
Code  in  mind  in  connection  with  the  language  hereinabove 
quoted  in  the  case  of  Nathe  v.  Fred  W.  Gray  Co. 

Also,  a  person  defrauded  of  his  property  by  the  is- 
suance of  a  worthless  check  by  the  purchaser  may  re- 
cover it. 

Engstrom  v.  Benzel,   191    (2)   689. 


In  the  case  of  Kamberg  v.  Springfield  Nat'l  Bank, 
103  A.  L.  R.  306  (see  annotations  at  310)  at  page  309, 
the   Court   says: 

''If  an  insolvent  has  obtained  money  or  property 
by  fraud  or  other  tort,  that  money  or  property  is  not 
properly  part  of  the  assets  of  his  estate,  and  may  be 
reclaimed   from   the   trustee   in   bankruptcy.    Bussing 


! 


—21— 

V.  Rice,  2  Ciish.  48;  Watson  v.  Silsby,  166  Mass.  57, 
43  N.  E.  1117;  Donaldson  v.  Farwell,  93  U.  S.  631; 
23  L.  ed.  993;  In  re  New  York  Commercial  Co.  (C. 
C.  A.)  228  R  120;  In  re  Horigan  Supply  Co.  (C. 
C  A.)  2  F.  (2d)  791,  Manly  v.  Ohio  Shoe  Co.  (C 
C.  A.)  25  F.  (2d)  384,  59  A.  L.  R.  413;  California 
Conserving  Co.  v.  D'Avanzo  (C.  C.  A.)  62  F.  (2d) 
528;  Sternberg  v.  American  Snuff  Co.  (C.  C.  A.) 
69  F.  (2d)  307.  Likewise,  if  the  insolvent  restores  it 
before  bankruptcy  occurs,  there  is  no  preference,  for 
there  is  no  diminution  of  assets.  Montgomery  v. 
Bucyrus  Machine  Works,  92  U.  S.  257,  23  L.  ed. 
656;  Hough  v.  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Co.  (C.  C.  A.)  34  F.  (2d)  238,  240,  241; 
Fisher  v.  Shreve,  Crump  &  Low  Co.  (D.  C.)  7  F. 
(2d)    149. 

But  that  principle  applies  only  so  long  as  the 
money  or  property  can  be  traced  and  found,  either 
in  its  original  or  in  an  altered  form,  in  some  particular 
assets/' 

If  as  stated  above  such  property  may  be  reclaimed  from 
a  trustee  in  bankruptcy,  it  can  likewise  be  reclaimed  from 
a  bank  under  the  facts  in  this  case. 
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APPENDIX  V. 

The  Conversations  and  the  Agreements  Between  the 
Seller  and  Buyer  Are  Important  and  Material, 
and  Admissible  in  Evidence,  in  a  Case  Involving 
a  Third  Person  Claiming  Title  to  the  Property. 

1st.  The  cases  which  we  have  heretofore  cited  in 
the  appendix  all  point  out  the  importance  of  knowing 
what  was  said  and  done  at  the  time  of  the  transaction 
between  the  seller  and  buyer  for  the  purpose  of  arriving 
at  a  determination  of  whether  or  not  the  sale  was  intended 
to  be  and  was  in  fact  a  cash  sale.  This  is  a  very  important 
issue  in  this  case. 

2nd.  Such  conversations,  facts  and  circumstances  are 
also  absolutely  essential  in  order  to  determine  whether  or 
not  the  automobiles  in  question  were  obtained  from 
Motores  under  false  and  fraudulent  representations  of 
the  buyer.  This  is  likewise  an  essential  issue  in  this  case, 
and  the  record  discloses  that  the  attorney  for  the  trustee 
recognized  it  as  such. 

"Mr.  McDonnell:  I  think  that  as  to  the  Trustee's 
interest,  as  Mr.  Utley  is  pointing  out,  I  think  probably 
the  testimony  is  relevant  and  admissible,  and  that  is 
why  I  [66]  haven't  objected."  (R.  139) 

3rd.  Without  the  testimony,  which  the  Court  has 
stricken  (R.  70-71)  there  is  absolutely  no  evidence  in  the 
record  to  support  many  of  the  findings  which  the  Court 
has  made  favorable  to  the  position  of  the  bank. 

In  the  case  of  Wilcox  v.  Salomone,  118  C.  A.  (2)  704 
at  711,  the  Court  says: 

"Appellants  next  contend  that  the  court  erred  in 
admitting  in  evidence  over  their  objection  certain  oral 
and  written  declarations   made   by   respondent's   de- 
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ceased  wife  relating  to  the  nature  of  the  transaction, 
and  made  out  of  the  presence  of  appellants.  These 
declarations  were  either  testified  to  by  witnesses  to 
whom  they  were  made,  or  introduced  into  evidence 
in  their  written  form.  They  were  of  the  same  nature 
and  all  supported  the  contention  that  a  loan  and  a 
mortgage  were  intended  by  the  appellants  in  the 
transaction  in  question.  Thus,  they  would  be  'self- 
serving  declarations,'  and  hearsay.  They  would  be 
self-serving  since  they  were  in  support  of  the  interest 
of  respondent  and  the  deceased  declarant.  (10  Cal. 
Jur.,  Evidence,  §311.)  They  would  be  hearsay  since 
they  rest  upon  the  veracity  and  competency  of  some 
person  other  than  the  witness  offering  them.  (10  Cal. 
Jur.,  Evidence,  §288;  Code  Civ.  Proc,  §1845)  Dec- 
larations of  a  person  deceased  or  a  party  to  the 
action,  made  in  the  absence  of  the  opposite  party 
sought  to  be  bound  by  them,  which  declarations  are 
in  support  of  the  party's  or  declarant's  own  interest, 
are  not  admissible  in  favor  of  those  who  claim  rights, 
which  the  declaration  would  maintain.  (10  Cal.  Jur., 
Evidence,  §§311,  331.)  However,  there  are  exceptions 
to  the  hearsay  rule." 
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Statement  of  the  Case. 

On  March  6,  1953,  and  April  2,  1953,  Appellant  sold 
five  automobiles  to  the  Bankrupt,  a  California  corpora- 
lion  [R.  148;  Finding  9,  R.  63].  Physical  possession 
of  the  cars  was  delivered  in  Mexico  to  the  Bankrupt's 
representative,  together  with  bills  of  sale  and  the  Mexican 
title  documents  pertaining  thereto  [R.  148,  132-133;  Find- 
ing 9,  R.  63-64].  The  Bankrupt's  agent  drew  non- 
negotiable  drafts  on  the  Bankrupt  for  the  purchase  prices 
of  the  cars,  and  delivered  the  drafts  to  the  Appellant  in 
exchange  for  possession  of  the  vehicles,  the  bills  of 
sale,  and  the  title  documents  [Crs.  Ex.  A,  B,  C,  D  and  E; 
[R.  132-133;  Finding  9,  R.  64].  The  drafts  were  made 
payable  through  the  Bank,  and  expressly  provided   that 
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they  were  to  be  forwarded  ''for  collection  only."  The 
Bankrupt  had  promised  the  Appellant  three  or  four  months 
before  [R.  140]  that  the  drafts  would  be  paid  upon  pre- 
sentment, but  the  Bank  had  no  knowledge  of  this  promise 
[Finding  13,  R.  66,  140].  The  Appellant  knew  and  under- 
stood at  the  time  of  delivery  of  the  cars  and  the  title  docu- 
ments that  the  Bankrupt  planned  to  register  the  vehicles 
in  California  and  ''floor"  them  with  a  bank,  and  Appellant's 
manager  delivered  the  title  documents  for  the  express 
purpose  of  putting  the  Bankrupt  in  a  position  to  place  a 
lien  on  the  vehicles  and  to  obtain  loans  on  the  security 
thereof  [R.  140,  144;  Findings  10,  11,  R.  64-65]. 

The  Bankrupt  brought  the  cars  to  California,  obtained 
California  title  documents,  and  borrowed  money  from 
Appellee  Bank  on  the  strength  of  trust  receipts  describing 
the  cars.  The  California  title  documents  were  delivered 
to  the  Bank  before  the  advances  were  made,  and  the  Bank 
was  shown  as  the  "legal  owner"  thereon  [Ex.  4,  5,  6  and 
7;  Findings  2,  3,  4  and  5;  R.  60-62;  Finding  11,  R.  64- 
65].  The  Bank  advanced  money  in  good  faith  in  reliance 
upon  the  trust  receipts,  the  California  ownership  certifi- 
cates and  the  possession  of  the  cars  by  the  Bankrupt 
[Finding   11,  R.  64-65]. 

The  drafts,  in  the  form  of  envelopes,  either  empty  or 
containing  blank  pieces  of  paper,  were  forwarded  by  the 
Appellant  through  banking  channels  to  the  Appellee  Bank 
for  collection  [R.  65-66].  The  March  drafts  [Ex.  A  and 
B]  were  dishonored  by  the  Bankrupt,  returned  to  Ap- 
pellant's Bank  and  resubmitted  by  Appellant's  Bank,  before 
the  April  drafts  [Ex.  C,  D  and  E]  were  issued  [Finding 
12,  R.  65-66].  All  of  the  drafts  were  in  the  collection 
department  of  the  Bank  unpaid  at  the  time  the  advances 
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were  made  by  the  Bank  to  the  bankrupt,  but  the  lending 
officer  of  the  Bank  had  no  knowledge  of  their  existence 
until  after  the  advances  were  made  [Findings  16  and  17, 
R.  67-68]. 

The  five  disputed  vehicles,  or  their  proceeds,  came  into 
the  hands  of  the  Trustee  [Findings  2,  3,  4  and  5,  R. 
60-62].  On  July  29,  1953,  the  Bank  filed  its  petition  to 
reclaim  the  vehicles  or  their  proceeds  to  the  extent  neces- 
sary to  satisfy  the  debt  owing  from  the  Bankrupt  to 
the  Bank  [R.  7-12].  Appellant  filed  its  cross-petition 
also  asserting  title  to  the  proceeds  and  the  matter  was 
duly  heard  and  determined  in  favor  of  Appellee  [R.  70-71]. 
The  Referee's  opinion  appears  at  R.  37-52.  The  order  of 
the  Referee  was  affirmed  by  order  of  the  District  Court  on 
April  29,  1954  [R.  88-89]  in  which  order  the  District 
Court  adopted  the  findings  and  conclusions  of  the  Referee 
[R.  89].  From  this  order,  Motores  de  Mexicali  appealed. 
The  Trustee  did  not  appeal. 

Questions  Presented. 

1.  Whether  the  Trial  Court  was  correct  in  concluding 
that  Appellant  is  estopped  to  claim  the  vehicles  because  it 
delivered  to  the  Bankrupt  possession  of  the  cars  and 
indicia  of  ownership  thereto  for  the  express  purpose 
of  permitting  the  Bankrupt  to  issue  trust  receipts  placing 
a  lien  thereon. 

2.  Whether  the  Trial  Court  was  correct  in  concluding 
that  the  presence  of  the  unpaid  drafts  in  the  collection 
department  of  the  Bank  at  the  time  the  advances  were 
made  did  not  place  the  Bank  upon  notice  that  Appellant 
claimed  a  right  to  the  vehicles  or  their  proceeds  superior 
to  the  lien  of  the  trust  receipts  issued  by  the  Bankrupt 
to  the  Bank. 
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3.  Whether  the  Trial  Court  was  correct  in  granting  the 
Bank's  motion  to  strike  as  irrelevant  conversations  be- 
tween the  Bankrupt  and  Appellant  which  were  not  heard 
by  or  communicated  to  any  representative  of  the  Bank. 

Summary  of  Argument. 

lA.  The  Appellant,  by  delivering  possession  of  the 
vehicles  and  indicia  of  ownership  to  the  Bankrupt,  is 
estopped  to  claim  any  title  superior  to  the  lien  of  the 
Bank. 

B.  There  are  no  facts  giving  rise  to  an  estoppel  against 
the  assertion  of  the  Bank's  lien. 

C.  The  conversations  between  the  Bankrupt  and  the 
Appellant  were  irrelevant  as  to  the  Bank  and  were  prop- 
erly stricken. 

2.  The  fact  that  as  between  themselves  the  Appellant 
and  the  Bankrupt  may  have  intended  to  make  sales  of 
the  vehicles  for  cash  does  not  give  the  Appellant  a  right 
to  retain  title  as  against  the  Bank.  The  cases  cited  by 
the  Appellant  are  distinguishable. 

3.  The  promises  allegedly  made  by  the  Bankrupt  to 
the  Appellant  that  the  drafts  would  be  paid  upon  present- 
ment and  the  representation  allegedly  made  by  the  Bank- 
rupt to  the  Appellant  that  the  March  drafts  had  been  taken 
care  of  did  not  put  the  Bank  on  notice  of  any  fraud  and 
in  any  event  such  promises  and  representations  did  not 
bind  the  Bank. 

4.  The  challenged  findings  are  adequately  supported 
by  the  evidence. 
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ARGUMENT. 

I. 

A.  The  Appellant,  by  Delivering  Possession  of  the 
Vehicles  and  Indicia  of  Ownership  to  the  Bank- 
rupt, is  Estopped  to  Claim  Any  Title  Superior  to 
the  Lien  of  the  Bank. 

It  is  a  long  established  equitable  maxim  that  ''where  one 
of  two  innocent  persons  must  suffer  by  the  act  of  a  third, 
he  by  whose  negHgence  it  happened  must  be  the  sufferer." 
California  Civil  Code,  Section  3543.  The  California 
courts  have  held  this  maxim  applicable  to  a  situation  where 
the  owner  of  property  transfers  possession  to  another 
and  gives  the  other  indicia  of  ownership  as  was  done  in  this 
case.  Fowles  v.  National  Bank  of  California,  167  Cal. 
653,  140  Pac.  271  (1914) ;  Powers  v.  Pacific  Diesel  Engine 
Co.,  206  Cal.  334,  274  Pac.  512  (1929);  Peoples  Finance 
etc.  Co.  V.  Bowman,  58  Cal.  App.  2d  729,  137  P.  2d  729 
(1943).  In  the  Bowman  case,  supra,  the  court  said  (p. 
736): 

After  reading  the  cases,  and  giving  consideration 
to  their  rationale,  we  are  convinced  that,  where  an 
owner  deposits  his  property  with  another  and  gives 
the  depository  such  indicia  of  ownership  that  a 
reasonable  man  dealing  with  such  agent  is  reasonably 
led  to  believe  the  agent  is  the  owner  of  such  property 
and  parts  with  value  in  reliance  thereon,  the  third 
person  will  be  protected  even  though  the  true  owner 
is  guilty  of  no  more  than  misplaced  confidence. 
Such  misplaced  confidence  must  be  held  to  be  negli- 
gence within  the  meaning  of  the  maxim  above- 
referred  to.  (See  also.  Bank  of  America  v.  National 
Funding  Corp.,  45  Cal.  App.  2d  320  [114  P.  2d  149].) 

In  the  instant  case  defendant  certainly  must  be 
found  to  have  misplaced  its  confidence  in   Bowman 


and  that  plaintiff  suffered  loss  thereby.  As  misplaced 
confidence  amounts  to  negligence  under  the  facts 
here,  we  must  hold  that  the  case  comes  within  the 
language  of  section  3543  of  the  Civil  Code  and  that 
defendant  and  not  plaintiff  must  suffer  the  loss 
caused  by  the  action  of  Bowman. 

It  is  clear  from  the  testimony  that  the  Appellant  de- 
livered the  title  documents  on  the  vehicles  to  the  Bank- 
rupt for  the  express  purpose,  known  to  the  Appellant, 
of  permitting  the  bankrupt  to  ''floor  the  cars  with  the 
Bank"  [R.  144,  Finding  10,  R.  64].  From  the  testi- 
mony it  is  also  plain  that  the  understanding  between  the 
Appellant  and  the  Bankrupt  was  that  the  Bankrupt  would 
give  trust  receipts  to  the  Bank  covering  the  vehicles. 
The  Appellant  clearly  intended  that  the  Bank  was  to  rely 
upon  the  possession  by  the  Bankrupt  of  the  indicia  of 
ownership  and  the  vehicles.  The  Bank  took  trust  receipts 
on  the  vehicles  [Exhibits  4  to  7  inclusive]  and  advanced 
moneys  to  the  Bankrupt  on  the  basis  of  the  trust  receipts 
and  the  California  ownership  certificates  obtained  by  the 
Bankrupt  by  the  use  of  the  title  documents  given  to  the 
Bankrupt  by  the  appellant.  [Findings  2,  3,  4,  5  and  11; 
R.  60-62,  64-65;  109-116;  132-133]. 

In  the  instant  case,  as  in  the  Boumian  case,  supra,  the 
Appellant  deposited  the  property  with  the  Bankrupt  and 
gave  the  Bankrupt  such  indicia  of  ownership  that  a  reason- 
able person  in  the  Bank's  position  dealing  with  the  Bank- 
rupt would  be  led  to  believe  that  the  Bankrupt  was  the 
owner  of  the  property.  The  language  of  the  court  in  the 
Bowman  case  is  applicable  to  this  situation  and  "the  third 
person  will  be  protected  even  though  the  true  owner  is 
guilty  of  no  more  than  misplaced  confidence."  The  gen- 
eral manager  of  the  Appellant  tacitly  admitted  that  he 


— 7— 

placed  confidence  in  the  Bankrupt  and  that  the  confidence 
was  misplaced  [R.  145].  His  testimony  brings  the  case 
squarely  within  the  rule  announced  in  the  Bowman  case, 
supra,  and  the  conclusion  is  inescapable  that  the  Appel- 
lant is  estopped  from  claiming  title  to  the  vehicles  or  their 
proceeds  superior  to  the  lien  of  the  Bank. 

Even  assuming  for  purposes  of  argument  that  the 
Seller-Appellant  had  expressly  retained  title  to  the  vehicles 
until  the  price  w^as  paid  (which  it  did  not  do),  it  has  been 
held  that  the  seller  is  estopped  as  against  a  third  party 
to  claim  title.  In  Pliimmer  v.  Kingsley,  190  Ore.  378, 
226  P.  2d  297  (1951),  the  court  said  (226  P.  2d  303): 

We  limit  our  decision  to  the  facts  of  the  instant 
case  in  which  the  owner  expressly  retained  title  until 
cash  payment  should  be  made  but  in  which  he  did 
deliver  to  the  fraudulent  purchaser  both  the  car  and 
the  certificate  of  title.  We  hold  that  when  an  owner 
voluntarily  clothes  the  fraudulent  or  criminal  pur- 
chaser with  the  indicia  of  title  and  delivers  to  him 
the  possession  of  the  chattel,  he  will  be  estopped  to 
assert  his  title  as  against  one  who  for  value  and  in 
good  faith  and  without  notice  purchases  the  chattel 
in  reliance  upon  the  apparent  ownership  of  the  one 
so  entrusted  with  possession  and  indicia  of  title. 

To  the  same  effect  is  Wren  v.  Bankers  Investment  Co, 
207  Okla.  339,  249  P.  2d  712  (1952). 

It  is  to  be  noted  that  in  the  instant  case  the  trial  court 
found  that  all  of  the  elements  of  estoppel:  representation, 
reliance,  detriment,  and  lack  of  notice  to  the  Bank,  were 
present  [Finding  10,  11,  14,  15  and  16;  R.  64-67].  The 
Referee  also  specifically  found  in  Finding  14  [R.  66-67] 
that  the  Appellant  was  negligent  in  that  it  failed  to  retain 
possession   of   the   Mexican   registration   papers   and   the 


bills  of  sale  until  the  drafts  were  honored  and  in  that  it 
failed  to  attach  to  or  enclose  the  aforesaid  papers  with  the 
drafts  but  instead  delivered  the  indicia  of  ownership  di- 
rect to  the  Bankrupt,  thus  placing  the  Bankrupt  in  a  posi- 
tion to  encumber  the  vehicles. 

B.     There  Are  No  Facts  Giving  Rise  to  an  Estoppel 
Against   the   Assertion   of   the   Bank's   Lien. 

Appellant  argues  in  Point  3  of  his  brief  (App.  Op.  Br. 
21-30)  that  the  Bank  was  somehow  under  a  duty  to 
Appellant  to  pay  the  drafts  out  of  the  proceeds  of  the 
loans  and  that  therefore  Section  3543  of  the  Civil  Code 
does  not  apply. 

In  the  first  place,  the  drafts  which  form  the  basis  for 
the  claim  of  the  Appellant  [Exhibits  A,  B,  C,  D  and  E] 
were  not  drafts  drawn  upon  the  Bank  but  were  drafts 
drawn  upon  the  Bankrupt  payable  through  the  Wilshire- 
La  Brea  Branch  of  the  Bank.  The  drafts  specifically  di- 
rected the  Bankrupt  to  pay  to  the  Appellant  the  sums 
specified  "upon  presentation  of  this  draft  to  the  Bank 
designated  below  for  collection  together  with  the 
documents  properly  executed  indicated  on  the  reserve  [sic] 
hereof."  It  is  to  be  noted  that  the  drafts  in  two  places 
in  capital  letters  indicated  that  they  were  to  be  forwarded 
for  collection  and  collection  only,  and  that  the  drafts 
did  not  contain  the  words  "order''  or  "bearer"  which  are 
prerequisites  to  negotiability  under  Section  3082(4)  of 
the  California  Civil  Code. 

Counsel  seeks  to  charge  the  Bank  with  a  duty  to  pay 
the  drafts,  and  this  contention  is  grounded  upon  the 
simple  fact  that  the  drafts  were  present  in  the  collection 
department  of  the  Bank  at  the  time  the  advances  were 
made  by  the  Loan  Department  of  the  Bank. 


In  the  first  place  the  function  of  a  bank  in  handling 
a  collection  is  strictly  that  of  an  agent  rendering  a  service 
to  the  forewarding  party  by  presenting  the  collection  item 
to  the  obligor,  collecting  the  money  if  possible,  and  remit- 
ting the  proceeds  of  the  collection,  when  and  if  received, 
in  accordance  with  the  instructions  of  the  forwarding 
party.  The  collecting  bank  ordinarily  has  no  financial 
interest  in  the  collection  or  the  proceeds,  other  than  a 
small  collection  fee,  and  it  had  none  in  this  case.  The 
only  concern  of  the  Bank  with  the  drafts  here  involved  was 
to  collect  the  money,  if  possible,  from  the  drawee  (the 
Bankrupt)  and  remit  it,  if  collected,  to  the  Appellant's  for- 
warding Bank. 

When  the  nature  of  the  collection  function  is  under- 
stood it  becomes  clear  that  the  presence  of  the  unpaid 
drafts  in  the  collection  cage  of  the  Bank  would  not  charge 
the  lending  department  of  the  Bank  with  knowledge  of 
their  contents.  A  fortiori,  their  presence  in  the  collection 
cage  gives  no  notice  that  the  vehicles  were  unpaid  for, 
or  that  the  Bankrupt's  title  was  defective,  or  that  the 
Bankrupt   had   defrauded   the   Appellant. 

In  Hartford  v.  All  Night  and  Day  Bank,  170  Cal.  538, 
540  it  was  held  that  it  was  not  the  duty  of  a  commercial 
teller  to  investigate  to  determine  whether  or  not  a  savings 
account  was  maintained.  The  court  placed  the  duty  upon 
the  customer  to  see  to  it  that  the  Bank  was  properly 
advised  of  the  customer's  desires.  So  also  in  the  instant 
case  if  Appellant  desired  the  Bank  to  correlate  the  lending 
function  with  the  collection  function  for  its  benefit,  Appel- 
lant should  have  so  directed  or  requested.  This  it  did  not 
do. 

The  mere  presence  in  the  collection  cage  of  the  unpaid 
drafts  does  not  charge  the  lending  department  of  the  Bank 
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with  knowledge  of  the  contents  of  the  drafts.  It  would  be 
unreasonable  to  charge  a  bank  with  notice  of  the  ramifica- 
tions of  the  myriads  of  detailed  transactions  processed 
each  day  in  the  various  departments.  State  v.  Brown 
County  Bank,  112  Neb.  642,  200  N.  W.  866;  Globe  Indem- 
nity V.  Union  Planters'  Bank  and  Trust  Company,  27  F.  2d 
496  (C.  C.  A.  6,  1928).  In  the  instant  case  the  only  evi- 
dence with  respect  to  the  presence  of  the  drafts  in  the 
Bank  on  the  dates  of  the  transactions  consists  in  the  col- 
lection date  stamps  on  the  backs  of  the  drafts  themselves. 
The  Appellant  produced  no  evidence  (and  none  exists) 
tending  to  show  that  the  presence  of  the  drafts  was 
brought  to  the  attention  of  anyone  other  than  the  clerks 
in  the  collection  cage.  It  is  clear  from  the  testimony  and 
from  the  findings,  on  the  other  hand,  that  the  items  were 
not  brought  to  the  attention  of  the  lending  officers  who 
handled  these  loans  [Finding  17,  R.  68;  116].  Under 
these  circumstances  we  can  see  no  duty  upon  the  lending 
officers  to  divert  loan  proceeds  to  the  payment  of  the 
drafts. 

It  is  fundamental  that  there  can  be  no  actionable  negli- 
gence in  the  absence  of  a  duty  on  the  part  of  the  Bank 
to  the  appellant.  Counsel  does  not  make  clear  the  theory 
on  which  he  concludes  that  the  Bank  was  under  any  duty 
toward  his  client  to  pay  the  drafts.  Even  if  the  Bank 
had  been  designated  drawee  of  the  drafts  there  would 
be  no  liability  imposed  upon  the  Bank  to  pay  them.  Civil 
Code,  Sec.  3208.  The  fact  that  the  drafts  were  made 
payable  through  the  Bank  was  merely  a  means  of  desig- 
nating a  convenient  place  for  presentation  to  Bi-Rite  Auto 
Sales,  the  drawee. 

The  appellant  argues  at  considerable  length  that  the 
presence  of  the  unpaid  drafts  in  the  Collection  Department 
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of  the  Wilshire-La  Brea  Branch  placed  the  Bank  on  notice 
either  that  the  vehicles  had  been  fraudulently  obtained 
by  the  Bankrupt  from  the  Appellant  or  that  title  had  been 
retained  by  the  Appellant  until  payment  of  the  drafts. 
In  this  connection  it  is  to  be  noted  that  the  drafts  [Ex- 
hibits A,  B,  C,  D  and  E]  were  in  the  form  of  envelopes 
and  the  writing  on  the  drafts  indicated  that  the  reason 
they  were  so  designed  was  to  provide  a  convenient  means 
of  transmitting  the  title  documents  pertaining  to  the 
vehicles  being  sold.  It  is  significant,  however,  that  the 
Appellant  did  not  use  the  drafts  for  this  purpose  but 
delivered  the  title  documents  to  the  Bank  apart  from  the 
drafts,  and  that  two  of  the  draft  envelopes  [Exhibits  A 
and  B]  contained  blank  sheets  of  paper  and  three  of  them 
[Exhibits  C,  D  and  E]  were  completely  empty  [R.  133- 
134].  Appellant  therefore  chose  not  to  use  the  drafts 
for  the  purpose  for  which  they  were  designed;  yet  counsel 
now  insists  the  Bank  should  have  pretended  that  they 
were  so  used,  and  is  to  be  charged  with  negligence  for  not 
so  pretending. 

The  forwarding  of  the  drafts  through  the  Bank  for 
collection  is  entirely  consistent  with  the  theory  that  the 
vehicles  were  sold  on  credit,  the  credit  having  been  ex- 
tended by  the  seller  until  the  drafts  shall  have  been  paid. 
It  is  significant  that  the  Appellant  in  many  cases  granted 
extensions  of  time  for  the  payment  of  drafts  [R.  136]. 
When  the  draft  envelope  as  a  whole  is  considered  together 
with  the  fact  that  it  contained  either  blank  pieces  of 
paper  or  nothing  at  all,  it  becomes  clear  that  the  existence 
of  the  drafts  themselves  does  not  compel  an  inference 
of  either  a  cash  sale  or  that  there  was  any  intent  on  the 
part  of  the  parties  to  retain  title  to  the  vehicles  until  the 
drafts  should  be  paid,  or  that  any  fraud  was   involved. 
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The  act  of  the  Appellant  in  delivering  the  title  documents 
and  the  fact  that  the  bankrupt  had  in  his  possession  the 
California  registration  certificates  were  sufficient  to  rebut 
any  inference  of  a  cash  sale  or  an  intent  to  retain  title 
insofar  as  the  Bank  is  concerned. 

Appellant  contends  that  the  presence  of  the  unpaid 
drafts  in  the  Bank  apparently  put  the  Bank  on  notice  of 
a  defect  in  title  to  the  cars.  In  this  connection  it  is  to 
be  noted  that  the  trial  court  found  in  Findings  16  and  17 
that  the  Bank  officer  in  charge  of  making  the  advances 
had  no  actual  knowledge  that  the  drafts  given  by  the 
Bankrupt  to  the  Appellant  were  unpaid  at  the  time  the 
advances  were  made.  This  finding  is  supported  by  the 
testimony  of  Mr.  Fort  [R.  116,  125-126].  The  last  ad- 
vance was  actually  made  on  May  19,  the  date  of  the  last 
trust  receipt  [R.  120]  and  the  court  found  that  this 
advance  was  made  prior  to  the  existence  of  any  knowledge 
of  any  unpaid  drafts  on  the  part  of  the  Bank  officers 
[Findings  16  and  17;  R.  67-68].  The  fact  that  the  credit 
was  not  placed  on  the  ledger  of  the  Bankrupt  until  May 
21  resulted  from  normal  delay  in  posting  and  does  not 
mitigate  against  the  fact  that  the  trust  receipts  and  the 
title  documents  were  delivered  to  the  Bank  and  the  loan 
commitment  made  on  May  19,  1953. 

We  do  not  quarrel  with  the  general  propositions  set 
forth  in  Appendix  3  of  the  Appellant's  Brief  to  the  effect 
that  the  actual  knowledge  of  a  bank  officer  is  chargeable 
to  the  bank  and  that  the  knowledge  of  an  agent  in  general 
is  imputed  to  the  principal.  We  submit,  however,  that  there 
has  been  no  showing  in  this  case  of  any  knowledge,  actual 
or  constructive,  chargeable  to  the  Bank  of  any  intent  on 
the  part  of  the  Appellant  to  retain  title  to  the  vehicles. 
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On  the  contrary,  all  of  the  acts  of  the  Appellant  in  the 
transaction  were  designed  to  induce  the  Bank  to  extend 
credit  on  the  faith  of  the  title  documents  and  the  posses- 
sion of  the  vehicles  by  the  Bankrupt. 

Counsel  contends  in  Point  3  of  his  Brief  (Br.  21-30 
and  Appendix  3)  that  the  Bank  is  chargeable  with  notice 
of  the  Appellant's  alleged  right  as  an  unpaid  seller  to 
reclaim  title  to  the  vehicles  because  the  drafts  were  payable 
through  the  Bank,  presented  at  the  Bank,  and  were  present 
in  the  collection  cage  at  the  Bank  when  the  loans  were 
made.  This  notice,  Appellant  contends,  is  chargeable  to 
the  Bank  under  the  doctrine  of  respondeat  superior. 
Apparently  Appellant  contends  that  the  mere  presence  of 
the  drafts  in  the  branch  placed  the  Bank  on  notice  that 
the  title  documents  were  obtained  by  the  Bankrupt  from 
the  Appellant  by  means  of  false  representations  and  that 
the  presence  of  the  unpaid  drafts  placed  the  Bank  on 
notice  of  the  position  of  the  Appellant  as  an  unpaid  seller 
claiming  retention  of  title. 

There  are  several  answers  to  these  contentions.  In  the 
first  place,  as  has  been  demonstrated  above,  the  unpaid 
drafts  themselves  disclose  no  intent  on  the  part  of  the 
seller  to  retain  title  until  the  drafts  were  paid  nor  do  the 
drafts  themselves  nor  the  fact  that  the  title  documents 
did  not  accompany  the  drafts  indicate  any  fraud  on  the 
part  of  the  Bankrupt.  Even  assuming  for  the  purposes 
of  argument  that  the  Bank  is  chargeable  with  knowledge 
of  the  contents  of  the  drafts,  the  Bank  would  still  be 
justified  in  concluding  that  there  was  no  fraud  involved 
and  that  the  Appellant  had  intended  title  to  pass  uncondi- 
tionally to  the  Bankrupt.  The  trial  court  so  found  [Find- 
ing IS,   R.   67]. 


—14— 

The  Appellant  contends  that  the  presence  of  the  drafts 
without  the  title  documents  together  with  the  fact  that 
the  title  documents  were  in  the  possession  of  the  Bankrupt 
constituted  a  set  of  suspicious  circumstances  indicating 
that  the  title  documents  might  have  been  stolen  by  the 
Bankrupt  and  that  the  Bank  should  have  inquired  as  to 
how  he  got  title.  In  answer  to  this  contention  we  again 
point  out  that  the  Appellant  voluntarily  relinquished  the 
title  documents  to  the  Bankrupt  for  the  specific  purpose 
of  enabling  the  Bankrupt  to  borrow  money  on  the  security 
thereof.  It  is  a  fair  conclusion  that  if  inquiry  had  been 
made,  this  fact  would  have  been  made  known  to  the  Bank. 

We  do  not  believe  that  it  is  sound  to  argue  that  merely 
because  the  drafts  were  designed  to  be  accompanied  by 
title  documents  it  must  be  concluded  that  any  documents 
not  accompanying  the  drafts  were  unlawfully  obtained. 
The  parties  could  and  did  in  this  case  choose  not  to  place 
the  title  documents  in  the  draft  envelopes.  It  is  also  to 
be  noted  that  assuming  the  Bank  is  chargeable  with  knowl- 
edge of  the  unpaid  drafts,  the  Bank  also  had  before  it 
knowledge  of  the  fact  that  some  of  the  drafts  had  been 
previously  dishonored,  returned  unpaid  to  the  Appellant's 
bank  in  Mexico  and  resubmitted  for  collection,  all  prior 
to  the  delivery  to  the  Appellant  of  the  April  drafts.  All 
of  these  facts  taken  together,  it  seems  to  us,  would  lead 
a  person  in  the  Bank's  position  to  conclude  that  (a)  the 
Appellant  intended  to  pass  title  to  the  vehicles  uncondi- 
tionally to  the  bankrupt  whether  or  not  the  drafts  were 
paid,  and  (b)  the  Appellant  intended  the  Bank  to  rely 
upon  the  possession  of  the  title  documents  by  the  bankrupt. 

If  the  Appellant  had  desired  to  protect  itself  by  compel- 
ling payment  of  the  drafts  before  the  passage  of  title  to 
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the  bankrupt,  the  machinery  for  such  protection  was  readily 
available:  to-wit,  the  attachment  of  the  title  documents 
to  the  drafts  or  the  enclosure  thereof  in  the  draft  enve- 
lopes. If  the  Appellant  had  chosen  this  procedure,  the 
transaction  would  have  been  a  documentary  collection  and 
the  duty  of  the  Bank  would  have  been  clear  to  retain  the 
title  documents  for  the  benefit  of  the  Appellant  until  the 
drafts  were  paid.  The  Appellant  for  its  own  reasons  saw 
fit  not  to  avail  itself  of  this  protection,  and  it  seems  to  us 
that  the  Appellant  cannot  now  argue  that  it  was  the  duty 
of  the  Bank  to  afiford  it  this  protection  without  any  in- 
struction, advice  or  indication  that  it  desired  such  protec- 
tion. Everything  that  the  Appellant  did,  on  the  contrary, 
indicated  an  intention  to  trust  the  Bankrupt  with  title 
to  the  vehicles,  to  enable  the  Bankrupt  to  place  a  lien 
upon  the  vehicles  and  to  pay  the  drafts  at  the  Bankrupt's 
pleasure.  The  Appellant  seeks  by  this  action  to  put  strings 
on  the  title  documents  at  the  expense  of  the  Bank  now 
that  hindsight  indicates  that  the  Appellant's  confidence 
in  the  Bankrupt  was  misplaced. 

If  the  Appellant  had  actually  intended  the  sales  to  be 
cash  sales,  it  would  have  rescinded  the  transactions  or 
sought  to  recover  possession  of  the  vehicles  shortly  after 
March  18,  the  date  the  March  6th  drafts  [Exs.  A  and 
B]  were  returned  unpaid  for  the  first  time  [Finding  12, 
R.  65].  Instead  of  doing  this,  however,  the  Appellant 
saw  fit  to  resubmit  the  drafts  for  collection  a  second  time 
and  while  the  first  group  of  drafts  was  still  unpaid  Appel- 
lant delivered  three  more  automobiles  to  the  bankrupt  and 
took  additional  drafts  as  a  means  of  collecting  the  pur- 
chase price.  It  is  submitted  that  these  acts  on  the  part 
of  Appellant  are  not  consistent  with  the  theory  now  ad- 
vanced by  Counsel  that  Appellant  intended  to  part  with 
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title  only  if  the  drafts  were  paid  immediately  upon  pre- 
sentment in  the  same  manner  as  a  check  is  paid. 

There  is  no  basis  for  Counsel's  contention  (Br.  30) 
that  the  Bank  should  have  informed  the  Appellant  that 
the  Bankrupt  was  borrowing  money  on  the  cars.  The 
Bank  did  everything  that  it  was  supposed  to  do  in  these 
circumstances:  it  returned  the  drafts  dishonored  to  the 
source  from  whence  it  received  them,  the  Appellant's 
Mexican  bank.  When  it  is  considered  that  the  Appellant's 
general  manager  admitted  that  the  flooring  of  the  cars 
was  contemplated  by  him  at  the  time  he  delivered  them  to 
the  Bankrupt,  the  argument  that  the  Bank  should  have 
informed  the  Appellant  of  the  borrowings  seems  hardly 
tenable.    [See  Finding  10,  R.  64.] 

C.  The  Conversations  Between  the  Bankrupt  and  the 
Appellant  Were  Irrelevant  as  to  the  Bank,  and 
Were  Properly  Stricken. 

Counsel  apparently  argues  (Br.  28-30)  that  the  testi- 
mony consisting  of  conversations  between  the  Bankrupt 
and  the  Appellant  outside  the  presence  of  any  Bank 
representative  were  improperly  stricken  and  that  if  these 
conversations  had  not  been  stricken  there  would  be  evi- 
dence in  the  record  controverting  Finding  15  [R.  67]. 
Finding  15  is  based  upon  the  possession  of  the  vehicles 
and  indicia  of  ownership  in  the  hands  of  the  Bankrupt 
and  upon  the  absence  in  the  record  of  any  properly  ad- 
missible testimony  tending  to  show  that  any  facts  in- 
dicating the  intent  of  the  Appellant  and  the  Bankrupt  to 
make  cash  sales  were  brought  to  the  attention  of  the 
Bank. 

In  this  connection  the  Referee  and  the  District  Judge 
correctly  concluded  that  in  view  of  the   fact  that  these 
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conversations  were  not  heard  by  any  representative  of 
the  Bank  and  their  substance  was  never  communicated 
to  the  Bank,  the  conversations  were  irrelevant  and  could 
not  in  any  manner  bind  the  Bank.  The  conversations 
were  res  inter  alios  acta.  2  Jones,  Commentaries  on  Evi- 
dence (2d  Ed.),  Sec.  611,  pp.  1131-1134;  Chapman  v. 
Metropolitan  Life  Ins.  Co.,  172  So.  Car.  250,  173  S.  E. 
801,  807;  Nicholas  v.  Granite  State  Fire,  125  W.  Va. 
349,  24  S.  E.  2d  280,  284;  Carroll  v.  Rye  Toumship,  13 
N.  D.  458,  101  N.  W.  894,  897. 

II. 
The  Fact  That,  as  Between  Themselves,  the  Appellant 
and  the  Bankrupt  May  Have  Intended  to  Make 
Sales  of  the  Vehicles  for  Cash  Does  Not  Give  the 
Appellant  a  Right  to  Retain  Title  as  Against  the 
Bank.  The  Cases  Cited  by  the  Appellant  Are  Dis- 
tinguishable. 

The  Appellant  argues  in  Point  1  of  his  brief  and  in 
Appendix  1  that  the  drafts.  Exhibits  A  to  E,  inclusive, 
must  be  construed  to  compel  the  conclusion  that  a  cash 
sale  transaction  was  intended. 

We  do  not  quarrel  with  the  rules  set  forth  in  the  cases 
cited  on  page  18  of  the  Appellant's  brief  and  quoted 
in  Appendix  1.  We  do  not  believe,  however,  that  these 
cases  are  applicable  to  the  fact  situation  here  presented. 
The  rationale  of  the  cases  cited  by  the  Appellant  is  that 
where  the  parties  have  intended  to  make  a  cash  sale,  the 
mere  fact  that  the  seller  takes  the  buyer's  check  in  pay- 
ment does  not  prevent  him  from  being  in  the  position  of 
an  unpaid  seller  in  a  cash  sale  transaction  in  event  the 
check  is  dishonored.  The  reason  for  this  rule  is  obvious. 
It  is  assumed  in  the  normal  cash  sale  that  the  drawer  of 
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a  check  on  a  bank  has  in  the  bank  sufficient  funds  to  meet 
the  obligation,  and  the  seller  of  the  goods  should  be  en- 
titled to  rely  upon  the  issuance  of  such  a  check  and  should 
not  be  deprived  of  his  title  to  the  goods  simply  because 
he  has  taken  a  check  as  conditional  payment. 

The  rule  of  the  cases  cited  by  the  Appellant  does  not 
prevent  the  application  of  the  doctrine  of  estoppel  where 
the  elements  of  estoppel  are  present.  Indeed  in  Clark 
V.  Hamilton  Diamond  Company,  209  Cal.  1,  cited  App. 
Op.  Br.  Appendix  1,  p.  11,  the  Supreme  Court  took 
great  care  to  point  out  that  no  indicia  of  ownership  to 
the  diamond  ring  was  delivered  by  the  plaintiff  to  the 
purchaser.    The  Court  said  (p.  3)  : 

As  between  the  original  seller  and  third  parties, 
the  relation  is  to  be  determined  by  what  the  vendor 
has  done  or  has  not  done.  In  this  case  the  plaintiff 
gave  to  Justice,  the  original  purchaser,  no  indicia 
of  title  other  than  the  possession  of  the  property. 
*  *  *  There  was  no  other  indicia  of  ownership 
other  than  mere  possession.  That  was  not  enough. 
There  must  be  some  act  or  conduct  on  the  part  of 
the  real  owner  whereby  the  party  selling  was  clothed 
with  apparent  ownership  or  authority  to  sell  and 
which  the  real  owner  will  not  be  heard  to  deny  or 
question  to  the  prejudice  of  third  persons  dealing  on 
the  faith  of  such  appearances. 

In  the  instant  case  the  Bank  is  in  the  position  of  a  third 
party  which  has  reHed  upon  the  acts  and  conduct  of  a 
seller  who  clothed  the  Bankrupt  with  apparent  ownership 
and  authority  to  encumber  the  property.  Indeed  the  Ap- 
pellant gave  the  Bankrupt  actual  authority  to  encumber 
the  property  [Finding  10,  R.  64]. 
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Several  courts  have  applied  the  doctrine  of  estoppel  in 
cases  where  a  check  has  been  given  in  payment  of  the 
purchase  price  and  later  dishonored  upon  presentment. 
Sullivan  Co,  v.  Wells,  89  F.  Supp.  317  (D.  Neb.  1950) ; 
/.  L.  McChire  Motor  Co.  v.  McClain,  34  Ala.  App.  614, 
42  So.  2d  266  (1949) ;  Seward  v.  Evrard,  240  Mo.  App. 
893,  222  S.  W.  2d  509  (1949);  Kent  v.  Wright,  198 
Okla.  103,  175  P.  2d  802  (1946). 

It  is  further  to  be  noted  that  all  of  the  cases  cited  by 
Counsel  involve  the  giving  of  a  negotiable  check  or  draft 
for  the  price,  and  that  the  Uniform  Sales  Act  in  codifying 
this  rule  specifies  that  it  is  applicable  ''when  a  bill  of 
exchange  or  other  negotiable  instrument  has  been  received 
as  conditional  payment"  (Civil  Code,  Sec.  1772(b)). 
The  drafts  involved  in  the  instant  case  were  clearly  non- 
negotiable  because  they  were  not  made  payable  to  order 
or  to  bearer  as  required  by  Section  3082(4)  of  the  Civil 
Code  and  because  the  drafts  clearly  specified  that  they 
were  to  be  forwarded  for  collection  only.  This  indicates 
a  clear  intent  on  the  part  of  the  drawer  of  the  drafts  that 
they  were  not  to  be  negotiated  for  immediate  credit.  The 
doctrine  of  the  cases  cited  by  the  Appellant  in  Appendix 
1  is  based  at  least  in  part  upon  a  public  policy  in  favor 
of  inducing  sellers  to  accept  negotiable  instruments  as 
conditional  payment.  There  is  no  apparent  necessity  for 
extending  this  doctrine  to  cover  non-negotiable  drafts. 

In  any  event,  the  cases  relied  upon  by  Appellant  are 
readily  distinguishable : 

In  De  Vries  v.  Sig  Ellingson  &  Co.,  100  F.  Supp.  781 
(D.  Minn.  1951)  (App.  Op.  Br.  Appendix  1,  pp.  1-2), 
the  court  held  that  mere  possession  of  the  goods  was  not 
enough  to  create  an  estoppel.    In  that  case  a  worthless 
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check  was  given  as  conditional  payment  for  goods.     No 
indicia  of  title  passed  from  the  seller  to  the  buyer. 

In  Engstrum  v.  Bensel,  191  F.  2d  689  (9  Cir.,  1951), 
and  Engstrum  v.  Wylie,  191  F.  2d  684  (9  Cir.,  1951) 
(App.  Op.  Br.  Appendix  1,  pp.  2-3),  this  Court  recog- 
nized that  a  check  may  be  taken  as  conditional  payment 
in  a  cash  sale  transaction  and  that  if  the  check  is  dis- 
honored the  seller  may  retake  the  goods.  In  the  Wiley 
case,  supra,  at  191  F.  2d  688,  this  Court  expressly  recog- 
nized the  applicability  of  the  doctrine  of  estoppel  in  cash 
sale  transactions  where  the  rights  of  third  parties  are 
involved. 

In  Johnson  v.  Robinson,  203  F.  2d  135  (App.  Op.  Br. 
Appendix  1,  p.  4),  the  court  held  that  a  cash  sale  was 
intended  and  that  the  taking  of  the  check  did  not  amount 
to  an  extension  of  credit.  No  indicia  of  ownership  passed 
and  the  court  held  that  the  seller  may  reclaim  the  prop- 
erty from  one  who  ''does  not  have  any  better  equitable 
claim  to  it  than  the  vendee."  It  is  the  position  of  the 
Bank  in  the  instant  case  that  it  has  a  better  equitable 
claim  to  the  vehicles  and  their  proceeds  than  either  the 
Bankrupt  or  the  Appellant. 

Towey  v.  Esser,  133  Cal.  App.  669  (App.  Op.  Br. 
Appendix  1,  pp.  6-9),  was  a  controversy  between  an 
attaching  creditor  and  an  unpaid  seller.  The  court  held 
that  the  attaching  creditor  of  the  buyer  had  no  better 
right  to  the  proceeds  of  the  cattle  than  the  buyer  had. 
While  it  is  true  in  that  case  that  a  bill  of  sale  for  the 
cattle  was  given,  the  attaching  creditor  was  not  a  bona 
fide  purchaser  who  relied  upon  the  bill  of  sale.  In  the 
instant  case  the  Bank  was  a  bona  fide  encumbrancer  which 
relied  upon  the  product  of  the  Mexican  registrations  and 
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bills  of  sale  which  were  used  by  the  bankrupt  to  obtain 
California  ownership  certificates  on  the  vehicles  involved 
[Finding   11,  R.   64-65]. 

South  San  Francisco  Packing  and  Provision  Company 
V.  Jacohsen,  183  Cal.  131  (App.  Op.  Br.  Appendix  1, 
pp.  4-6),  also  was  a  controversy  between  an  attaching 
creditor  of  the  buyer  and  the  unpaid  seller.  In  that 
case  a  worthless  check  was  given  in  payment  for  hogs 
and  the  seller  gave  no  indicia  of  ownership.  There  was 
thus  no  question  of  estoppel  raised. 

Peerless  Motor  Co.  v.  Sterling  Finance  Corp.,  109  Cal. 
621  (App.  Op.  Br.  Appendix  1,  pp.  9-10),  was  a  worth- 
less check  case  involving  the  sale  of  an  automobile.  In 
that  case  neither  possession  of  the  vehicle  nor  any  indicia 
of  title  was  delivered  by  the  seller  to  the  buyer.  The 
court  expressly  found  that  there  was  nothing  in  the  con- 
duct of  the  seller  which  estopped  it  from  asserting  title 
to  the  vehicle,  thus  tacitly  recognizing  that  in  a  proper 
case  the  doctrine  of  estoppel  would  be  applied. 

In  summary  we  submit  that  none  of  the  cases  cited  by 
the  Appellant  impair  the  applicability  of  the  doctrine  of 
estoppel  in  the  instant  case.  The  cases  cited  in  Section 
1  of  Appellant's  Opening  Brief  and  in  Section  I  A  of  this 
Brief  adequately  demonstrate  that  where  a  seller  of  goods 
conducts  himself  as  the  Appellant  here  has  done,  he  is 
estopped  to  contend  as  against  third  parties  that  title  was 
retained,  even  though  he  may  have  intended  to  retain  title. 
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III. 
The  Promises  Allegedly  Made  by  the  Bankrupt  to  the 
Appellant  That  the  Drafts  Would  Be  Paid  Upon 
Presentment  and  the  Representation  Allegedly 
Made  by  the  Bankrupt  to  the  Appellant  That  the 
March  Drafts  Had  Been  Taken  Care  of  Did  Not 
Put  the  Bank  Upon  Notice  of  Any  Fraud,  and  in 
Any  Event  Such  Promises  and  Representations 
Did  Not  Bind  the  Bank. 

Appellant  argues  in  Point  2  of  his  brief,  pp.  19-20, 
and  in  Appendix  2,  pp.  14-16,  that  a  representation  al- 
legedly made  by  the  bankrupt  to  the  Appellant  on  or  about 
April  2,  1953,  to  the  effect  that  the  March  drafts  had 
been  taken  care  of  constituted  fraud  and  that  the  April 
vehicles  were  therefore  stolen  by  the  bankrupt  from  the 
Appellant.  Counsel  concludes  from  this  representation 
(which  was,  of  course,  stricken  as  irrelevant  on  the  Bank's 
motion)  that  the  Bank  should  have  inquired  as  to  the 
manner  in  which  the  Bankrupt  obtained  the  California 
ownership  certificates.  In  the  first  place  the  issue  dates 
on  the  California  ownership  certificates  presented  to  the 
Bank  [Exhibits  4,  5,  6  and  7]  show  that  in  each  in- 
stance they  were  issued  at  a  date  subsequent  to  the  date 
of  the  applicable  draft.  If  investigation  had  been  made 
by  the  Bank,  the  Bank  would  have  been  justified  in  con- 
cluding from  this  fact  alone  that  it  was  never  intended 
that  the  title  documents  be  included  with  the  drafts  or 
held  until  the  drafts  were  paid. 

Carrying  Counsel's  theory  (Br.  p.  20)  to  its  logical 
conclusion  would  require  that  the  Bank  not  rely  in  any 
instance  upon  the  possession  by  anyone  of  the  ofBcial 
ownership  certificate  issued  pursuant  to  Division  3,  Chap- 
ters 1,  2  and  3  of  the  Vehicle  Code  of  California.    The 
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Appellant  would  have  this  Court  impose  upon  the  Bank 
in  each  instance  a  duty  to  inquire  behind  the  ownership 
certificate  and  require  the  presentation  of  evidence  that 
the  party  in  possession  of  the  ownership  certificate  had 
fully  paid  for  the  vehicle. 

We  submit  the  Appellant's  Point  2  is  entirely  without 
merit  for  the  further  reason,  previously  discussed  that 
the  drafts  themselves  [Exhibits  A  to  E  inclusive]  contain 
no  indication  of  any  intent  on  the  part  of  the  seller  to 
retain  title  to  the  vehicles  until  the  drafts  had  been  paid. 

The  Appellant  cites  and  relies  upon  Nathe  v.  Fred  W. 
Gray  Co.,  75  Cal.  App.  2d  682  (1946).  In  that  case  the 
court  held  that  the  encumbrancer  was  not  a  bona  fide  en- 
cumbrancer because  it  had  accepted  a  forgery  of  the  true 
owner's  name  upon  the  encumbrance  documents  and  be- 
cause the  bill  of  sale  had  been  stolen  from  the  room  of 
the  true  owner.  The  court  pointed  out  in  the  Nathe 
case  that  the  true  owner  had  done  nothing  to  give  rise  to 
an  estoppel.  The  case  is  clearly  distinguishable  from  the 
instant  case  by  reason  of  the  fact  that  here  the  Appellant 
voluntarily  delivered  the  indicia  of  ownership  and  pos- 
session of  the  vehicles  to  the  bankrupt  and  authorized 
the  bankrupt  to  encumber  the  vehicles  [Findings  10,  11, 
R.  64-65]. 

Counsel  contends  in  Point  4  of  his  brief  [R.  31-32] 
that  the  Court  should  have  permitted  the  witness  Resnick 
to  answer  the  question  as  to  whether  or  not  he  told  the 

i  Appellant  that  the  March  drafts  had  been  taken  care  of. 
It  is  submitted  that  the  Referee's  ruling  in  excluding  this 

;  testimony  as  to  the  Bank  was  correct  under  the  authori- 
ties cited  in  Section  I,  C  of  this  brief.  In  any  event  the 
same  matter  was  covered  by  the  testimony  of  Mr.  Luken. 
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Since  the  testimony  of  Mr.  Luken  on  this  point  is  uncon- 
troverted  we  cannot  see  how  the  Appellant  was  prejudiced 
by  the  rejection  of  the  testimony  of  Mr.  Resnick.  Mr. 
Luken  testified  [R.  147]  that  ''I  asked  him  how  he  was 
with  the  drafts.  He  said  that  everything  has  been  taken 
care  of."  The  testimony  of  Mr.  Resnick,  the  exclusion  of 
which  the  Appellant  now  contends  was  error,  was  therefore 
cumulative,  whether  or  not  is  was  material  or  relevant. 

IV. 

The  Challenged  Findings  Are  Adequately  Supported 

by  the  Evidence. 

The  Appellant  argues  (Br.  33-38)  that  there  is  no  evi- 
dence to  support  Findings  10,  11,  14,  15  and  17.  Counsel 
construes  the  motion  to  strike  as  including  all  of  the 
testimony  of  Mr.  Resnick  beginning  at  R.  127,  all  of  the 
testimony  of  Mr.  Luken  beginning  at  R.  137,  and  all  of 
the  testimony  of  Mr.  Rodriguez  beginning  at  R.  147.  It 
is  clear  from  Conclusion  of  Law  No.  6  [R.  70]  and  from 
the  Referee's  order  [R.  171]  that  the  only  matters  stricken 
were  the  conversations  between  the  representative  of  the 
bankrupt  and  the  representative  of  the  appellant.  The 
remainder  of  the  testimony  of  these  witnesses  remains 
in  the  record. 

Finding  10  [R.  64]  is  supported  by  the  testimony  ap- 
pearing at  R.  144.  Finding  11  is  supported  by  the  testi- 
mony appearing  at  R.  132-133,  144  and  R.  111-116. 
Finding  14  is  supported  by  R.  133-134,  144.  Finding  15 
is  supported  by  the  Exhibits  A  to  E  inclusive  and  4  to  7 
and  Finding  7  is  supported  by  testimony  at  R.  141, 
144,  132-133,  145,  135;  Exs.  A  to  E,  inclusive,  and  R.  116. 
None  of  the  testimony   referred   to  and   relied   upon   in 
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support  of  these  findings  was  stricken  testimony  since  the 
order  granting  the  motion  to  strike  was  confined  to  the 
conversations. 

Conclusion. 

The  significant  point  in  this  case  was  the  delivery  of 
possession  of  the  cars  and  the  title  documents  by  the 
Appellant  to  the  Bankrupt  with  the  intent  that  the  Bank- 
rupt should  ''floor''  the  vehicles  with  the  Bank,  thus  plac- 
ing a  first  lien  in  favor  of  the  Bank  upon  them.  This 
delivery  of  title  documents,  whether  characterized  as  inten- 
tional or  negligent,  enabled  the  Bankrupt  to  obtain  Cali- 
fornia ownership  certificates  showing  the  Bankrupt  as 
owner  of  the  vehicles  and  enabled  him  to  borrow  money 
on  the  strength  of  the  vehicles  from  the  Bank.  In  lending, 
the  Bank  relied  upon  the  Bankrupt's  possession  of  the 
California  ownership  certificates.  The  presence  of  the 
unpaid  drafts  in  the  collection  department  of  the  Bank 
was  not  a  sufficient  circumstance  to  charge  the  Bank  with 
notice  of  any  defect  in  the  bankrupt's  title  to  the  vehicles. 
The  case  is  therefore  controlled  by  the  authorities  cited 
in  Section  I  of  this  brief,  interpreting  and  applying  Sec- 
tion 3543  of  the  California  Civil  Code  to  a  case  of  this 
type,  and  placing  the  responsibility  upon  the  Appellant. 
The  decisions  of  the  Referee  and  of  the  District  Judge 
were  clearly  correct  and  the  order  appealed  from  should 
be  affirmed. 

Respectfully  submitted, 

Samuel  B.  Stewart, 
Hugo  A.  Steinmeyer, 
Robert  H.  Fabian, 
Attorneys  for   Appellee,   Bank    of   America 
National  Trust  and  Savings  Association, 
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REPLY   BRIEF  OF  APPELLANT. 


Preliminary  Statement. 

At  the  outset,  we  wish  to  draw  the  attention  of  this 
Honorable  Court  to  w^hat  appears  to  us  to  be  a  rather  in- 
consistent position  taken  by  appellee. 

In  one  breath  the  appellee  contends  that  the  order  of 
the  Referee  granting  its  motion  to  strike  the  evidence  of 
conversations  between  Motores  and  the  bankrupt  was  prop- 
er, and  in  the  next  breath  tries  to  strengthen  appellee's 
position  by  reference  to  said  evidence,  or  to  findings 
which  could  only  have  been  based  upon  the  stricken  evi- 
dence. 

We  will  also  point  out  other  instances  where  appellee 
apparently  accepts  as  facts  parts  of  sentences  of  the 
stricken  conversations  without  adopting  the  whole  of  such 
sentences. 


— 2— 
Let's  Keep  the  Record  Straight. 

Before  we  begin  answering  the  points  of  argument  made 
by  the  appellee,  beginning  at  page  5  of  its  brief,  and  so 
that  there  may  be  no  confusion  over  what  testimony  was 
objected  to  and  stricken  by  the  order  of  the  Court,  we 
will  quote  in  full,  First,  beginning  with  the  examination 
of  Resnick  [see  R.  128,  where  first  objections  made; 
R.  130-132] : 

"Q.  Now,  do  you  recall  along  about  April  2nd 
when  you  came  down  to  Mexicali  to  purchase  a  num- 
ber of  cars  from  Mr.  Luken  of  the  Mexicali  Motors? 
A.  Well,  I  don't  recall  the  exact  date.  I  know  I 
went  down  to  Mexicali. 

Q.  At  the  time  you  were  there  do  you  recall  his 
having  asked  you  if  all  the  drafts  for  the  month 
of  March  had  been  taken  care  of?     A.     Yes. 

Q.     And  you  recall  telling  him  that  they  had  been? 

Mr.  Fabian:  I  object  to  that  on  the  ground  it 
is  immaterial  to  any  of  the  issues  before  this  Court 
as  to  the  [56]  title  to  the  vehicles. 

The  Referee:     What  is  the  purpose  of  it? 

Mr.  Utley :  It  shows  the  representations  that  were 
made  at  the  time  of  obtaining  possession  of  the  cars 
and  title  to  them. 

The  Referee:  You  mean  representations  made  to 
your  client? 

Mr.  Utley:     Yes. 

The  Referee:     By  the  bankrupt? 

Mr.  Utley:     Yes. 

Mr.  Fabian:  But  they  are  not  binding  on  the 
bank.  They  are  immaterial  as  far  as  the  bank  is 
concerned. 

The  Referee :  Wouldn't  that  be  so  unless  the  bank 
knew  about  it? 

Mr.  Utley:  May  it  please  the  Court,  I  will  cover 
that  point  later  on  about  the  bank. 
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Mr.  McDonnell:  I  think  the  Court  should  also 
bear  in  mind  this  is  a  three-cornered  lawsuit  between 
the  Trustee  and  the  bank  and  Mr.  Utley's  client. 

Mr.  Utley:  Of  course,  the  bank  doesn't  stand  in 
the  position  of  an  innocent  purchaser. 

The  Referee:  That  is  questionable  in  California. 
Go  ahead.  I  think  the  objection  is  good  unless  you 
can  show — unless  you  can  tie  it  up  with  the  bank 
some  way. 

Mr.  Utley:  May  it  please  the  Court,  I  will  call 
your  attention  in  a  few  minutes  as  to  how  and  in 
what  manner  the  [57]  is  not  in  the  position  of  an 
innocent  purchaser. 

The  Referee:  I  know,  but  I  mean  any  conversa- 
tions like  that  unless  the  bank  was  connected  with 
it  wouldn't  bind  the  bank,  would  it? 

Mr.   Fabian:     That   is  my  point. 

Mr.  Utley:  This  particular  conversation  won't 
bind  the  bank.  In  other  words,  we  don't  contend 
that  the  bank  was  a  party  to  the  transaction  in  ques- 
tion, to  the  transaction  of  getting  the  cars  away  from 
my  client  without  paying  for  them — at  that  particu- 
lar moment,  anyway. 

The  Referee:  I  think  you  had  better  drop  that 
line  unless  you  can  connect  it  with  the  bank  in  some 
way. 

Mr.  Utley:  Well,  I  believe  that  is  all  then  with 
this  witness." 

Second:  From  the  examination  of  Luken  [R.  137-139]  : 

"Q.  Now,  after  they  started  with  Bi  Rite  did  you 
have  a  conversation  with  Mr.  Resnick  with  respect 
to  selling  them  cars?     A.     Yes,  sir. 

Mr.  Fabian :  I  object  to  the  conversation  as  not 
binding  on  the  bank  and  hearsay. 

The   Referee:     Wouldn't  that  be  true? 

Mr.  Utley:  May  it  please  the  Court,  here  is  the 
situation.     We  have  a  right  to  show  fraud  here  be- 


cause  otherwise  if  we  sell  automobiles  under  false 
representations  we  don't  part  with  them  voluntarily, 
and  if  the  bank  has  know^ledge  of  some  situation  that 
would  estop  them,  that  is  a  question  as  far  as  the 
bank  is  concerned. 

Now,  furthermore,  there  is  another  question  here. 
If  there  is  any  equity  in  these  cars  over  and  above 
the  amount  of  the  bank's  interest  in  them,  and  these 
titles  to  these  cars  were  obtained  from  Mr.  Luken 
under  false  pretenses,  he  would  be  entitled  to  that 
equity  without  regard  to  the  bank's  position. 

The  Referee:  I  know,  but  wouldn't  the  bank 
have  to   [65]   be  involved  some  way? 

Mr.  Fabian:     Yes. 

Mr.  Utley:  It  is  our  contention,  please  the  Court, 
that  these  drafts — if  you  will  examine  them,  those 
drafts  are  all  automobile  purchase  drafts,  and  they 
show  on  their  face  that  they  w^ere  for  the  purchase 
of  a  certain  automobile,  and  they  show  on  their  face 
they  were  to  be  paid  on  presentation  to  the  bank. 
Now,  it  is  our  contention  that  those  drafts  laying 
there  in  the  bank  unpaid,  whether  Mr.  Fort  himself 
knew  about  it  or  not,  the  bank  was  charged  with 
knowledge  that  those  drafts  on  these  particular  cars 
described  in  the  drafts  had  not  been  paid  and  they 
w^ere  advancing  money  on  cars  that  they  knew  had 
not  been  paid  for. 

The  Referee:  Assuming  all  that  to  be  true,  how 
would  any  conversation  of  this  witness  with  someone 
else  with  which  the  bank  was  not  concerned  bind  the 
bank? 

Mr.  Utley:  Well,  in  the  first  place  we  must  show 
that  there  was  a  fraudulent  representation  made  to 
Mr.  Luken  in  order  to — 

The  Referee :  Well,  this  is  the  w^ay  we  will  handle 
it.     I   will  permit  the  question  to   be  answered   but 
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you  may  move  to  strike  it  unless  they  connect  it  up 
with  the  bank. 

Mr.  Fabian:     All  right. 

Mr.  McDonnell:  I  think  that  as  to  the  Trustee's 
interest,  as  Mr.  Utley  is  pointing  out,  I  think  prob- 
ably the  testimony  is  relevant  and  admissible,  and  that 
is  why  I  [66]  haven't  objected. 

The  Referee:     That  is  right." 

Third:     After  the  examination  of  Rodriguez  had  been 
concluded  [R.  152]  the  following  motion : 

"Mr.  Fabian:  I  think  so.  I  move  to  strike,  your 
Honor,  the  testimony  of  Mr.  Rodriguez  and  Mr. 
Luken  and — 

The  Referee:  Let's  handle  that  this  way,  take 
that  under  submission  and  and  cover  that  on  briefs, 
too.  How  will  that  be?  I  think  that  is  a  good 
motion. 

Mr.  Utley:  I  don't  think  it  is.  It  is  not  good 
against  the  Trustee  in  any  event  because  he  stands 
in  the  position  of  the  bankrupt.  I  think  it  is  tied  in 
with  the  bank  on  the  idea  you  might  say  a  bum  check 
was  presented  to  them  for  the  sales  price  of  that  car 
and  it  was  lying  in  the  bank  at  the  time  and  they  cer- 
tainly were  put  on  notice. 

The  Referee:  Well,  that  is  the  question,  whether 
there  was  sufficient  notice.  You  cover  that  in  your 
briefs." 

At  the  conclusion  of  the  Referee's  memorandum  [R.  ?2\ 
we  find  this  language: 

'The  motion  to  strike  out  ilic  icsiimony  of  the  rep- 
resentatives of  the  bankrupt  and  the  Mexiean  corpo- 
ration, to  which  the  Bank  was  not  a  party,  must  be 
granted."  (Emphasis  ours.)  [See  also,  R.  50-51, 
par.  5.] 


Notwithstanding  the  above  ruHng,  it  is  interesting  to 
note  that  the  Referee  in  his  memorandum  [R.  44]  says: 
'The  evidence  indicates  that  the  Mexican  corpora- 
tion and  the  bankrupt  contemplated  a  sale  for  cash. 
It  is  true  that  no  checks  were  given,  but  the  drafts 
given  were  intended  to  be  of  a  similar  nature.  The 
bankrupt  represented  and  the  Mexican  corporation 
understood  that  the  drafts  would  be  paid  upon  their 
presentation  to  the  Bank." 

How,  may  we  ask,  could  the  Referee  arrive  at  the  above 
conclusion  and  also  make  the  findings  hereinafter  referred 
to  without  the  benefit  of  the  stricken  evidence? 

Paragraph  6   [R.  70]   of  the  Referee's  conclusions  of 

law  is: 

'The  motion  of  the  Bank  to  strike  the  testimony 
relating  to  the  conversations  between  the  representa- 
tive of  Motores  de  Mexicali,  S.  A.  and  the  represen- 
tative of  the  bankrupt  was  proper  and  must  be 
granted,  so  far  as  the  Bank  is  concerned." 

and  the  Referee's  order  [R.  71]  paragraph  5 : 

'That  the  motion  of  the  Bank  of  America  National 
Trust  and  Savings  Association  to  strike  the  testimony 
pertaining  to  the  conversations  between  the  represen- 
tative of  the  bankrupt  and  the  representative  of 
Motores  de  MexicaH,  S.  A.  is  granted." 

Now,  one  of  the  points  emphasized  by  the  Bank  is  the 
fact  that  Motores  parted  with  the  muniments  of  title  to 
the  cars.  And  where  do  we  find  this  evidence  except  from 
the  conversations  between  the  bankrupt  and  Motores? 
The  drafts,  the  documentary  evidence,  which  the  bank 
saw,  say  in  effect  that  the  muniments  of  title  are  attached. 
Appellee,  in  its  brief  at  page  2,  says : 

"The  Appellant  knew  and  understood  at  the  time 
of  delivery  of  the  cars  and  the  title  documents  that 
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the  Bankrupt  planned  to  register  the  vehicles  in  Cali- 
fornia and  'floor'  them  with  a  bank,  and  Appellant's 
manager  delivered  the  title  documents  for  the  express 
purpose  of  putting  the  bankrupt  in  a  position  to 
place  a  lien  on  the  vehicles  and  to  obtain  loans  on  the 
security  thereof  [R.  140,  144;  Findings  10,  11,  R. 
64-65]." 

and  pages  140-144  of  the  record  are  cited  in  support  of 
the  above  statement.  We  wish  to  quote  from  pages  139- 
144  of  the  record  to  demonstrate  beyond  doubt  that  the 
testimony  given  on  these  pages  of  the  record  related  to 
a  conversation  between  the  bankrupt  and  Motores,  and  is 
entirely  different  from  that  represented  by  appellee: 

''Q.  And  where  did  this  conversation  take  place? 
A.     In  my  office  in  Mexicali. 

Q.  And  do  you  recall  about  when?  A.  I  can't 
recall. 

Q.  Was  it  late  last  year  or  early  this  year?  A. 
Well,  it  was  more  late  last  year. 

O.  And  what  was  said — what  did  Mr.  Resnick 
tell  you?  A.  He  told  me  that  he  wasn't  in  business 
any  more  with  Mr.  Abel  Melendez,  who  was  the  man 
that  was  paying  for  the  cars  w4th  checks  in  Mexicali, 
but  now  he  was  in  a  patrnership  with  Mr.  Cowan 
and  they  had  all  kinds  of  money  and  Mr.  Cowan  had 
put  up  a  guarantee  with  the  bank,  that  they  were 
going  to  buy  the  cars  with  those  drafts  and  the  \67] 
drafts  would  be  paid  immediately  on  getting  to  the 
bank. 

O.  What,  if  anything,  did  he  say  to  you  with  re- 
spect to  your  delivering  him  immediate  title  to  the 
cars?  A.  He  told  us  they  needed  the  titles  in  order 
to  bring  the  cars  across  the  border,  bring  them  into 
California,  and  then  take  those  pai)ers  into  the  High- 
way Patrol  or  the  Registration  Department  here  and 
get  the  pink  slip,  and  with  the  pink  slip  they  can  floor 


the  cars  with  the  bank  and  pay  the  drafts  immediately 
upon  presentation  to  the  bank. 

Q.  And  did  you  believe  the  representations  he 
made  to  you  with  respect  to  their  financial  ability  to 
pay  upon  presentation?  A.  Well  I  believed  him. 
We  had  done  business  with  him  before. 

Q.  And  did  you — after  his  telling  you  that,  did 
you  give  him  the  title  to  the  cars  as  well  as —  A. 
Yes,  sir. 

Q.  If  you  had  known  that  the  drafts  would  not 
be  paid  immediately  upon  presentation,  would  you 
have  parted  with  title  to  the  cars?  A.  No,  sir,  be- 
cause that  is  one  thing  I  explained  to  him  very  clear- 
ly. We  wouldn't  give  the  titles  unless  we  got  the 
money."     [R.  139-140-141.]     (Emphasis  ours.) 

Cross-examination. 

"Q.  Now,  in  this  disctission  you  testified  about 
[71]  Mr.  Luken,  you  testified  that  Mr.  Resnlck  ad- 
vised you  that — and  you  understood  that  the  purpose 
of  delivering  the  title  documents  in  Mexico  was  that 
the  cars  would  be  floored;  isn't  that  correct?  A. 
Yes. 

Q.  And  you  understood  what  flooring  means  and 
understood  at  that  time  what  flooring  means;  is  that 
correct?     A.     Yes,  sir. 

Q.  And  that  was  contemplated  at  the  time  you 
delivered  him  the  documents?     A.     Correct. 

Q.  Now,  did  you  put  the  blank  pieces  of  paper  in 
those  envelopes,  Mr.  Luken?  A.  No,  sir,  that  is  the 
way  I  was  getting  all  the  drafts  (indicating).  I  didn't 
know  there  was  a  piece  of  white  paper  inside,  or  what- 
ever there  was  inside. 

Q.  In  other  words,  that  is  just  the  way  they  came 
to  you?     A.     Yes,  sir. 

Q.  Did  you  know  there  was  blank  pieces  of  paper 
inside  of  some  of  them?     A.     I  knew  after  I  opened 
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one  when  I  got  this  hack.  I  thought  maybe  it  was 
a  list  of  the  cars  that  Mr.  Rodriguez  had  specifying 
title  or  something  that  Mr.  Resnick  had,  but  I  didn't 
know  it  was  a  white  paper. 

O.  Did  you  put  these  X's  on  the  reverse  of  the 
dralts?  [72]     A.     No,  sir. 

O.  At  the  place  where  it  says  'Documents  en- 
closed' ?     A.     No. 

Q.  Do  you  know  who  did?  A.  Well,  I  think 
Mr.  Rodriguez."     [R.  144-145.]     (Emphasis  ours.) 

We  submit  that  appellee  is  in  no  position  to  take  ad- 
vantage of  evidence  which  it  has  caused  to  be  stricken, 
either  in  support  of  its  argument  or  in  support  of  findings 
which  its  counsel  prepared  pursuant  to  the  Referee's  direc- 
tion.    [See  last  paragraph  Referee's  Memo.,  R.  52.] 

We  could  go  on  and  on  and  cite  numerous  instances 
of  where  the  appellee  attempts  to  strengthen  its  position 
by  virtue  of  facts  only  disclosed  by  the  stricken  evidence, 
but  we  believe  the  above  will  suffice  to  demonstrate  our 
point  here. 

May  we  also  suggest  that  if  the  Bank  is  not  bound  by 
the  conversations  between  the  bankrupt  and  Motores 
neither  is  it  bound  by  their  acts  and  conduct  and  what- 
ever rule  applies  to  the  admissibility  of  one  applies  to  the 
other. 

Comment  Upon  Factual  Statements  Made  by  Appellee. 

We  take  exception  to  the  statement  made  at  page  3  of 
appellee's  brief  to  the  effect  that  the  lending  officer  of  the 
bank  had  no  knowledge  of  the  unpaid  drafts  until  after 
the  advances  were  made,  for  as  we  shall  hereinafter  \K)wt 
out,  we  have  Mr.  Fort's  (the  lending  officer)  admission 
to  the  contrary.      [R. — cross-examination — 119-120.] 
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Not  only  have  we  shown  that  counsel  for  appellee  has  re- 
sorted to  some  of  the  evidence  which  appellee  caused  to 
be  stricken  in  making  his  "Statement  of  the  Case"  on 
the  first  three  pages  of  the  brief,  but  a  reading  of  the 
above  quoted  and  undisputed  testimony  of  Mr.  Luken 
[R.  140]  shows  that  the  expressed  purpose  of  flooring  the 
cars  with  the  Bank  was  to  meet  the  payments  of  the  drafts 
immediately  upon  presentation  to  the  bank.     [R.  140.] 

It  is  also  noticeable  that  counsel  for  appellee  fails  to 
comment  upon  the  testimony  of  Mr.  Fort,  assistant  cashier 
of  the  branch  bank  who  actually  made  the  loan  to  the 
bankrupt,  that  he  knew  on  May  19,  1953  [R.  120]  "the 
day  the  last  drafts  to  my  knowledge  were  returned"  (em- 
phasis ours)  that  a  number  of  drafts  then  in  the  bank 
had  not  been  paid.  Yet  on  this  very  day  he  loaned  the 
bankrupt  $4,925.00  on  the  two  Chevrolets  described  in 
two  of  the  drafts  of  April  2,  1953,  which  were  then  in 
his  bank  and  were  returned  unpaid  on  May  19,  1953. 
We  quote  from  the  record  [R.  114-115]  : 

"Q.     Mr.  Fort,  I  show  you  Trust  Receipt  No.  7884 
[37]  dated  May  19,  1953,  and  ask  you  when  you  first 
received  that  document?     A.     That  would  have  been 
on  or  about  that  date.  May  19th. 
Q.     1953?     A.     Yes. 

Q.  Did  you  give  a  credit  when  you  took  that  trust 
receipt  in?     A.     We  did,  in  the  amount  of  $4,925. 

Q.  Does  that  show  on  the  ledger  sheet  that  is  in 
front  of  you?  A.  $4,925  was  credited  to  the  ac- 
count on  May  21,  1953. 

Q.  Did  you  receive  any  other  document  when 
you  received  that  trust  receipt?  A.  Yes.  We  re- 
ceived four  California  Ownership  Certificates. 

Q.  Are  these  documents  two  of  the  California 
Ownership  Certificates  that  you  received  at  that  time? 
A.    They  are. 
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O.  And  by  'these  documents,'  I  refer  to  Califor- 
nia Vehicle  Certificates  numbered  T- 1308392  and 
T- 1308394.  Those  are  the  ones  you  received  with 
this  trust  receipt?     A.     That  is  correct. 

Mr.  Fabian:     I  offer  this — 

Mr.  Utley:  Let  me  ask  you,  counsel,  which  of 
your  [38]  cars  are  covered  in  that  one? 

Mr.  Fabian:  Those  are  the  two  Chevrolets,  Mr. 
Utley. 

Mr.  Utley:     Those  will  be  Exhibit  6? 

The  Referee:  That  is  right,  Bank  of  America's 
Exhibit  6."     (Emphasis  ours.) 

and  upon  cross-examination  [R.  119-120]  Mr.  Fort  testi- 
fied: 

''Q.  (By  Mr.  Utley):  Air.  Fort,  you  testified  a 
moment  ago  of  your  own  personal  knowledge  that 
you  didn't  know  there  were  any  unpaid  drafts,  I  be- 
lieve you  said,  didn't  you?     A.     Yes. 

Q.  You  knew,  did  you  not,  that  the  bankrupt  or 
Bi  Rite  Auto  Sales  had  been  purchasing  cars  from 
Motores  de  Mexicali  in  Mexico?  A.  As  of  what 
date  or  what  time? 

Q.     Well,  first,  you  knew  of  that,  didn't  you? 

The  Referee :     You  ought  to  give  him  a  date. 

The  Witness:  I  did  sometime  in  May.  I  don't  re- 
call the  exact  date. 

Q.  (By  Mr.  Utley)  :  Well,  while  the  drafts  were 
still  in  the  bank?  A.  The  day  that  the  last  drafts 
to  my  knowledge  were  returned.  That  is  the  first 
knowledge  I  had. 

Q.  That  appears  to  have  been  on  May  1^,  1^33, 
that  the  last  drafts  were  returned.  Then  you  knew 
of  that  transaction  at  that  time?     A.     Yes. 

Q.  And  you  knew  that  there  were  a  number  of 
drafts  then  in  the  bank  that  had  not  been  paid?  A. 
I  did  on  that  date,  yes. 
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Q.  Now,  isn't  it  a  fact  that  subsequent  to  that 
[44]  date  you  extended  a  credit  to  BiRite  on  your 
ledger  sheet  here  of — a  credit  on  some  of  the  cars 
purchased  from  Motores  de  MexicaH  ?  A.  On  what 
date? 

Q.  You  gave  a  date  a  while  ago,  I  think  it  was 
the  21st. 

The  Referee:     Wasn't  it  the  19th? 

Mr.  Utley:  I  think  the  date  of  the  trust  receipt 
shows  on  the  Chevrolet  the  19th.  That  was  the  date 
the  drafts  were  returned,  and  the  credit  I  think  shows 
on  the  21st  of  May. 

The  Witness:  Well,  of  course,  that  day,  on  the 
19th  if  we  took  them  on  the  19th,  it  is  very  possible 
that  they  would  not  have  been  credited  until  the 
21st.     However,  I  don't  recall  that  21st  date." 

That  certainly  shows  actual  knowledge  of  the  bank 
officer  who  made  the  loan  to  the  bankrupt  of  the  exist- 
ence in  his  bank  of  the  unpaid  drafts — drafts  which  he 
knew  were  being  returned  by  his  bank  unpaid — covering, 
among  others,  two  Chevrolet  automobiles  on  which  he  on 
that  very  day  loaned  the  bankrupt  $4,925,  and  this  credit 
was  not  given  the  bankrupt  until  two  days  later.  This 
presents  a  clear  case  of  actual  knowledge  of  unpaid  drafts 
by  the  lending  officer  of  the  bank  before  the  money  loaned 
got  beyond  the  bank's  control.  And  this  transaction  covers 
one-half  of  the  money  involved  in  this  contract. 

As  heretofore  pointed  out  in  our  opening  brief,  these 
two  Chevrolets  were  obtained  by  the  bankrupt  from 
Motores  on  April  2,  1953,  on  the  strength  of  Resnick's 
statement  on  that  day  made  to  Luken  to  the  effect  that 
all  previous  drafts  had  been  paid.  [R.  130-131;  Re-direct 
examination,  R.  146-147.] 
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ARGUMENT. 

Answer  to  Point  I  of  Appellee's  Brief. 

We  are  in  agreement  with  the  principle  of  law  an- 
nounced in  Section  3543,  Civil  Code  of  California,  and 
with  the  law  in  Peoples  Finance,  etc.  Co.  v.  Bowman,  58 
Cal.  App.  2d  729,  and  other  cases  of  similar  import. 

But,  it  is  clear  that  the  facts  here  are  entirely  differ- 
ent. Here  appellee  had  possession  and  knowledge  of 
the  unpaid  drafts.  It  could  not  look  at  the  drafts  with- 
out knowing  that  they  w^re  automobile  purchase  drafts 
covering  the  same  automobiles  upon  which  it  was  loaning 
money.  The  drafts  also  plainly  stated  that  the  muniments 
of  title,  indicated  on  the  reverse  side  of  the  draft,  would 
accompany  the  draft  and  when  so  presented,  properly  exe- 
cuted, Motores  was  to  be  paid  the  amount  of  money 
designated  in  the  draft.  This  clearly  disclosed  a  cash 
transaction,  and  appellee  knew  that  it  w^as  the  intent  of 
the  bankrupt  to  pay  the  draft  promptly  upon  presentation 
provided  proper  documents  conveying  good  title  were 
available.  When  the  bankrupt  came  to  the  bank  to  floor 
the  automobiles  in  question  wnth  California  pink  certifi- 
cates already  in  its  name,  this  disclosed  a  variance  from 
the  procedure  contemplated  by  the  wording  of  the  drafts, 
over  the  bankrupt's  own  signature,  yet,  as  far  as  the  evi- 
dence shows,  the  bank  did  not  as  much  as  question  the 
procedure. 

The  appellee  was  charged  with  knowledge  that  similar 
drafts  theretofore  presented  through  appellee  for  pay- 
ment had  been  paid  promptly.  [R.  128-142.]  These 
drafts  were  numerous  as  the  purchase  of  automobiles  by 
the  bankrupt  from  Motores  ran  as  high  as  forty  or  fifty 
cars  a  month — all  paid  by  automobile  purchase  drafts 
through  appellee  bank.     It  was  a  course  of  regular  busi- 
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ness  transactions  handled  through  appellee  bank.  This, 
therefore,  was  not  a  single  or  remote  transaction,  and 
according  to  the  undisputed  evidence  of  the  bankrupt  and 
Motores,  who  gave  the  only  testimony  upon  the  subject, 
the  prompt  payment  of  these  drafts  through  appellee  bank 
was  a  common  and  regular  practice  over  a  period  of  sev- 
eral months.  The  fact  that  the  bankrupt  failed  to  pay 
the  drafts  promptly  upon  presentation  in  March  and  April, 
1953,  presented  an  unusual  and  out  of  the  ordinary  proce- 
dure from  the  previous  transactions,  where  prompt  pay- 
ment had  always  been  made.  All  of  this,  we  respectfully 
urge,  presented  a  danger  signal  and  warning  to  appellee 
bank  that  there  was  something  wrong.  Banks  are  most 
always  very  alert  and  do  not  overlook  such  conduct  on 
the  part  of  people  with  whom  they  are  doing  business. 
Would  such  danger  signals  lead  a  reasonable  man  or  a 
prudent  banker  to  stop  and  inquire,  especially  in  the  light 
of  the  language  upon  the  face  of  the  draft?  Would  the 
prudent  banker  loan  money  upon  automobiles  which  he 
knew  had  not  been  paid  for? 

In  the  previous  transactions  where  the  drafts  were  paid 
promptly  upon  presentation  and  the  bankrupt  borrowed 
money  upon  the  automobiles  described  in  the  paid  drafts, 
there  was  no  reason  for  alarm  since  the  purchase  price 
had  been  paid  and  title  had  passed  under  the  law.  But 
where  the  purchase  price  has  not  been  paid  and  that  fact 
is  known  to  the  bank  by  the  language  upon  the  face  of 
the  draft  itself,  which  is  in  the  possession  and  under 
the  control  of  the  bank,  and  where  the  draft  clearly  states 
that  payment  of  the  draft  and  delivery  of  proper  title  to 
the  automobile  were  concurrent  conditions  to  be  per- 
formed, such  circumstances,  we  respectfully  submit,  put  a 
reasonable  person  upon  inquiry  and  upon  notice. 
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As  pointed  out  in  our  opening  brief,  these  muniments 
of  title  held  by  the  bankrupt,  contrary  to  the  language 
and  intent  expressed  in  the  draft,  could  very  well  have 
been  stolen,  and  were  in  fact  stolen  property  under  the 
provisions  of  Section  484,  Penal  Code  of  CaHfornia,  since 
the  obtaining  of  property  under  false  pretenses  is  defined 
as  theft.  The  appellee  is  chargeable  with  knowledge  that 
such  is  the  law. 

Is  the  appellee  bank,  under  the  facts  here,  an  innocent 
third  party;  a  holder  in  good  faith  and  without  notice? 
We  think  not,  and  therein  is  the  distinction  between  the 
facts  in  this  case  and  the  facts  in  the  cases  cited  by 
appellee. 

The  bank  in  the  case  of  Fowles  v.  Nafl  Bank  of  Califor- 
nia, 167  Cal.  653,  had  no  danger  signals  such  as  were 
glaring  before  the  eyes  of  appellee  here  at  the  very  mo- 
ment it  loaned  the  money  The  same  is  true  of  appellant's 
position  in  Powers  v.  Pacific  Diesel  Engine  Co.,  206  Cal. 
334. 

In  the  case  at  bar  the  drafts  in  the  possession  of  the 
appellee  plainly  disclosed,  over  the  signature  of  the  bank- 
rupt, that  titles  to  the  automobiles  were  intended  to  be 
delivered  at  the  same  time  the  drafts  were  paid,  and  not 
before.  The  appellee  bank  had  no  knowledge  of  any- 
thing to  the  contrary.  If  it  did,  its  officer  failed  to  re- 
veal it  while  testifying. 

Just  how  the  quoted  language  in  the  Bozi^man  case  on 
page  5  of  appellee's  brief  supports  the  bank's  position,  in 
the  light  of  the  facts  here  presented,  we  do  not  know. 
We  have  pointed  out  facts  which  disclose  that  the  bank 
did  not  act  with  the  caution  a  reasonable  prudent  person 
would  act  under  the  circumstances. 
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If  the  bankrupt  had  borrowed  the  money  from  some 
bank  or  finance  company,  who  were  not  handHng  the  col- 
lection of  the  automobile  purchase  drafts  upon  the 
strength  of  its  indicia  of  ownership,  and  who  was  without 
the  information  and  knowledge  possessed  by  the  appellee 
bank,  and  who  otherwise  acted  in  good  faith  and  without 
notice  of  any  defects  in  the  title,  the  principle  of  law  an- 
nounced in  the  cases  cited  by  appellee  would  be  more  in 
point. 

In  passing  it  is  well  to  observe  that  the  evidence  in 
the  cases  cited  by  appellee,  of  a  similar  character  to  the 
evidence  stricken  upon  appellee's  motion  herein,  somehow 
was  permitted  to  stand  and  was  considered  as  competent 
evidence  in  those  cases.  The  same  is  true  with  respect  to 
similar  evidence  in  the  cases  cited  on  page  18  of  our 
opening  brief. 

We  again  find  appellee  making  use  of  and  citing  evi- 
dence on  page  6  of  its  brief  which  it  caused  to  be  stricken. 
There  was  no  evidence  concerning  the  right  of  the  bank- 
rupt to  floor  the  cars  except  that  coming  from  the  con- 
versation between  the  bankrupt  and  Motores  and  even  so, 
counsel  overlooks  the  full  purport  of  this  conversation 
which  is  to  the  effect  that  the  flooring  arrangement  was 
to  be  used,  whenever  it  was  used,  for  the  purpose  of  pay- 
ing the  purchase  drafts  promptly  upon  presentation  to  the 
bank.  So  far  as  the  evidence  shows,  the  appellee  bank  had 
no  knowledge  of  this  conversation.  The  appellant  had  a 
right  to  assume  that  the  bank,  by  the  very  wording  of  the 
drafts,  would  know  and  understand  that  appellant  was  an 
unpaid  seller  for  cash. 

It  is  noticeable  that  the  Oregon  case  cited  on  page  7 
of  appellee's  brief  holds  that  the  owner 

''will  be  estopped  to  assert  his  title  as  against  one 
who  for  value  and  in  good  faith  and  without  notice 
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purchases  the  chattel  in  reliance  upon  the  apparent 
ownership  of  the  one  so  intrusted  with  possession 
and  indicia  of  title."     (Emphasis  ours.) 

It,  as  we  have  heretofore  pointed  out,  is  our  contention 
that  the  appellee  bank  did  not  act  in  good  faith  and  with- 
out notice. 

Counsel  for  appellee  would  have  the  Court  believe  that 
the  only  reason  the  titles  to  the  automobiles  were  deliv- 
ered to  the  bankrupt  was  to  enable  him  to  borrow  money 
on  them  at  his  will.  This  is  not  the  testimony.  [R.  140.] 
The  bankrupt  told  Luken:  1st.  He  needed  the  titles  in 
order  to  bring  the  cars  across  the  (International)  border; 
2nd.  Bring  them  in  to  CaHfornia;  3rd.  Then  take  those 
papers  into  the  Highway  Patrol  or  the  Registration  De- 
partment and  get  the  pink  slip;  4th.  And  with  the  pink 
slip  they  can  floor  the  cars  with  the  bank  and  pay  the 
drafts  immediately  upon  presentation  to  the  bank. 

The  evidence  is  not  clear,  but  it  is  doubtful  if  it  was 
contemplated  by  the  bankrupt  and  Motores  that  the  drafts 
given,  for  example,  on  April  2,  1953,  were  to  be  paid  by 
the  flooring  of  the  automobiles  described  in  said  drafts. 
It  is  obvious  that  the  purchase  drafts  would,  in  the  ordi- 
nary course  of  business,  arrive  at  appellee  bank  in  Los  An- 
geles much  sooner  than  the  Mexican  titles  could  be  pro- 
cessed through  the  Motor  Vehicle  Department  and  the 
pink  slips  obtained. 

If,  therefore,  the  drafts  were  paid  promptly  upon  pre- 
sentation to  the  bank,  the  same  as  a  check,  as  ])romised, 
the  drafts  would  be  paid  long  before  the  pink  slips  could 
be  obtained  from  the  Motor  \'ehicle  Department. 

This  is  further  borne  out  by  the  fact  that  the  pink  slips 
on  the  two  Chevrolets  heretofore  mentioned  were  not 
presented  to  the  bank  for  the  flooring  of  these  two  cars 
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until  May  19,  1953.  The  drafts  for  these  two  cars  were 
issued  on  April  2,  1953,  and  the  documents  of  title  were 
delivered  to  the  bankrupt  on  the  same  day. 

The  loan  on  the  Buick  purchased  on  April  2,  1953,  was 
not  applied  for  until  May  9,  1953.  The  loans  on  the  two 
cars  purchased  on  March  6,  1953,  were  not  made  until  a 
month  later.  This,  no  doubt,  was  due  to  the  fact  that  it 
took  that  long  to  secure  the  pink  slips  from  the  Motor 
Vehicle  Department,  whereas  the  drafts  were  presented 
for  payment  long  before  these  dates,  and  if  paid  promptly 
as  agreed,  the  money  would  have  been  available  for  ap- 
pellant before  the  bankrupt  would  have  been  in  a  position 
to  floor  the  cars  with  the  bank. 

This,  of  course,  would  not  prevent  the  bankrupt  from 
flooring  cars  previously  paid  for  to  secure  money  to  pay 
subsequent  drafts. 

The  expedition  of  securing  California  pink  slips  was 
only  one  of  the  several  reasons  for  delivering  the  docu- 
ments of  title  to  the  bankrupt.  The  bankrupt  was  con- 
fronted with  the  problem  of  bringing  these  cars  through 
the  customs  at  the  International  Border  and  into  Califor- 
nia with  Mexican  license  plates  and  it  appeared  that  some 
evidence  of  title  was  needed  for  this  purpose. 

We  confess  that  we  might  have  made  this  evidence 
clearer  by  additional  questioning  had  we  observed  same 
at  the  time,  however,  we  believe  that  the  inference  we 
have  drawn  from  this  evidence  is  reasonable. 

We  did  not  intend  to  convey  the  impression,  as  coun- 
sel for  appellee  states  on  page  8  of  its  brief,  that  ap- 
pellee was  under  a  duty  to  appellant  to  pay  the  drafts 
out  of  the  proceeds  of  the  loans.  The  thought  we  did 
intend  to  convey  was  that  appellee  was  negligent  under 
Section  3543  of  the  Civil  Code  of  California  in  loaning 
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money  on  these  automobiles  when  it  knew  by  the  plain 
language  of  the  drafts  in  question  that  the  automobiles 
were  not  paid  for.  In  other  words,  if  the  language  on  the 
face  of  the  drafts  indicated  anything,  it  was  that  the  sales 
were  intended  as  cash  sales  for  according  to  the  terms 
of  the  drafts,  muniments  of  titles  were  to  be  delivered  to 
the  purchaser  only  upon  payment  of  the  drafts. 

Appellee  tries  to  make  much  of  the  words  "for  collec- 
tion'' upon  the  face  of  the  drafts  notwithstanding  evi- 
dence amply  supporting  the  Court's  finding  that  as  between 
the  parties  the  sales  were  intended  as  sales  for  cash. 

Appellee  also  overlooks  the  fact  that  the  drafts  state 
clearly  that  the  drafts  are  to  be  paid  to  Motores  when  the 
documents  of  title  referred  to  on  the  reverse  side  of  the 
draft  are  with  the  draft,  properly  executed.  This  shows 
that  the  delivery  of  title  and  the  payment  of  the  drafts 
were  concurrent  conditions,  and  this  shows  an  intended 
cash  sale  transaction. 

Counsel  for  appellee  argues  (Br.  p.  9)  that  knowledge 
of  the  personnel  in  the  Collection  Department  of  the 
bank  is  not  imputed  to  the  personnel  of  the  Lending  De- 
partment in  the  same  bank. 

We  believe  that  we  have  covered  this  point  sufficiently 
in  our  opening  brief.  The  noticeable  part  of  appellee's 
argument,  however,  is  that  appellee  is  strangely  silent  on 
the  admission  of  Mr.  Fort,  hereinabove  quoted,  that  he 
did  know  of  the  unpaid  drafts  and  that  they  were  being- 
returned  on  May  19,  1954,  the  day  that  he  made  the  loan 
of  $4,975  upon  the  two  Chevrolets.  This  evidence  refutes 
counsel's  statements  at  pages  3  and  10  of  appellee's  brief 
to  the  effect  that  there  was  no  evidence  that  the  lending 
officer's  attention  w^as  called  to  the  unpaid  drafts.  Coun- 
sel's citation  of  findings  numbers  16  and  17,  which  he  pre- 
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pared,  does  not  strengthen  his  contention.  Finding  No.  16 
refers  to  a  period  of  time  'Trior  to  May  19,  1953."  The 
latter  portion  of  finding  No.  17  is  in  direct  conflict  with 
Mr.  Fort's  own  admission  above  quoted,  for  it  is  shown 
that  Mr.  Fort  knew  on  May  19th  that  the  drafts  were 
being  returned  unpaid  and  the  credit  for  the  money  loaned 
was  not  entered  upon  the  bank's  records  until  May  21st. 
[R.  120,  114-115.]  Aside  from  actual  notice  the  bank, 
including  the  lending  officer,  was  chargeable  with  notice  of 
the  unpaid  drafts  and  their  contents. 

It  seems  to  us  to  be  a  most  unusual,  indifferent  and 
careless  act  for  a  bank  to  loan  a  person  money  upon  an 
automobile  which  the  bank  knows  is  not  paid  for,  and  on 
the  same  day  return  the  unpaid  automobile  purchase  drafts 
to  the  seller.  And  another  point  which  strikes  us  as 
rather  unusual  and  which  smacks  of  carelessness  on  the 
part  of  the  bank  is  the  length  of  time  these  April  2nd  drafts 
were  held  without,  in  so  far  as  the  evidence  shows,  com- 
municating the  failure  to  collect  to  the  person  or  bank 
sending  the  draft.  More  prompt  action  upon  the  part 
of  the  appellee  bank  in  either  communicating  the  facts 
to  the  sender  of  the  drafts  or  an  earlier  return  of  same 
would  have  enabled  Motores  to  take  prompt  action  which 
would  have  prevented  the  bankrupt  from  encumbering 
the  automobiles  in  question  before  California  titles  were 
secured. 

Counsel  argues  that  there  can  be  no  actionable  negli- 
gence in  the  absence  of  a  duty  on  the  part  of  the  bank  to 
the  appellant.  There  most  certainly  can  be  negligence  on 
the  part  of  the  bank,  which  will  prevent  its  recovery 
under  Section  3543,  Civil  Code  of  California. 

Again  we  emphasize  that  it  is  not  a  question  of  the  duty 
of  the  bank  to  pay   the  drafts   in  question,   but   rather 
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its  negligence  in  loaning  money  upon  an  automobile, 
which  has  not  been  paid  for,  under  the  circumstances  here. 
In  answer  to  appellant's  argument  on  page  11  of  its 
brief,  we  must  remember  that,  in  so  far  as  the  evidence 
shows,  the  appellee  bank  knew  nothing  about  the  conver- 
sation between  the  bankrupt  and  appellant  which  resulted 
in  the  muniments  of  titles  being  personally  delivered  to 
the  bankrupt  upon  his  execution  and  delivery  of  the  drafts 
to  appellant,  instead  of  these  documents  accompanying  the 
drafts  as  indicated  upon  the  face  of  each  draft.  Here 
again  appellee  would  like  to  make  use  of  testimony  it 
caused  to  be  stricken.  What  would  be  the  natural  reaction 
of  any  banker  who  received  an  automobile  purchase  draft 
stating  in  plain  language  that  ''upon  presentation  of  this 
draft  to  the  bank  designated  below  for  collection  together 
with  the  documents  properly  executed  indicated  on  the  re- 
verse side  hereof"  pay  to  (naming  payee)  $ 

(inserting  amount),  and  instead  of  finding  document  such 
as  ownership  certificate,  registration  card  and  bill  of  sale, 
he  found  blank  pieces  of  paper  in  the  envelope?  Would 
not  the  question  immediately  arise  in  one's  mind  as  to 
where  the  muniments  of  title  were?  Whether  through 
neglect  or  oversight  they  were  not  enclosed  or  whether 
they  had  been  stolen  or  lost,  and  then  within  a  given  i:)eriod 
say  one  month  or  one  and  one-half  months  the  maker  of 
the  draft  appeared  at  the  bank — not  with  the  documents 
which  were  supposed  to  accompany  the  drafts  but  instead 
a  California  pink  slip  showing  the  automobile  to  be  in 
his  name,  and  then  and  there  made  application  for  a  loan 
upon  the  automobile  described  in  the  draft.  W^ould  not 
the  question  immediately  arise  as  to  where  and  how  the 
maker  of  the  draft  secured  the  California  pink  slip,  and 
more  especially  without  the  payment  of  the  juirchase 
draft?     And  would  not  the  question  arise  in  the  mind  of 
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the  reasonably  prudent  person  as  to  the  propriety  of  the 
maker  of  the  draft  borrowing  money  upon  property  which 
he  has  not  as  yet  paid  for?  Should  not  such  facts  put  a 
reasonably  prudent  person  upon  inquiry?  If  the  bank 
ever  made  such  inquiry  it  is  not  disclosed  from  the  evi- 
dence, and  the  bank  was  under  no  compulsion  to  make  the 
loans  in  question. 

Appellee  argiies  in  one  paragraph  that  the  effect  of  the 
transaction  between  the  Bankrupt  and  Motores  was  a 
credit  transaction  and  in  the  next  paragraph  cites  Find- 
ing 17,  finding  as  a  fact  that  ''as  between  Motores  and  the 
bankrupt  it  was  intended  that  the  sales  be  sales  for  cash." 

Before  passing  from  Finding  17,  one  of  the  most  glar- 
ing errors  in  this  finding  is  [R.  68]  to  the  effect  that  the 
bankrupt  intended  to  fulfill  his  promise  that  the  drafts 
would  be  paid  promptly  upon  presentation  to  the  bank  the 
same  as  a  check,  at  the  time  the  promise  was  made,  and 
yet  Motores  was  prevented  by  objection  of  appellee  from 
securing  from  Resnick  [R.  131]  an  admission  that  he  lied 
to  Luken  on  April  2  about  the  payment  of  the  March 
drafts.  Counsel  for  the  appellee  bank  say  this  makes  no 
difference  for  Luken  testified  to  this  fact  without  contra- 
diction, but  counsel  overlooks  the  fact  that  all  of  this  evi- 
dence was  also  stricken  upon  his  motion.  Furthermore, 
it  would  seem  that  an  admission  upon  the  part  of  Resnick 
that  he  falsely  represented  to  Luken  that  all  March  drafts 
had  been  taken  care  of  on  the  very  day  that  he  was  issu- 
ing further  worthless  drafts  for  cars  would  be  very  mate- 
rial in  determining  Resnick's  fraudulent  intent. 

Just  what  acts  of  the  appellant  in  the  transaction  (App. 
Br.  p.  13)  were  designated  to  induce  the  bank  to  extend 
credit  on  the  faith  of  the  title  documents,  we  do  not 
know. 
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In  so  far  as  the  record  shows,  no  acts  of  appellant,  good, 
bad  or  indifferent  were  communicated  to  the  bank  other 
than  those  the  drafts  disclosed. 

We  cannot  agree  that  Finding  15  is  supix)rted  by  the 
evidence.  We  contend  that  the  purchase  drafts  bear  all 
the  earmarks  of  a  cash  sale,  and  that  the  bank  had  and 
was  charged  with  knowledge  of  the  contents  of  the 
drafts. 

Appellee,  in  answer  to  appellant's  argument  at  page  14 
of  its  brief  says: 

''In  answer  to  this  contention  we  again  point  out 
that  Appellant  voluntarily  relinquished  the  title  docu- 
ments to  the  Bankrupt  for  the  specific  purpose  of 
enabling  the  Bankrupt  to  borrow  money  on  the  se- 
curity thereof.  It  is  a  fair  conclusion  that  if  inquiry 
had  been  made,  this  fact  would  have  been  made  known 
to  the  Bank.'' 

Again  we  emphasize  that  appellant  only  consented  that  the 
bankrupt  borrow  money  on  the  cars  for  the  expressed 
purpose  of  paying  the  drafts  promptly,  upon  presentation 
to  the  bank.  Therefore,  had  the  bank  inquired  of  Motores 
at  the  times  the  loans  were  requested,  which  was  a  month 
to  a  month  and  a  half  after  the  drafts  had  been  issued, 
and  the  bank  had  informed  jNlotores,  for  example,  on  May 
19th,  that  the  drafts  of  March  6th  were  still  unpaid,  it  is 
not  difficult  to  imagine  what  Motores  would  have  said 
or  done,  and  more  especially  in  view  of  Resnick's  state- 
ment to  Motores  on  April  2nd  that  the  March  drafts  had 
been  paid.  This  would  have  given  Motores  an  opportu- 
nity to,  and  it  is  reasonable  to  assume  that  it  would  have 
taken  immediate  steps  to  protect  its  property. 

In  answer  to  the  argument  that  appellant  could  have 
protected  itself  by  having  the  muniments  of  titles  attached 
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to  the  drafts  or  the  enclosure  thereof  in  the  draft  envelope, 
appellee  loses  sight  of  the  fact  that  these  documents  were 
obtained  upon  false  representations  to  the  effect  that  the 
drafts  would  be  paid  immediately  upon  presentation  to  the 
bank,  the  same  as  a  check ;  on  April  2nd  that  the  drafts  for 
March  had  been  taken  care  of,  and  that  the  automobiles 
had  to  cross  the  International  Border  and  these  documents 
were  essential  to  clear  the  passage  of  the  automobiles. 
Mr.  Luken  testified  that  this  was  one  of  the  reasons 
for  the  delivery  of  the  muniments  of  title  to  the  bankrupt. 
Appellee,  in  the  last  paragraph  of  its  brief  on  page  15, 
would  lead  the  Court  to  believe  that  Motores  had  knowl- 
edge of  the  return  of  the  March  6th  drafts  on  March  18th 
in  spite  of  Mr.  Luken's  uncontradicted  testimony  to  the 
contrary  [R.  142-143],  and  Finding  12  does  not  fasten 
knowledge  of  the  return  of  these  drafts  on  Motores  and 
if  it  did,  it  would  be  contrary  to  all  the  evidence  in  the 
case.  There  is  no  evidence,  as  insinuated  by  appellee, 
that  ''appellant  saw  fit  to  re-submit  the  drafts  (or  March 
6)  for  collection  a  second  time."  All  the  evidence  is  to 
the  contrary,  and  shows  that  Motores  believed  the  March 
drafts  were  paid  at  the  time  of  the  delivery  of  the  cars 
on  April  2nd.  In  fact  Resnick  told  him  on  April  2nd 
that  all  March  drafts  had  been  taken  care  of. 

Point  C. 

Under  the  above  heading  on  page  16  of  appellee's  brief, 
it  contends  that  the  conversations  between  the  bankrupt 
and  Motores  were  irrelevant  as  to  the  bank,  and  were 
properly  stricken,  and  as  authority  therefor  cites  the  same 
cases  as  cited  by  the  Referee  in  his  Memorandum  Opin- 
ion.    [R.  51.] 

We  have  covered  this  question  in  Point  Four,  page  31, 
of  our  opening  brief,  also  Appendix  V,  page  22,  except 
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that  we  now  observe  for  the  first  time  that  we,  through 
oversight,  failed  to  have  printed  on  page  23  of  Appendix 
V  of  our  opening  brief,  the  comments  of  the  Court  in  the 
case  of  Wilcox  v.  Salomone,  118  Cal.  App.  2d  704,  cover- 
ing the  exceptions  to  the  hearsay  rule.  These  comments 
are  to  be  found  on  page  712  of  said  decision  and  are: 

''In  Whitlow  V.  Durst,  20  Cal.  2d  523,  our  Supreme 
Court  said  at  page  524  [127  P.  2d  530]  : 

"  'When  intent  is  a  material  element  of  a  disputed 
fact,  declarations  of  a  decedent  made  after  as  well 
as  before  an  alleged  act  that  indicate  the  intent  with 
which  he  performed  the  act  are  admissible  in  evi- 
dence as  an  exception  to  the  hearsay  rule,  and  it  is 
immaterial  that  such  declarations  are  self-serving. 
Thus,  in  cases  involving  the  delivery  of  deeds,  decla- 
rations of  the  alleged  grantor  made  before  and  after 
the  making  of  the  deed  are  admissible  upon  the  issue 
of  delivery,  and  it  is  immaterial  that  such  declarations 
are  in  the  interest  of  the  party  producing  them. 
(Williams  v.  Kidd,  170  Cal.  631  [151  P.  1,  Ann. 
Cas.  1916E  703]  ;  Donohue  v.  Sweeney,  171  Cal.  388 
[153  P.  708]  ;  De  Cou  v.  Howell,  190  Cal.  741  [214 
P.  444]  ;  see  McBaine,  A.dmissibility  in  California  of 
Declarations  of  Physical  or  Mental  Conditions,  19 
Cal.  L.  Rev.  231,  251.)  Likewise,  in  gift  cases  decla- 
rations made  by  the  grantor  before,  contemporane- 
ously, and  subsequent  to  the  alleged  gifts  are  admis- 
sible though  the  statements  be  self-serving.  (  Sprague 
v.  Walton,  145  Cal.  228  [78  P.  645].)  In  alienation 
of  affections  cases  declarations  of  an  alienated  spouse 
subsequent  to  the  defendant's  alleged  tortious  acts  are 
admissible  as  evidence  of  the  spouse's  state  of  mind. 
(Adkins  V.  Brett,  184  Cal.  252  [193  P.  251];  Cr\\^ 
v.  Cripe,  170  Cal.  91   [148  P.  520].)' 

And  in  Hansen  v.  Bear  Film  Co.,  Inc.,  28  Cal.  2d 
154  [168  P.  2d  946],  the  court  quoted  the  foregoing 
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language  from  Whitelow  v.  Durst,  with  approval,  and 
said  further,  at  pages  173-174: 

''  'Appellants  contend  that  the  trial  court  erred  in 
admitting  in  evidence  oral  and  written  declarations 
of  ownership  of  the  stock  and  of  the  company  made 
by  Oscar,  not  within  the  presence  or  to  the  proved 
knowledge  of  Josephine,  but  subsequent  to  the 
transfers  to  her  and  in  derogation  of  them.  (Chard 
V.  O'Connell  (1936),  7  Cal.  2d  663,  667  [62  P.  2d 
369];  Francoeur  v.  Betty  (1915),  170  Cal  740,  747 
[151  P.  123]  ;  Bollinger  v.  Bollinger  (1908),  154  Pac. 
695,  705  [99  P.  196];  Miller  v.  Miller  (1942),  55 
Cal.  App.  2d  199,  207-208  [130  P.  2d  428] ;  Taylor 
v.  Bunnell  (1926),  77  Cal.  App.  525,  534  [247  P. 
240].)  However,  under  well  recognized  exceptions 
to  the  hearsay  rule,  such  declarations  made  before,  at 
the  time  of,  or  subsequent  to  the  transfers,  were 
properly  admissible  on  the  issue  of  delivery  to  Jose- 
phine (and  it  was  found  that  the  instruments  were 
delivered  to  her),  on  the  issue  of  a  claimed  gift,  and 
also  to  show  the  intent  or  state  of  mind  of  Oscar.'  " 

As  pointed  out  in  our  opening  brief,  these  conversa- 
tions between  the  bankrupt  and  Motores  were  material 
and  proper  in  determining  the  question  of  whether  the  sale 
was  a  cash  or  credit  transaction;  whether  the  property 
was  obtained  from  Motores  upon  false  and  fraudulent  rep- 
resentations of  the  bankrupt. 

Similar  evidence  was  properly  offered  in  all  the  cases 
cited  by  counsel  for  appellee  on  page  5  of  its  brief  as 
well  as  the  cases  cited  in  our  opening  brief. 

We  have  heretofore  called  the  Court's  attention  to  the 
difficulty  counsel  for  appellee  has  in  trying  to  present  his 
case  in  an  intelligent  manner  without  the  aid  of  the  stricken 
evidence.     As  a  matter  of  fact,  it  just  cannot  be  done. 
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And  as  we  have  pointed  out,  many  of  the  finding's  pre- 
pared by  Counsel  for  appellee  and  signed  by  the  Referee 
are  based  upon  stricken  evidence,  and  without  which  the 
findings  have  no  support  whatsoever.  It  is  difficult  to 
imagine  what  the  facts  in  this  case  would  sound  like 
without  the  aid  of  the  stricken  evidence.  Its  elimination 
just  doesn't  make  sense,  and  is  plain  error. 

Appellant's  Point  II. 

It  would  appear  that  we  have  fully  covered  the  jx)int 
here  raised.  In  answer  to  appellee's  contention  on  page 
19  of  its  brief,  may  we  again  point  out  that  a  draft  was 
used  instead  of  a  check  in  Johnson,  et  al.  v.  Robinson,  et 
al,  203  F.  2d  135.  Also,  there  is  no  evidence  that  ap- 
pellee ever  saw  the  Mexican  registrations  and  bills  of 
sale,  any  finding  of  the  court  to  the  contrary  notwithstand- 
ing. The  appellee  saw  the  California  pink  slips  after 
the  cars  had  been  registered  in  California.  (App.  Br. 
bottom  pp.  20-21.) 

Appellee  cites  the  case  of  Sullivan  Co.  v.  Wells,  89 
Fed.  Supp.  317,  and  cases  similar  import. 

In  the  case  above  cited,  it  would  appear  that  the  United 
States  District  Court  of  the  State  of  Nebraska  was  fol- 
lowing the  law  of  that  State  as  announced  in  a  decision 
of  the  Nebraska  Supreme  Court  in  accordance  with  the 
rule  of  law  in  Erie  R.  Co.  v.  Tompkins,  304  U.  S.  64,  38 
S.  Ct.  817,  82  L.  Ed.  1188. 

The  State  law  of  California  upon  the  subject,  as  we 
have  shown  in  our  opening  brief,  is  not  in  harmoiiy  with 
the  Nebraska  decisions  and  therefore  such  decisions  arc 
of  little  weight. 
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Appellant's  Point  III. 

Appellant  has  never  contended,  and  does  not  now  con- 
tend that  the  bank  was  charged  with  notice  of  any  fraud 
by  reason  of  oral  misrepresentations  to  Motores  by  the 
bankrupt  at  MexicaH,  Mexico,  and  which  was  not  com- 
municated to  the  bank  before  it  parted  with  value.  We 
do  contend,  however,  that  the  bank  is  chargeable  with  the 
facts  and  circumstances  of  the  automobile  purchase  drafts, 
paid  and  unpaid,  coming  into  its  possession  and  with  such 
other  information,  written  or  oral,  which  came  to  its 
attention  prior  to  the  time  that  it  loaned  the  money  upon 
the  automobiles  in  question. 

Our  argument  under  Point  Two  of  our  opening  brief 
at  pages  19-20  is  first  directed  at  the  rule  of  law  an- 
nounced in  Kamberg  v.  Springfield  Nafl  Bank,  103  A. 
L.  R.  at  306,  and  the  other  cases  under  this  heading. 
We  then  point  out  why  the  bank  is  chargeable  with 
notice,  all  of  which  is  based  upon  the  knowledge  and 
information  the  bank  obtained  in  handling  these  automo- 
bile purchase  drafts  and  in  its  dealing  with  the  bankrupt. 

The  appellee's  position  would  have  been  entirely  differ- 
ent had  it  not  been  in  possession  of  the  facts  heretofore 
referred  to  which  put  it  upon  notice  that  the  automobiles 
were  unpaid  for,  and  also  facts  which  would  lead  a  rea- 
sonable person  to  believe  that  the  sales  were  intended  as 
cash  sales. 

At  the  bottom  of  page  23  and  at  page  24  of  appellee's 
brief,  it  is  said: 

"Counsel  contends  in  Point  4  of  his  brief  [R.  31- 
32]  that  the  Court  should  have  permitted  the  witness 
Resnick  to  answer  the  question  as  to  whether  or  not 
he  told  the  Appellant  that  the  March  drafts  had  been 
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taken  care  of.  It  is  submitted  that  the  Referee's  rul- 
ing in  excluding  this  testimony  as  to  the  Bank  was 
correct  under  the  authorities  cited  in  Section  I,  C  of 
this  brief.  In  any  event  the  same  matter  was  cov- 
ered by  the  testimony  of  Mr.  Luken.  Since  the  testi- 
mony of  Mr.  Luken  on  this  point  is  uncontroverted 
we  cannot  see  how  the  Appellant  was  prejudiced  by 
the  rejection  of  the  testimony  of  Mr.  Resnick.  Mr. 
Luken  testified  [R.  147]  that  'I  asked  him  how  he 
was  with  the  drafts.  He  said  that  everything  had 
been  taken  care  of.'  The  testimony  of  Mr.  Resnick, 
the  exclusion  of  which  the  Appellant  now  contends 
was  error,  was  therefore  cumulative,  whether  or  not 
it  was  material  or  relevant." 

Counsel  seems  to  now^  contend  that  the  refusal  to  per- 
mit Resnick  to  answer  the  question  mentioned  under  Point 
Four  of  our  opening  brief  at  page  31,  if  error,  was  harm- 
less error  since  Luken  testified  to  the  same  thing.  Coun- 
sel seems  to  forget  that  his  motion  to  strike  this  testi- 
mony of  Luken  w^as  granted.  But  regardless  of  this, 
Motores  was  entitled  to  Resnick's  admission  that  he  had 
fraudulently  represented  to  Luken  that  all  March  drafts 
had  been  paid.  Such  evidence  would  have  refuted  the 
finding  by  the  Court  of  good  faith  and  intent  upon  the 
part  of  the  bankrupt.  [See  Finding  17,  R.  68.]  It  also 
goes  to  the  question  of  whether  or  not  Motores  knew  of 
the  unpaid  March  drafts  at  the  time  he  sold  the  April 
2nd  cars.     [See  Finding  12,  R.  65.] 

Findings  Based  Upon  Stricken  Evidence. 

Try  hard  as  counsel  for  api:>ellee  may,  he  cannot  get 
away  from  the  fact  that  many  of  the  findings  of  the 
Referee  (which  counsel  prepared)  are  based  upon  the 
stricken  evidence.  Eliminate  the  stricken  evidence  and 
there  is  absolutely  no  evidence  to  support  the  findings  men- 
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tioned   at   page   24   of   appellee's    brief,    and   commented 
upon,  beginning  page  34  of  our  opening  brief. 

Answering  appellee's  argument  under  "Conclusion,"  if 
one  of  the  significant  points  in  the  case  "was  the  delivery 
of  the  possession  of  the  cars  and  the  title  documents  by 
the  appellant  to  the  bankrupt  with  the  intent  that  the 
bankrupt  should  'Floor  with  the  hank''  (emphasis  added), 
then  counsel  for  the  appellee  made  a  serious  mistake  in 
moving  to  strike  the  testimony  which  wrecked  this  valu- 
able point. 

Conclusion. 

We  have  freely  commented  upon  and  quoted  the  evi- 
dence which  was  stricken  by  the  Court  for  without  it 
the  factual  situation  here  would  not  make  sense.  It  would 
be  difficult,  indeed,  to  make  an  intelligent  statement  of  the 
case  without  resort  to  the  stricken  evidence.  This,  it 
seems  to  us,  demonstrates  one  well  founded  reason  why 
the  motion  to  strike  should  have  been  denied. 

For  the  reasons  mentioned  in  our  briefs,  it  is  respect- 
fully submitted  that  the  judgment  should  be  reversed. 

Respectfully  submitted, 
Ernest  R.  Utley, 

Attorney  for  Appellant, 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  48570 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

PETER  DESIMONE,  JOHN  STEPICH, 
HAROLD  HOPKINS,  RUSSELL  W.  PEL- 
TON,  and  BERT  DePIERRIS, 

Defendants. 

INDICTMENT 

The  Grand  Jury  charges: 

Count  I. 

That  during  the  period  commencing  June  30, 
1951,  and  ending  May  8,  1952,  at  Seattle,  in  the 
Northern  Division  of  the  Western  District  of  Wash- 
ington, Peter  Desimone,  John  Stepich,  Harold  Hop- 
kins, Russell  W.  Felton  and  Bert  DePierris  did 
unlawfully  conspire  to  and  with  one  another,  and 
Avith  divers  other  persons  to  the  Grand  Jury  un- 
known, to  commit  an  offense  against  the  Unitt^d 
States,  to  W'it,  to  wilfully  and  unlawfully  cany  on 
the  business  of  a  retail  liquor  dealer,  and  in  so  do- 
ing to  wilfully  fail  to  pay  the  tax  required  by  law, 
contrary  to  the  provisions  of  Title  26,  U.S.C,  Sec- 
tion 3253;  and  in  furtherance  of  said  conspiracy 
tlie  said  defendants,  Cor  th(^  ])iirp(»se  of  ctTecti])--  \hr 
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objects  of  the  conspiracy,  did  commit  the  follow- 
ing : 

Overt  Acts 

1.  On  or  about  July  1,  1951,  the  said  defendants, 
using  the  name  White  Center  Athletic  Club,  a  cor- 
poration controlled  by  them,  and  of  which  thereof 
the  defendants  were  officers,  took  over  and  equipped 
and  occupied  the  premises  and  the  building  at  9616 
17th  Avenue  S.W.,  Seattle,  Washington,  ostensibly 
as  a  social  club,  but  in  truth  and  in  fact  as  a  place 
for  the  sale  of  liquor  at  retail. 

2.  On  or  about  January  18,  1952,  the  defendants 
herein,  using  the  name  of  White  Center  Athletic 
Clul),  purchased  and  stored  on  the  premises  at  9616 
17th  Avenue  S.W.,  Seattle,  Washington,  53  bottles 
of  liquor. 

3.  On  or  about  March  1,  1952,  the  said  defend- 
ants herein,  using  the  name  of  White  Center  Ath- 
letic Club,  purchased  and  stored  on  the  premises  at 
9616  17th  Avenue  S.W.,  Seattle,  Washington,  152 
bottles  of  liquor. 

4.  On  or  about  March  12,  1952,  the  said  defend- 
ants herein,  using  the  name  of  White  Center  Ath- 
letic Club,  purchased  and  stored  on  the  premises  at 
9616  17th  Avenue  S.W.,  Seattle,  Washington,  56 
bottles  of  liquor. 

5.  On  or  about  January  16,  1952,  at  Seattle, 
Washington,  the  defendant  Bert  DePierris  sold 
whiskey  by  the  glass  to  one  Ted  King. 
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6.  On  or  about  January  16,  1952,  at  Seattle, 
Washini^on,  the  defendant  Bert  DePierris  sold 
whiskey  by  the  glass  to  Berch  D.  West. 

7.  On  or  about  February  15,  1952,  at  Seattle, 
Washington,  the  defendant  Bert  DePierris  sold 
whiskey  by  the  glass  to  Berch  D.  West. 

8.  On  or  about  May  6,  1952,  at  Seattle,  Wash- 
ington, the  defendant  Russell  W.  Felton  sold 
whiskey  by  the  glass  to  H.  E.  Daggett. 

9.  On  or  about  May  7,  1952,  at  Seattle,  Wash- 
ington, the  defendant  Russell  W.  Felton  sold 
whiskey  by  the  glass  to  H.  E.  Daggett. 

All  in  violation  of  Title  18,  U.S.C.,  Section  371. 

A  True  Bill. 

/s/  S.  J.  CALDERHEAD, 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney; 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney. 
(Bail  $500,  each.) 

[Endorsed]:     Filed  Sept.  26,  1952. 


[Title  of  District  Court  and  Cause.] 

BILL  OF  PARTICULARS 

Comes  Now  the  above-entitled  defendants  and  by 
and  through  their  attorney,  John   K.  Dore,  nioxcs 
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this  Honorable  Court  for  an  order  requiring  plain- 
tiff to  furnish  a  Bill  of  Particulars  in  the  following: 

1.  Specify  in  what  manner  and  where  the  named 
defendants  did  unlawfully  conspire  with  one  an- 
other. 

2.  Specify  and  name  the  ^^  divers  other  persons  to 
the  grand  jury  unknown." 

3.  As  to  Overt  Act  No.  1,  state  more  specifically 
exactly  which  defendants  controlled  the  corporation 
named  the  White  Center  Athletic  Club. 

4.  And  also  as  to  Overt  Act  No.  1,  specify  which, 
if  any,  of  the  defendants  were  officers  of  this  cor- 
poration. 

5.  As  to  Overt  Act  No.  2,  specify  which  defend- 
ant or  defendants,  if  not  all  of  the  defendants 
herein,  purchased  and  stored  on  the  premises  53 
bottles  of  liquor. 

6.  As  to  Overt  Act  No.  3,  specify  the  name  of 
the  defendant  or  defendants  who  used  the  name  of 
the  White  Center  Athletic  Clul)  to  purchase  152 
bottle  of  liquor. 

7.  As  to  Overt  Act  No.  3,  name  the  defendant 
or  defendants  who  stored  on  the  premises  152  bottles 
of  liquor. 

8.  As  to  Overt  Act  No.  4,  specify  the  name  of 
the  defendant  or  defendants  herein  who  used  the 
name  of  the  White  Center  Athletic  Club  to  pur- 
chase 56  bottles  of  liquor. 
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9.  Further  as  to  Ovei*t  Act  No.  4,  specify  and 
name  the  defendant  or  defendants  who  stored  said 
56  })ottles  of  liquor  on  the  premises  and  also  name 
the  place  where  said  liquor  was  stored,  if  any. 

10.  As  to  Overt  Act  No.  6,  specify  where  the 
defendant  Bert  DePierris  sold  whiskey  by  the  glass 
to  Berch  D.  West. 

11.  As  to  Overt  Act  No.  6,  further  specify  ap- 
proximately the  exact  time  when  the  defendant 
Bert  DePierris  allegedly  sold  whiskey  by  the  glass 
to  Berch  D.  West. 

12.  As  to  Overt  Act  No.  6,  and  also  No.  7, 
specify  whether  Berch  D.  West  is  a  regular  em- 
ployee of  the  Washington  State  Liquor  Board  or 
whether  he  is  a  Federal  employee  in  this  instance. 

13.  As  to  Overt  Act  No.  7,  specify  approxi- 
mately the  exact  time  and  place  where  Bert  De- 
Pierris allegedly  sold  whiskey  by  the  glass  to  Berch 
D.  West. 

14.  As  to  Overt  Act  No.  8,  specify  approximately 
the  exact  time  and  place  where  Russell  W.  Felton, 
a  defendant,  allegedly  sold  whiskey  by  the  glass  to 
H.  E.  Daggett. 

15.  Further  as  to  Overt  Act  No.  8,  specify 
whether  H.  E.  Daggett  is  a  regular  employee  of  the 
Washington  State  Liquor  Board  or  whether  he  is 
a  Federal  employee  in  this  instance. 

16.  As  to  Overt  Act  No.  9,  specify  approximately 
the  exact  time  a]id  the  ])lace  where  the  defendant 


8  Peter  Desimone,  et  al.,  vs. 

Russell  W.  Felton,  allegedly  sold  whiskey  by  the 
glass  to  H.  E.  Daggett. 

/s/  JOHN  F.  CORE, 

Attorney  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  Nov.  21,  19e52. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  AND  TO  DISMISS 

Come  now  the  above-entitled  defendants,  by  and 
through  their  attorney  John  F.  Dore,  and  move  this 
Honorable  Court  for  an  order  striking  from  the 
indictment  certain  language,  to  wit:  On  Page  1, 
line  18  of  the  indictment  reading  ^^and  with  divers 
oth(»r  persons  to  the  Grand  Jury  unknown,''  for 
the  reason  that  such  language  is  surplussage,  preju- 
dicial and  unfair  to  the  defendants 

Defendants  further  move  that  if  said  language  is 
not  readily  subject  to  being  obliterated  or  deleted 
from  said  indictment,  that  the  indictment  be  dis- 
missed and  that  the  grand  jury  be  required  to  con- 
sider a  new  and  proper  indictment. 

/s/  JOHN  F.  DORE, 

Attorney  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  Nov.  24,  1952. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  SUPPRESS 

Come  Now  the  above-entitled  defendants  by  and 
through  their  attorney  John  P.  Dore,  and  move  this 
Honorable  Court  for  an  Order  suppressing  the  evi- 
dence seized  in  this  case  by  both  the  State  and 
Federal  authorities,  for  the  reason  that  the  seizure 
of  said  evidence  was  unlawful,  against  the  will  of 
the  defendants,  and  was  contrary  to  the  Constitu- 
tion of  the  United  States  of  America.  That  said 
])roperty  was  seized  contrary  to  the  will  of  the  peti- 
tioners herein  and  without  a  search  warrant  and 
without  lawful  means. 

Petitioners  further  move  that  said  evidence  shall 
not  only  be  suppressed,  but  shall  be  returned  to 
them.  Petitioners  further  moves  that  any  evidence 
or  testimony  concerning  this  evidence  which  has 
been  imlawfuUy  seized  be  quashed  and  denied  ad- 
mission in  the  trial  of  the  defendant  petitioners. 

In  support  of  this  motion,  affidavits  will  be  filed 
later. 

/s/  JOHN  F.  DORE, 

Attorney  for  Petitioners. 

Copy  served. 

[Endorsed]:     Filed  Dec.  6,  1952. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  WAIVING  TRIAL  BY  JURY 

It  Is  Hereby  Stipulated  between  the  plaintiff, 
United  States  of  America,  and  Peter  Desimone, 
John  Stepich,  Harold  Hopkins,  Russell  W.  Felton 
and  Bert  DePierris,  defendants,  and  George  J. 
Toulouse,  Jr.,  and  John  Spiller,  their  attorneys, 
that  trial  by  jury  in  the  above-entitled  cause  be 
waived  and  that  said  cause  be  tried  to  the  Court. 

Signed  at  Seattle,  Washington,  this  21st  day  of 
April,  1954. 

UNITED  STATES  OF 
AMERICA, 
Plaintiff, 

By  /s/  CHARLES  P.  MORI  ARTY, 

United  States  Attorney ; 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney. 

/s/  PETER  DESIMONE, 
/s/  JOHN  F.  STEPICH, 
/s/  HAROLD  HOPKINS, 
/s/  RUSSELL  W.  FELTON, 
/s/  BERT  DePIERRIS, 
Defendants. 

/s/  GEORGE  J.  TOULOUSE,  Jr., 
/s/  JOHN  SPILLER, 

Attorneys  for  Defendants. 
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It  Is  So  Ordered  this  21st  day  of  April,  1954. 
/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

[Endorsed]:     Filed  April  21,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  DISMISSx\L  OF  INDICTMENT 

The  several  defendants  a))ove  named  move  that 
the  indictment  be  dismissed  upon  tht^  folluwin^' 
grounds : 

1.  The  indictment  does  not  state  facts  sufficient 
to  constitute  an  offense  against  the  United  States. 

2.  The  indictment  is  vague,  indefinite  and  un- 
certain and  does  not  fully  inform  the  defendants 
of  the  charge  made  against  them. 

3.  The  indictment  is  ])ad  for  ambiguity  in  that 
it  is  impossible  to  determine  from  the  language  of 
the  charging  count  whether  it  was  in  connection 
with  the  alleged  conspiracy  or  with  the  alh\ged 
carrying  on  of  the  business  of  a  retail  liquor  dealer 
that  there  was  an  alleged  failure  to  pay  the  tax 
required  under  title  26,  U.S.C.,  section  3253. 

4.  There  is  no  such  offense  as  unlawfully  con- 
spiring *Ho  carry  on  the  business  of  a  retail  lic^uor 
dealer,  and  in  so  doing''  (that  is  to  say  in  so  con- 
spiring) ''to  wilfully  fail  to  pay  the  tax  iiMpiired 
by"  title  26,  U.S.C,  section  3253. 
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5.  There  is  no  such  offense  as  unlawfully  con- 
spiring ''to  carry  on  the  business  of  a  retail  liquor 
dealer,  and  in  so  doing''  (that  is  to  say  in  carrying 
on  the  said  business)  ''to  wilfully  fail  to  pay  the  tax 
required  by"  title  26,  U.S.C,  section  3253. 

6.  The  patent  ambiguity  in  the  charging  count 
of  the  indictment  will  prevent  the  court  and  jury 
from  dealing  with  the  charge  against  the  defendants 
with  certainty,  and  will  seriously  handicap  the  de- 
fendants, and  each  of  them,  in  making  their  defense 
thereto. 

7.  The  charging  count  of  the  indictment  is  not 
sufficient  in  form  or  substance  that  the  defendants, 
or  any  one  of  them,  could  thereafter  plead  a  judg- 
ment of  conviction  in  bar  to  another  prosecution 
for  the  same  offense. 

/s/  GEORGE  J.  TOULOUSE,  JR., 

/s/  JOHN  SPILLER, 

Attorneys  for  Defendants. 

[Endorsed] :     Filed  April  21,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  EXTEND  THE  TIME  FIXED  BY 
THE  COURT  FOR  THE  SETTLEMENT 
AND  SIGNING  OF  SPECIAL  FINDINGS 
OF  FACT  AND  SENTENCE 

Come  now  the  defendants  and  move  the  Court 
for  an  order  extending  the  time  of  the  entry  of 
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the  special  findings  of  fact  in  the  above-entitled 
matter,  heretofore  fixed  by  the  Court  to  be  May  10, 
1954,  to  May  24,  1954. 

This  Motion  is  based  on  the  records  and  files 
herein  and  the  affidavit  of  George  J.  Toulouse,  Jr., 
appended  hereto. 

JOHN  SPILLER,  and 

GEORGE  J.  TOULOUSE,  JR., 

Attorneys  for  Defendants. 


State  of  Washington, 
County  of  King — ^ss. 

George  J.  Toulouse,  Jr.,  ])eing  first  duly  sworn, 
on  oath  deposes  and  says : 

That  he  is  one  of  the  attorneys  for  the  above- 
named  defendants;  that  he  has  requested  the  court 
reporter  of  the  above-entitled  court  to  prejjare  a 
transcript  of  the  record  of  proceedings  herein  in 
order  that  it  might  be  available  to  counsel  for  the 
preparation  of  special  findings  of  fact,  as  provided 
by  the  rules  in  criminal  procedure;  that  said  court 
reporter  has  advised  your  affiant  that  she  will  be 
una))le  to  prepare  a  transcript  of  the  record  and 
have  it  available  for  examination  by  counsel  prior 
to  May  10th,  1954.  That  counsel  feel  that  a  trans- 
script  of  the  record  is  absolutely  necessary  in  tliis 
case  in  order  to  insure  an  accurate  preparation  of 
the  special  findings  of  fact  to  which  the  defendants 
are  entitled. 


14  Peter  Desimone,  et  al.,  vs. 

Further,  your  affiant  sayeth  not. 

/s/  GEORGE  J.  TOULOUSE,  JR. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  May,  1954. 

/s/  JOHN  SPILLER, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  May  3,  1954. 


[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  SPECIAL  FINDINGS 
OF  FACT 

Pursuant  to  rule  23,  Federal  Rules  of  Criminal 
Procedure,  the  defendants  above  named,  by  and 
through  their  attorneys  of  record,  George  J.  Tou- 
louse, Jr.,  and  John  Spiller,  respectfully  request  the 
Honorable  John  C.  Bowen,  the  judge  of  the  above- 
entitled  court  before  whom  the  above-entitled  cause 
was  tried  without  a  jury,  to  make  and  enter  herein 
special  findings  of  fact  from  the  evidence  respect- 
ing the  following  particulars:  (1)  the  specific  de- 
sign, plan,  purpose  or  object  of  the  agreement,  con- 
cert or  cooperation  among  the  participants  consti- 
tuting an  essential  element  of  the  conspiracy  as 
alleged  in  the  indictment  herein;  (2)  the  date  or 
approximatf^  datc^  when   the  conspiracy  alleged   in 
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the  indictment  was  originally  formed ;  (3)  which  of 
the  defendants  above  named  originally  entered  into 
or  participated  in  the  formation  of  the  conspiracy 
alleged  in  the  indictment;  (4)  which  other  persons, 
known  or  imknown,  originally  entered  into  or  ])ar- 
ticipated  in  the  formation  of  the  conspiracy  alleged 
in  the  indictment;  (5)  which  of  the  defendants 
above  named  joined  the  conspiracy  alleged  in  the 
indictment  subsequent  to  the  original  formation 
thereof,  and  the  date  or  approximate  date  of  each 
such  subsequent  joining;  (6)  which  other  persons, 
known  or  unknown,  joined  the  conspiracy  alleged  in 
the  indictment  subsequent  to  the  original  formation 
thereof,  and  the  date  or  approximate  date  of  (^acli 
such  subsequent  joining;  (7)  the  several  acts  of 
each  of  the  defendants  above  named  proving  or 
tending  exclusively  to  prove  participation  by  the 
respectiA'e  defendants  in  the  conspiracy  alleged  in 
the  indictment ;  (8)  the  several  overt  acts  of  each  of 
the  defendants  above  named  alleged  in  the  indict- 
ment as  to  which  there  has  been  a  failure  of  ])i*oof. 

/s/  GEORGE  J.  TOULOUSE,  JR., 

/s/  JOHN  SPILLER, 

Attorneys  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  May  17,  1954. 
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[Title  of  District  Court  and  Cause.] 

SPECIAL  FINDINGS  OF  FACT 

Pursuant  to  the  request  of  the  defendants  above 
named,  made  by  their  attorneys  of  record,  George 
J.  Toulouse,  Jr.  and  John  Spiller,  under  rule  23 
of  the  Federal  Rules  of  Criminal  Procedure,  the 
undersigned  Judge  of  the  above-entitled  court, 
makes  the  following  special  findings  of  fact  from 
the  evidence  adduced  and  admitted  in  the  course  of 
the  trial  of  the  above-entitled  cause: 

I. 

That  the  said  evidence  neither  j)roves  nor  tends 
exclusively  to  prove  that  there  was  a  specific  design, 
plan,  purpose  or  object  of  any  agreement,  concert 
or  cooperation  among  the  said  participants  consti- 
tuting an  essential  element  of  conspiracy  as  alleged 
in  the  indictment  herein. 

II. 

That  the  said  evidence  neither  proves  nor  tends 
exclusively  to  j)rove  the  date  or  approximate  date 
when  a  conspiracy  as  alleged  in  the  indictment 
herein  was  originally  formed. 

III. 

That  the  said  evidence  neither  proves  nor  tends 
exclusively  to  prove  which  of  the  defendants  above 
named  originally  entered  into  or  participated  in 
the  formation  of  a  conspiracy,  as  alleged  in  the 
indictment  herein. 


Uyiited  States  of  A  m  erica  17 

IV. 

That  the  said  evidence  neither  proves  nor  tends 
exckisively  to  prove  which  other  persons,  known  or 
nnknown,  originally  entered  into  or  parti cipatc^d  in 
the  formation  of  a  conspiracy,  as  alleged  in  the 
indictment  herein. 

V. 

That  the  said  evidence  neither  proves  nor  tends 
exchisively  to  prove  which  of  the  defendants  above 
named  joined  a  conspiracy,  as  alleged  in  the  indict- 
ment herein,  subsequent  to  the  original  formation 
thereof,  or  the  date  or  approximate*  date  of  any 
such  subsequent  joining. 

VI. 

That  the  said  evidence  neither  proves  nor  tends 
exclusively  to  prove  which  other  persons,  known  or 
unknown,  joined  a  conspiracy,  as  alleged  in  the 
indictment  herein,  subsequent  to  the  original  forma- 
tion thereof,  or  the  date  or  approximate  date  of  any 
such  subsequent  joining. 

VII. 

That  the  said  evidence  neither  proves  nor  tends 
exclusively  to  prove  that  the  defendant  Peter  Dc^si- 
mone,  in  concert  with  one  or  more  of  the  other  de- 
fendants above  named,  or  in  concert  with  any  other 
person  or  persons,  known  or  unknown,  committed 
any  overt  act  whatsoever  in  pursuance  of  a  con- 
spiracy, as  alleged  in  the  indictment  herein. 

VIII. 

That  the  said  evidence  neithcM-  pr()V(\s  nor  \v\uU 
exchisively  to  j)r()V(»  that  the  defendant  Joliii  Ster)- 
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ich,  in  concert  with  one  or  more  of  the  other  defend- 
ants above  named,  or  in  concert  with  any  other 
person  or  persons,  known  or  unknown,  committed 
any  overt  act  whatsoever  in  pursuance  of  a  con- 
spiracy, as  alleged  in  the  indictment  herein. 

IX. 

That  the  said  evidence  neither  proves  nor  tends 
exclusively  to  prove  that  the  defendant  Harold 
Hopkins,  in  concert  with  one  or  more  of  the  other 
defendants  above  named,  or  in  concert  with  any 
other  person  or  persons,  known  or  unknov/n,  com- 
mitted any  overt  act  whatsoever  in  pursuance  of  a 
conspiracy,  as  alleged  in  the  indictment  herein. 

X. 

That  the  said  evidence  neither  proves  nor  tends 
exclusively  to  prove  that  the  defendant  Russell  W. 
Felton,  in  concert  with  one  or  more  of  the  other 
defendants  above  named,  or  in  concert  with  any 
other  person  or  persons,  known  or  unknown,  com- 
mitted any  overt  act  whatsoever  in  pursuance  of  a 
conspiracy,  as  alleged  in  the  indictment  herein. 

XI. 

That  the  said  evidence  neither  proves  nor  tends 
exclusively  to  prove  that  the  defendant  Bert  De- 
Pierris,  in  concert  with  one  or  more  of  the  other 
defendants  above  named,  or  in  concert  with  any 
other  person  or  persons,  known  or  unknown,  com- 
mitted any  overt  act  whatsoever  in  pursuance  of  a 
conspiracy,  as  alleged  in  the  indictment  herein. 
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XII. 

That  there  has  been  a  complete  and  utter  failure 
of  proof  with  respect  to  the  allegations  set  forth  in 
overt  acts  numbered  1,  2,  3,  4  and  5,  as  set  forth  in 
the  indictment  herein. 

XIII. 

That  the  alleged  overt  acts  numbers  6,  7,  8  and  9, 
as  set  forth  in  the  indictment  herein,  together  with 
any  and  all  other  overt  acts  disclosed  by  the  evi- 
dence herein,  taken  individually  or  together,  are 
not  inconsistent  with  the  hypothesis  of  innocence 
on  the  part  of  each  and  every  one  of  the  defendants 
above  named  of  the  charge  of  conspiracy,  as  set 
forth  in  the  indictment  herein. 

Done  In  Open  Court  this  ....  day  of  May,  1954. 

? 

Judge. 

Presented  by 

/s/  JOHN  SPILLER, 

Attorney  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  Mciy  17,  1954. 
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[Title  of  District  Court  and  Cause.] 

GENERAL  FINDING  AND  SPECIAL 
FINDINGS  OF  FACT 

General  Finding 

The  above-entitled  Court  finds  the  defendants 
Peter  Desimone,  John  Stepieh,  Harold  Hopkins, 
Russell  W.  Felton  and  Bert  DePierris  guilty  as 
charged  in  Count  I  of  the  Indictment. 

Special  Findings  of  Fact 
The  above-entitled  Court  finds  the  following: 

I. 

That  during  the  period  commencing  June  30, 
1951,  and  ending  May  8,  1952,  at  Seattle,  in  the 
Northern  Division  of  the  Western  District  of  Wash- 
ington, and  within  the  jurisdiction  of  this  Court, 
Peter  Desimone,  John  Stepich,  Harold  Hopkins, 
Russell  W.  Felton  and  Bert  DePierris  did  unlaw- 
fully conspire  to  and  with  one  another,  and  with 
divers  other  persons  (to  wit,  Charolette  Fulford) 
to  commit  an  offense  against  the  United  States, 
to  wit,  to  wilfully  and  unlawfully  carry  on  the 
business  of  a  retail  liquor  dealer,  and  in  so  doing 
to  wilfully  fail  to  pay  the  tax  required  by  law,  con- 
trary to  the  provisions  of  Title  26,  U.S.C,  Sec. 
3253. 

II. 

That  Sec.  3253  of  Title  26,  U.S.C,  and  Sec.  371 
of  Title  18,  U.S.C,  were  in  full  force  and  effect  at 
Seattle,  in  the  Northern  Division  of  the  Western 
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District    of   Washington    during   the    period    com- 
mencing June  30,  1951,  and  ending  May  8,  1952. 

III. 

That  in  the  furtherance  of  the  said  conspiracy, 
and  for  the  purpose  of  effecting  the  objects  of  the 
said  conspiracy,  the  defendants  Peter  Desimone, 
John  Stepich,  Harold  Hopkins,  Russell  W.  Felton 
and  Bert  DePierris  did  commit  the  following  ovei-t 
acts  that  were  alleged  in  the  Indictment: 

1.  That  on  or  a})out  July  1,  1951,  Peter  Desi- 
mone, John  Stepich  and  Harold  Hopkins,  using  the 
name  White  Center  Athletic  Club,  Inc.,  a  corpora- 
tion, controlled  by  them,  and  of  which  thereof  the 
said  Peter  Desimone,  John  Stepich  and  Harold 
Hopkins  were  officers,  took  over  and  equipped  and 
occupied  the  premises  and  building  located  at  9616 
17th  Ave.  S.W.,  Seattle,  Washington,  ostensibly  as 
a  social  club,  but  in  truth  and  in  fact  as  a  place  for 
the  sale  of  liquor  at  retail. 

2.  That  on  or  about  January  18,  1952,  B(»rt 
DePierris,  while  John  Stepich  was  present,  sold 
and  stored  liquor  at  the  said  White  Center  Athletic 
Club,  Inc.,  located  at  9616  17th  Ave.  S.W.,  Seattle, 
Washington,  the  amount  of  liquor  stored  at  said 
time  and  place  being  approximately  150  bottles  be- 
longing to  the  said  White  Center  Athletic  Club.,  Inc. 

3.  That  on  or  about  March  1,  1952,  the  said  de- 
fendants Peter  Desimone,  John  Ste])ich,  Harold 
Hopkins,  Russell  W.  Felton  and  Bert  DePierris, 
using  the  name  White  Centei-  Athletic  Club,  Inc. 
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stored  on  the  premises  located  at  9616  17th  Ave. 
S.W.  Seattle,  Washington,  approximately  50  bottles 
of  liquor  which  they  claimed  belonged  to  the  Dr. 
Edward  Lincoln  Smith  Orthopedic  Guild,  but  which 
in  fact  belonged  to  said  defendants. 

4.  That  on  or  about  March  12,  1952,  the  said 
defendants  Peter  Desimone,  John  Stepich,  Harold 
Hopkins,  Russell  W.  Felton  and  Bert  DePierris, 
using  the  name  White  Center  Athletic  Club,  Inc., 
stored  on  the  premises  located  at  9616  17th  Ave. 
S.W.,  Seattle,  Washington,  approximately  .  150 
bottles  of  liquor  belonging  to  said  defendants. 

5.  That  on  or  about  January  16,  1952,  at  the 
snid  White  Center  Athletic  Club,  Inc.,  located  at 
9616  17th  Ave.  S.W.,  Seattle,  Washington,  the  de- 
fendant Bert  DePierris  sold  whiskey  by  the  glass 
to  Berch  D.  West. 

6.  That  on  or  about  February  15,  1952,  at  the 
said  AA'hite  Center  Athletic  Club,  Inc.,  located  at 
9616  17th  Ave.  S.W.,  the  defendant  Bert  DePierris 
sold  whiskey  by  the  glass  to  Berch  D.  West. 

7.  That  on  or  about  May  6,  1952,  at  the  said 
White  Center  Athletic  Club,  Inc.,  located  at  9616 
17th  Ave.  S.W.,  Seattle,  Washington,  the  defend- 
ant Russell  W.  Felton  sold  whiskey  by  the  glass  to 
H.  E.  Daggett. 

8.  That  on  or  about  May  7,  1952,  at  the  said 
White  Center  Athletic  Club,  Inc.,  located  at  9616 
17th  Ave.  S.W.,  the  defendant  Russell  W.  Felton 
sold  Avhiskey  by  the  glass  to  H.  E.  Daggett. 
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IV. 

That  in  addition  to  the  overt  acts  found  by  the 
Court  in  paragraph  III  of  these  Special  Findings 
of  Fact,  the  Court  finds  that  the  following  addi- 
tional overt  acts  were  committed  by  the  defendants 
Peter  Desimone,  John  Stepich,  Harold  Hopkins, 
Russell  W.  Felton  and  Bert  DePierris: 

1.  That  during  the  period  commencing  June  30, 
1951,  and  ending  May  8,  1952,  there  was  filed  with 
the  AYage  and  Excise  Tax  Division  of  the  Federal 
Government  at  Tacoma,  Washington,  certain  official 
forms  by  the  said  White  Center  Athletic  Club,  Inc., 
located  at  9616  17th  Ave.  S.W.,  Seattle,  Washington, 
listing  the  defendants  Peter  Desimone,  John  Step- 
ich and  Harold  Hopkins  as  officers  of  said  corpora- 
tion. 

2.  That  during  the  period  commencing  June  30, 
1951,  and  ending  May  8,  1952,  there  was  filed  with 
the  Tax  Commission  of  the  state  of  Washington, 
at  Olympia,  Washington,  certain  official  forms  hy 
the  said  White  Center  Athletic  Club,  Inc.,  located 
at  9616  17th  Ave.  S.W.,  Seattle,  Washington,  list- 
ing the  defendants  Peter  Desimone,  John  Stepich 
and  Harold  Hojjkins  as  officers  of  said  cor])orati()Ti. 

3.  That  on  or  about  March  31,  1952,  at  Seattle, 
Washington,  the  defendant  Harold  Hopkins,  sub- 
scribed and  swore  before  a  notary  public  of  the 
State  of  Washington  residing  at  Seattle,  Washing- 
ton, that  he,  the  said  Harold  Hopkins,  was  the 
Secretary-Treasurer  of  the  said  White  Centei*  Ath- 
letic Club,  Inc.,  a  corporation. 
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4.  That  on  or  about  October  20,  1951,  at  the 
said  White  Center  Athletic  Chib,  Inc.,  located  at 
9616  17th  Ave.  S.W.,  Seattle,  Washington,  the 
defendant  Peter  Desimone  did  interrogate  and  allow 
to  enter  onto  the  said  premises  Berch  D.  West,  and 
the  defendant  Russell  W.  Felton,  at  approximately 
the  same  time  and  at  the  same  place,  sold  whiskey 
l)y  the  glass  to  the  said  Berch  D.  West. 

5.  That  on  or  about  October  26,  1951,  the  said 
defendants  Peter  Desimone,  John  Stepich,  Harold 
Hopkins  and  Russell  W.  Felton,  using  the  name 
White  Center  Athletic  Club,  Inc.,  stored  on  the 
premises  located  at  9616  17th  Ave.  S.W.,  Seattle, 
Washington,  approximately  420  bottles  of  liquor. 

6.  That  on  or  about  January  30,  1952,  at  the  said 
Whit(^  Center  Athletic  Club,  Inc.,  located  at  9616 
17th  Ave.  S.W.,  Seattle,  Washington,  the  defendant 
Bert  DePierris  sold  whiskey  by  the  glass  to  Berch 
D.  West. 

7.  That  on  or  about  February  4,  1952,  at  the 
said  White  Center  Athletic  Club,  Inc.,  located  at 
9616  17th  Ave.  S.W.,  Seattle,  Washington,  the  de- 
fendants Peter  Desimone  and  Bert  DePierris  sold 
whiskey  by  the  glass,  and  at  the  same  time  and 
place  the  defendant  Harold  Hopkins  was  acting  as 
doorman  at  said  White  Center  Athletic  Club,  Inc. 

S.  That  ap])roximately  three  weeks  prior  to  Feb- 
ruary 29,  1952,  and  within  the  period  covered  in 
tliis  ludictuKMit,  the  defendant  Harold  Hopkins  ad- 
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vised  Mrs.  Frederick  Schwier  at  the  said  White 
Center  Athletic  Chil),  Inc.,  located  at  9616  17th 
Ave.  S.W.,  Seattle,  Washington,  that  the  Doctor 
Edward  Lincoln  Smith  Orthopedic  Guild  of  which 
Mrs.  Schwier  was  a  member,  that  the  said  White 
Center  Athletic  Club,  Inc.,  would  serve  liquor  to 
her  party  and  charge  50c  a  drink  for  ])ar  liquor  and 
65c  for  cocktails. 

9.  That  on  or  about  February  29,  1952,  at  the 
said  White  Center  Athletic  Club,  Inc.,  located  at 
9616  17th  Ave.  S.W.,  the  defendants  Russell  ^\\ 
Felton  and  Bert  DePierris  sold  whiskey  by  the 
glass. 

10.  That  on  or  about  March  9,  1952,  at  the  said 
Vrhite  Center  Athletic  Club,  Inc.,  located  at  9616 
17th  Ave.  S.W.,  Seattle,  Washington,  the  defend- 
ant Bert  DePierris  sold  whiskey  by  the  glass  to 
Berch  D.  West  and  Rodderick  Whittall,  and  at  the 
approximate  same  time  and  place  the  defendant 
Russell  W.  Felton  ordered  both  Berch  D.  White 
and  Rodderick  Whittall  to  leave  the  said  Whit<^ 
Center  Athletic  Club,  Inc.,  and  the  premises  oc- 
cupied thereby. 

11.  That  on  or  about  Api'il  6,  1952,  th(^  said 
defendants  Peter  Desimone,  John  Stej)ich,  Harold 
Hopkins,  Russell  W.  Felton  and  Bert  DePierris, 
using  the  name  of  White  Center  Athletic  Clu)),  Inc., 
stored  liquor  on  the  premises  located  at  9616  17th 
Ave.  S.W.,  Seattle,  Washington,  approximately  22 
bottles  of  liquor. 
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12.  That  on  or  about  May  6,  1952,  at  the  said 
"White  Center  Athletic  Club,  Inc.,  located  at  9616 
17th  Ave.  S.W.,  Seattle,  Washington,  the  defendant 
John  Stepieh  did  interrogate  and  allow  to  enter 
onto  said  premises  H.  E.  Daggett. 

13.  That  on  or  about  May  7,  1952,  at  the  said 
White  Center  Athletic  Club,  Inc.,  located  at  9616 
17th  Ave.,  S.W.,  Seattle,  Washington,  the  defendant 
John  Stepieh  did  act  as  a  coin  change  cashier  for 
the  operation  of  slot  machines  located  on  said 
premises. 

Done  In  Open  Court  this  17th  day  of  May,  1954. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  and  Approved  by: 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Piled  May  17,  1954. 
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United  States  District  Court,  Western  District 
of  Washington,  Northern  Division 

No.  48,570 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

PETER  DESIMONE, 

Defendant. 

JUDGMENT,  SENTENCE  AND 
COMMITMENT 

On  this  17th  day  of  May,  1954,  the  attorney  for 
the  Government,  and  the  defendant,  Peter  Desi- 
mone,  appearing  in  person  and  being  represented 
by  John  Spiller  and  George  J.  Toulouse,  Jr.,  his 
attorneys,  the  Court  finds  the  following: 

That  prior  to  the  entry  of  his  plea,  a  copy  of  the 
Indictment  was  given  the  defendant  and  the  de- 
fendant entered  a  plea  of  not  guilty  and  a  trial  was 
held,  resulting  in  a  verdict  of  guilty  as  to  Count  T 
thereof,  there  being  only  one  count  in  the  Indict- 
ment herein;  that  the  Probation  Officer  of  this  dis- 
trict has  made  a  presentence  investigation  and  re- 
port to  the  Court,  now,  therefore. 

It  Is  Adjudged  that  the  defendant,  Peter  Desi- 
mone,  having  waived  a  jury,  has  been  tried  and  con- 
victed by  the  Court  and  was  found  guilty  of  the 
offense  of  violation  of  Sec.  3253,  Title  26,  U.S.C, 
and  Sec.  371,  Title  18,  U.S.C.,  as  charged  in  Count  I 
of  the  Indictment,  and  the  Court  having  asked  the 
defendant    whether    he    has   anything   to    say    why 
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judgment  should  not  be  pronounced,  and  no  suffi- 
cient cause  to  the  contrary  being  shown  or  appear- 
ing to  the  Court, 

It  Is  Adjudged  that  as  to  Count  I  the  defendant 
is  guilty  as  charged  in  Count  I  of  the  Indictment 
and  is  convicted. 

It  Is  Adjudged  and  Ordered  that  as  to  Count  I 
the  defendant  be  committed  to  the  custody  of  the 
Attorney  General  of  the  United  States  for  confine- 
ment in  the  United  States  Penitentiary  at  McNeil 
Island,  Washington,  or  in  such  other  like  institution 
as  the  Attorney  General  of  the  United  States  or  his 
authorized  representative  may  by  law  designate,  for 
the  period  of  Eighteen  (18)  Months. 

It  Is  Further  Ordered  that  the  Clerk  of  this  court 
deliver  a  certified  copy  of  this  Judgment,  Sentence 
and  Commitment  to  the  United  States  Marshal  or 
other  qualified  officer,  and  that  said  copy  serve  as 
the  commitment  of  the  defendant. 

Done  in  Open  Court  this  17th  day  of  May,  1954. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  and  Approved  by : ' 

/s/  RICHARD  D.  HARRIS, 

Asst.  U.  S.  Attorney. 

(Conspiracy  to  violate  and  violation  of  Sec.  3253, 
T.  26,  U.S.C. — unlawfully  carrying  on  business  of 
retail  liquor  dealer.) 

Entered  in  Criminal  Docket  May  18,  1954. 
[Endorsed] :     Filed  May  17,  1954. 
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United  States  District  Court,  Western  District 
of  Washington,  Northern  Division 

No.  48,570 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOHN  STEPICH, 

Defendant. 

JUDGMENT,  SENTENCE  AND 
COMMITMENT 

On  this  17th  day  of  May,  1954,  the  attorney  for 
the  Government,  and  the  defendant,  John  Stepich, 
appearing  in  person  and  being  represented  by  John 
Spiller  and  George  J.  Toulouse,  Jr.,  his  attorneys, 
the  Court  finds  the  following: 

That  prior  to  the  entry  of  his  plea,  a  copy  of  the 
Indictment  was  given  the  defendant  and  the  defend- 
ant entered  a  plea  of  not  guilty  and  a  trial  was 
held,  resulting  in  a  verdict  of  guilty  as  to  Count  I 
thereof,  there  being  only  one  count  in  the  Indict- 
ment herein;  that  the  Probation  Officer  for  this 
district  has  made  a  pre-sentence  investigation  and 
report  to  the  Court,  now,  therefore, 

It  Is  Adjudged  that  the  defendant,  John  Stepich, 
having  waived  a  jury,  has  been  tried  and  convicted 
by  the  Court  and  was  found  guilty  of  the  offense 
of  violation  of  Sec.  3253,  Title  26,  U.S.(\,  and  Sec. 
371,  Title  18,  U.S.C,  as  charged  in  Count  I  of  the 
Indictment,  and  the  Court  having  askinl  the  defen- 
dant whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced,  and  no  sufficient  cause 
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to  the  contrary  being  shown  or  appearing  to  the 
Court, 

It  Is  Adjudged  that  as  to  Count  I  the  defendant 
is  guilty  as  charged  in  Count  I  of  the  Indictment 
and  is  convicted. 

It  Is  Adjudged  and  Ordered  that  as  to  Count  I 
the  defendant  be  committed  to  the  custody  of  the 
Attorney  General  of  the  United  States  for  confine- 
ment in  \hQ  King  County  Jail  at  Seattle,  Washing- 
ton, or  in  such  other  like  institution  as  the  Attorney 
General  of  the  United  States  or  his  authorized 
representative  may  by  law  designate,  for  the  period 
of  Fifteen  (15)  Days,  and  further,  that  the  defen- 
dant shall  pay  a  fine  to  the  United  States  of  Ameri- 
ca in  the  sum  of  Fifteen  Hundred  ($1,500.00) 
Dollars,  and  shall  stand  committed  until  paid. 

It  Is  Further  Ordered  that  the  Clerk  of  this  court 
deliver  a  certified  copy  of  this  Judgment,  Sentence 
and  Commitment  to  the  United  States  Marshal  or 
other  qualified  officer,  and  that  said  copy  serve  as 
the  commitment  of  the  defendant. 

Done  in  Open  Court  this  17th  day  of  May,  1954. 
/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  and  Approved  by : 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney. 

(Conspiray  to  violate  and  violation  of  Sec.  3253, 
T.  26,  U.S.C., — unlawfully  carrying  on  business  of 
retail  liquor  dealer.) 

[Endorsed]:     Filed  May  17,  1954. 
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United  States  District  Court,  Western  District 
of  Washington,  Northern  Division 

No.  48,570 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

HAROLD  HOPKINS, 

Defendant. 

JUDGMENT,  SENTENCE  AND 
COMMITMENT 

On  the  17th  day  of  May,  1954,  the  attorney  for 
the  Government,  and  the  defendant,  Harold  Hop- 
kins, appearing  in  person  and  being  represented  by 
John  Spiller  and  George  J.  Toulouse,  Jr.,  his  at- 
torneys, the  Court  finds  the  following : 

That  prior  to  the  entry  of  his  plea,  a  copy  of  the 
Indictment  was  given  the  defendant  and  the  defend- 
ant entered  a  plea  of  not  guilty  and  a  trial  was 
held,  resulting  in  a  verdict  of  guilty  as  to  Count  I 
thereof,  there  being  only  one  count  in  the  Indict- 
ment herein;  that  the  Probation  Officer  for  this 
district  has  made  a  presentence  investigation  and 
report  to  the  Court,  now,  therefore. 

It  Is  Adjudged  that  the  defendant,  Harold  Hop- 
kin:-;,  having  v^aived  a  jury,  has  been  tried  and  con- 
Aicted  by  the  Court  and  was  found  guilty  of  the 
offense  of  viohition  of  Sec.  3253,  Title  26,  U.S.C, 
and  Sec.  371,  Title  18,  U.S.C,  as  charged  in  Count 
I  of  the  Indictment,  and  the  Court  having  asked 
the  defendant  whether  he  has  anything  to  say  why 
judgment  should  not  ))e  pronounced,  and  no  snt'ti- 
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eient  cause  to  the  contrary  being  shown  or  appear- 
ing to  the  Court, 

It  Is  Adjudged  that  as  to  Count  I  the  defendant 
is  guilty  as  charged  in  Count  I  of  the  Indictment 
and  is  convicted. 

It  Is  Adjudged  and  Ordered  that  as  to  Count  I 
the  defendant  be  committed  to  the  custody  of  tlie 
Attorney  General  of  the  United  States  for  confine- 
ment in  the  King  County  jail  at  Seattle,  Washing- 
ton, or  in  such  other  like  institution  as  the  Attorney 
General  of  the  United  States  or  his  authorized 
representative  may  by  law  designate,  for  the  period 
of  Fifteen  (15)  Days,  and  further,  that  the  defend- 
ant shall  ])ay  a  fine  to  the  United  States  of  America 
ill  th(^  sum  of  Twelve  Hundred  ($1,200.00)  Dollars, 
and  shall  stand  committed  until  paid. 

It  Is  Further  Ordered  that  the  Clerk  of  this 
Court  deliver  a  certified  copy  of  this  Judgment, 
Sentence  and  Commitment  to  the  United  States 
Marshal  or  other  qualified  officer,  and  that  said 
copy  serve  as  the  commitment  of  the  defendant. 

Done  In  Open  Court  this  17th  day  of  May,  1954. 
/s/  JOHN  C.  BOWEN, 

United  States  District  Judges 

Presented  and  Approved  by : 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney. 

(Conspiracy  to  violate  and  violation  of  Sec.  3253, 
T.  26,  U.S.C. — unlawfully  carrying  on  business  of 
retail  liquor  dealer.) 

[Endorsed]  :     Filed  May  17,  1954. 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  48570 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RUSSELL  W.  FELTON, 

Defendant. 

JUDGMENT,  SENTENCE  AND  ORDER 
OF  PROBATTON 

On  this  17th  day  of  May,  1954,  the  attorney  for 
the  Government,  and  the  defendant,  Russell  W. 
Folton,  appearing  in  person  and  being  represented 
by  John  Spiller  and  George  J.  Toulouse,  Jr.,  his 
attorneys,  the  Court  iinds  the  following : 

That  prior  to  the  entry  of  his  plea,  a  copy  of  the 
Indictment  was  given  the  defendant  and  the  de- 
fendant entered  a  plea  of  not  guilty  and  a  trial 
was  held,  resulting  in  a  verdict  of  guilty  as  to 
Count  I  thereof,  there  being  only  one  count  in  the 
Indictment  herein;  that  the  Probation  Officer  for 
this  district  has  made  a  presentence  investigation 
and  report  to  the  Court,  now,  therefore. 

It  Is  Adjudged  that  the  defendant,  Russell  W. 
Felton,  having  waived  a  jury,  has  been  tried  and 
convicted  by  the  Court  and  was  found  guilty  of  the 
offense  of  violation  of  Sec.  3253,  Title  2(i,  T.S.C, 
and  Sec.  371,  Title  18,  U.S.C,  as  charuvd  in  Count 
I  of  the  Indictment,  and  the  Court  ha^•i]l^   asluMl 
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the  defendant  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced,  and  no  suffi- 
cient cause  to  the  contrary  being  show^n  or  appear- 
ing to  the  Court, 

It  Is  Adjudged  that  as  to  Count  I  the  defendant 
is  guilty  as  charged  in  Count  I  of  the  Indictment 
and  is  convicted. 

It  Is  Adjudged  and  Ordered  that  as  to  Count  I 
the  defendant,  Russell  W.  Felton,  be  committed  to 
the  custody  of  the  Attorney  General  of  the  United 
States  for  confinement  in  the  King  County  jail  at 
Seattle,  Washington,  or  in  such  other  like  institu- 
tion as  the  Attorney  General  of  the  United  States 
or  his  authorized  representative  may  by  law  desig- 
nate, for  the  period  of  Thirty  (30)  Days. 

It  Is  Further  Ordered  and  Adjudged  that  the 
execution  of  the  sentence  herein  be  and  hereby  is 
Suspended  and  the  defendant  is  placed  on  probation 
for  a  period  of  One  (1)  Year,  commencing  this  date, 
upon  the  following  conditions: 

1.  The  defendant  shall  not  unlaw^fully  possess, 
handle  or  dispose  of  intoxicating  liquor  in  any  form 
whatsoever. 

2.  The  defendant  shall  be  placed  upon  proba- 
tion as  provided  by  the  statutes  of  the  United 
States  relative  to  probation  during  his  good  be- 
havior and  until  further  order  of  the  Court  and 
upon  the  express  condition  that  said  defendant  does 
not  during  said  probationary  period  violate  any  law 
of  the  United  States  or  of  any  state  or  community 
w^here  he  may  be,  and  shall  report  regularly  to  the 
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United  States  Probation  Officer  at  the  times  and  in 
the  manner  said  Officer  shall  direct. 

Done  In  Open  Court  this  Hth  day  of  May,  1954. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  and  Approved  by : 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney. 

[Endorsed]  :     Filed  May  17,  1954. 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  48570 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

BERT  DePIERRIS, 

Defendant. 

JUDGMENT,  SENTENCE  AND  ORDER 
OF  PROBATION 

On  this  17th  day  of  May,  1954,  the  attorney  for 
the  Government,  and  the  defendant,  Bert  DePierris, 
appearing  in  person  and  })eing  represented  by  John 
Spiller  and  George  J.  Toulouse,  Jr.,  his  attorneys, 
the  Court  tinds  the  following: 

That  prior  to  the  entry  of  his  plea,  a  copy  of  tbc 
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Indictment  was  given  the  defendant  and  the  defend- 
ant entered  a  plea  of  not  guilty  and  a  trial  was  held, 
resulting  in  a  verdict  of  guilty  as  to  Count  I  thereof, 
there  being  only  one  count  in  the  Indictment  herein ; 
that  the  Probation  Officer  for  this  district  has  made 
a  presentence  investigation  and  report  to  the  Court ; 
now%  therefore. 

It  Is  Adjudged  that  the  defendant,  Bert 
DePierris,  having  w^aived  a  jury,  has  been  tried 
and  convicted  by  the  Court  and  was  found  guilty 
of  the  offense  of  violation  of  Sec.  3253,  Title  26, 
U.S.C,  and  Sec.  371,  Title  18,  U.S.C,  as  charged 
in  Count  I  of  the  Indictment,  and  the  Court  having 
asked  the  defendant  whether  he  has  anything  to  say 
why  judgment  should  not  be  pronounced,  and  no 
sufficient  cause  to  the  contrary  being  shown  or  ap- 
pearing to  the  Court, 

It  Is  Adjudged  that  as  to  Count  I  the  defendant 
is  guilty  as  charged  in  Count  I  of  the  Indictment 
and  is  convicted. 

It  Is  Adjudged  and  Ordered  that  as  to  Count  I 
the  defendant,  Bert  DePierris,  be  committed  to  the 
custody  of  the  Attorney  General  of  the  United 
States  for  confinement  in  the  King  County  jail  at 
Seattle,  Washington,  or  in  such  other  like  institu- 
tion as  the  Attorney  General  of  the  United  States 
or  his  authorized  representative  may  by  law  desig- 
nate, for  the  period  of  Sixty  (60)  Days. 

It  Is  Further  Ordered  and  Adjudged  that  the 
execution  of  the  sentence  herein  be  and  hereby  i.s 
Suspended  and  the  defendant  is  placed  on  proba- 
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tion  for  a  period  of  Two   (2)  Years,  commencing 
this  date,  upon  the  following  conditions: 

1.  The  defendant  shall  not  unlawfully  possc^ss, 
handle  or  dispose  of  intoxicating  liquor  in  any  form 
whatsoever. 

2.  The  defendant  shall  be  placed  ui)on  probation 
as  provided  by  the  statutes  of  the  United  States 
relative  to  probation  during  his  good  behavior  and 
until  further  order  of  the  Court  and  upon  the 
express  condition  that  said  defendant  does  not  dur- 
ing said  probationary  period  violate  any  law  of  the 
United  States  or  of  any  state  or  community  where 
he  may  be,  and  shall  report  regularly  to  the  United 
States  Probation  Officer  at  the  times  and  in  the 
manner  said  Officer  shall  direct. 

Done  in  Open  Court  this  17th  day  of  May,  1954. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  and  Approved  by : 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney. 

[Endorsed]:     Filed  May  17,  1954. 


[Title  of  District  Court  and  Causes] 

NOTICE  OP  APPEAL 

Now  come  the  defendants  Peter  Desimone,  John 
Stepich,  and  Harold  Hopkins  above  named,  and  each 
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of  them,  by  and  through  their  attorneys  of  record, 
George  J.  Toulouse,  Jr.,  and  John  Spiller,  and 
hereby  give  notice  of  appeal,  and  do  appeal,  from 
the  conviction,  judgment  and  sentence  in  the  above- 
entitled  cause  made  and  entered  this  17th  day  of 
May,  1954. 

/s/  GEORGE  J.  TOULOUSE,  JR., 

/s/  JOHN  SPILLER, 

Attorneys  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  May  17,  1954. 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL— PETER  DESIMONE 
Know  All  Men  by  These  Presents : 

That  we,  Peter  Desimone,  as  principal,  and  Na- 
tional Automobile  &  Casualty  Insurance  Co.,  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Washington,  as  Surety, 
are  held  and  firmly  bound  unto  the  United  States  of 
America,  in  the  sum  of  Two  Thousand  and  no/100 
(2000.00)  to  be  paid  to  the  said  United  States  of 
America,  certain  attorney,  executors,  administrators, 
or  assigns,  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  by  these  pres- 
ents. 

Sealed  with  our  seals  and  dated  the  17th  day  of 
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May,  iu  the  year  of  our  Lord,  One  Thousand  Nine 
Hundred  and  Fifty-four. 

The  Condition  of  the  above  recognizance  is  such, 
that,  whereas,  lately  at  a  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton in  a  suit  pending  in  said  Court,  between  United 
States  of  America  vs.  Peter  Desimone,  No.  48570,  a 
judgment  was  rendered  against  the  said  Peter  Desi- 
mone and  the  said  Peter  Desimone  having  Hied  in 
the  Clerk  ^s  Office  of  said  Court  Notice  of  Appeal  in 
duplicate,  from  said  judgment  in  the  aforesaid  suit, 
and  said  appeal  is  now  regularly  pending  in  the 
United  States  Court  of  Appeals  in  and  for  tht'  Ninth 
Circuit  Court,  to  be  holden  at  the  City  of  San  Fran- 
cisco in  the  State  of  California  and  Northei-n  Dis- 
tiict  of  California, 

Now  Therefore,  if  the  said  Peter  Desimone  sur- 
render himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  the  a])p(^al 
being  dismissed,  or  that  in  case  of  the  judgment  b(^ 
reversed  and  the  cause  be  remanded  for  a  new  trial 
he  appear  in  the  Court  to  which  said  cause  inny  ])e 
remanded  for  a  new  trial  and  render  himself  ame- 
nable to  any  and  all  lawful  orders  and  process  in 
the  premises,  then  this  recognizance  shall  be  void, 
otherwise  to  remain  in  full  effect  and  virtue.  This 
recognizance  shall  be  deemed  and  construed  to  con- 
tain the  ''express  agreement"  for  summary  judg- 
ment, and  execution  thereon,  mentioned  in  Rule  '^4 
of  the  District  Court.  As  a  furtlier  condition  tlie 
defendant  is  prohibited   Prom  leavinu'  tlie  jni'lsdiC- 
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tion   of   this   Court   without   authorization   of   the 
United  States  District  Judge. 

[Seal]        /s/  PETER  DESIMONE, 

NATIONAL  AUTOMOBILE  &  CASUALTY 
INSURANCE  CO., 

By    /s/    CLARENCE  DEMAN, 
Attorney  in  Fact. 
Approved : 

/s/  JOHN  C.  BOWEN, 

U.  S.  District  Judge. 

Acknowledged  before  me  and  approved  the  day 
and  year  first  above  written. 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney  for  the  Western  Dis- 
trict of  Washington. 

[Endorsed]  :     Filed  May  18,  1954. 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL— JOHN  STEPICH 

Knovr  All  Men  By  These  Presents: 

That  we  John  Stepich,  as  principal,  and  National 
Automobile  Casualty  Insurance  Co.,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  as  Surety,  are  held 
and  firmly  ])ound  unto  the  United  States  of  Amer- 
ica, in  the  sum  of  Five  Hundred  and  no/100 
($500.00)  to  be  paid  to  the  said  United  States  of 
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America,  certain  attorney,  executors,  administrators 
or  assig'nes,  to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  by  these 
presents.  Sealed  with  our  seals  and  dated  the*  17th 
day  of  May,  in  the  year  of  our  Lord,  One  Thousand 
Nine  Hundred  and  Fifty-four. 

The  Condition  of  the  above  recognizance  is  such 
that,  whereas,  lately  at  a  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton in  a  suit  pending  in  said  Court,  between  \\v^ 
United  States  of  America,  vs.  John  Stepich,  No. 
48570,  a  judgment  was  rendered  against  the  said 
John  Stepich  and  the  said  John  Stepich  having  filed 
in  the  Clerk's  Office  of  said  Court  Notice  of  Appeal 
in  duplicate,  from  said  judgment  in  the  aforesaid 
suit,  and  said  appeal  is  now  regularly  pending  in 
the  United  States  Court  of  Appeals  in  and  for  the 
Ninth  Circuit  Court,  to  be  hoi  den  at  the  City  of 
San  Francisco  in  the  State  of  California  and  North- 
ern District  of  California, 

Now,  Therefore,  if  the  said  John  Stepich  sur- 
render himself  in  execution  of  the  judgment,  ui)on 
its  being  affirmed  or  modified,  or  upon  Ww  appeal 
being  dismissed,  or  that  in  case  of  the  judgment 
l)e  reversed  and  the  cause  be  remanded  foi*  a  new 
trial  he  appear  in  the  Court  to  which  said  cause 
may  be  remanded  for  a  new  trial  and  render  him- 
self amenable  to  any  and  all  lawful  orders  and 
y)rocess  in  the  premises,  then  this  recognizance  shall 
be  void,  othei-wise  to  remain  in  full  effect  and 
virtue.    This  recognizance  shall  be  deemed  aiid  coti- 
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strued  to  contain  the  ''express  agreement''  for  sum- 
mary judgment,  and  execution  thereon,  mentioned 
in  Rule  34  of  the  District  Court.  As  a  further 
condition  the  defendant  is  prohibited  from  leaving 
the  jurisidiction  of  this  Court  without  authorization 
of  the  United  States  District  Judge. 

[Seal]        /s/  JOHN  STEPICH. 

NATIONAL  AUTOMOBILE  &  CASUALTY 
INSURANCE  CO., 

By    /s/    CLARENCE  DEMAN, 
Attorney  in  Fact. 
Approved : 

/s/  JOHN  C.  BOWEN, 

IT.  S.  District  Judge. 

Acknowledged  before  me  and  approved  the  day 
and  year  first  above  vrritten. 

/s/  RICHARD  D.  HARRIS, 

Asst.  United  States  Attorney  for  the  Western  Dis- 
trict of  Washington. 

[Endorsed] :     Filed  May  18,  1954. 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL— HAROLD  HOPKINS 

Know  All  Men  By  These  Presents : 

That  we,  Harold  Hopkins,  as  principal,  and  Na- 
tional Automobile  Casualty  Insurance  Co.,  a  corpo- 
ration organized  and  existing  under  and  by  virtue^ 
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of  the  laws  of  the  KState  of  California,  as  Surety, 
are  held  and  firmly  bound  unto  the  United  States 
of  America,  in  the  sum  of  Five  Himdred  and  no/100 
($500.00)  to  be  paid  to  the  said  United  States  of 
America,  certain  attorney,  executors,  administrators 
or  assignes,  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  by  these  pres- 
ents. Sealed  with  our  seals  and  dated  the  17th  day 
of  May,  in  the  year  of  our  Lord,  One  Thousand 
Nine  Hundred  and  Fifty-four. 

The  Condition  of  the  above  recognizance^  is  sucli 
that,  whereas,  lately  at  a  District  Court  of  the 
Ignited  States  for  the  Western  District  of  Washing- 
ton in  a  suit  pending  in  said  Court,  between  the 
United  States  of  America,  vs.  Harold  Hopkins  No. 
48570  a  judgment  was  rendered  against  the  said 
Harold  Hopkins  and  the  said  Harold  Hopkins  hav- 
ing filed  in  the  Clerk's  Ofiice  of  said  Court  Notice 
of  Appeal  in  duplicate,  from  said  judgment  in  the 
aforesaid  suit,  and  said  appeal  is  now  regularly 
pending  in  the  United  States  Court  of  Appeals  in 
and  for  the  Ninth  Circuit  Court,  to  be  holden  at  the 
City  of  San  Francisco  in  the  State  of  California 
and  Northern  District  of  California, 

Now,  Therefore,  if  the  said  Harold  Hopkins  sur- 
render himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  the  appeal 
l)eing  dismissed,  or  that  in  case  of  the  judgment 
be  reversed  and  the  cause  be  remanded  foi*  a  new 
tT'ial  he  appear  in  the  Court  to  which  said  cause  T]ia\' 


44  Peter  Desimone,  et  al.,  vs. 

be  remanded  for  a  new  trial  and  render  himself 
amenable  to  any  and  all  lawful  orders  and  process 
in  the  premises,  then  this  recognizance  shall  be 
void,  otherwise  to  remain  in  full  effect  and  virtue, 
This  recognizance  shall  be  deemed  and  construed 
to  contain  the  ** express  agreement"  for  summary 
judgment,  and  execution  thereon,  mentioned  in  Rule 
34  of  the  District  Court.  As  a  further  condition  the 
defendant  is  prohibited  from  leaving  the  jurisdic- 
tion of  this  Court  without  authorization  of  the 
United  States  District  Judge. 

[Seal]        /s/  HAROLD  HOPKINS. 

NATIONAL  AUTOMOBILE  &  CASUALTY 
INSURANCE  CO., 

By    /s/    CLARENCE  DEMAN, 
Attorney  in  Fact. 
Approved : 

/s/  JOHN  C.  BOWEN, 

U.  S.  District  Judge. 

Acknowledged  before  me  and  approved  the  day 
and  year  first  above  written. 

/s/  RICHARD  D.  HARRIS, 
Asst.  United  States  Attorney  for  the  Western  Dis- 
trict of  Washington. 

[Endorsed]:     Filed  May  18,  1954. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  NOTICE  OP  APPEAL 

Now  come  the  al)ove-named  defendants,  Peter 
Desimone,  John  Stepich  and  Harold  Hoi)kins, 
hereby  giving  notice  of  appeal  in  the  above-entitled 
cause,  and,  in  compliance  with  rule  37  of  the  Fed- 
eral Rules  of  Criminal  Procedure,  set  forth  the  fol- 
lowing : 

I. 

That  the  title  of  the  above-entitled  cause  is 
''United  States  of  America,  plaintiff,  vs.  Peter 
Desimone,  John  Stepich,  Harold  Hopkins,  Russell 
W.  Pel  ton  and  Bert  DePierris,  defendants." 

II. 

That  the  names  and  addresses  of  the  said  de- 
fendants are:  Peter  Desimone,  care  of  Prank 
Brewster,  Longacres  Race  Track,  Renton,  Washing- 
ton; John  Stepich,  12229  4th  Avenue,  S.W.,  Seattle, 
Washington;  and  Harold  Hopkins,  9810  42nd  Ave- 
neu  S.AV.,  Seattle,  Washington. 

III. 

That  the  names  and  office  addresses  of  the  attor- 
neys for  the  said  defendants  are:  George  J.  Tou- 
louse, Jr.,  805  Arctic  Building,  Seattle  4,  Washing- 
ton, and  John  Spiller,  40()  Joseph  Vance  Building, 
Seattle  1,  Washington. 

IV. 

That  the  offense  charged  against  said  del'endaiits 
in  the  indictment  in  the  above-entitled  cause  was 
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an  unlawful  conspiracy  to  carry  on  the  business  of  a 
retail  liquor  dealer,  violative  of  Title  18,  USC, 
section  3253,  and  to  fail  to  pay  the  tax  required  by 
Title  26,  USC,  section  3253. 

V. 

That  by  the  oral  and  written  judgment  of  the 
Honorable  John  C.  Bowen,  Judge  of  the  above- 
entitled  court,  made  and  entered  herein  on  May  17, 
1954,  the  defendant,  Peter  Desimone,  was  convicted 
of  the  crime  charged  in  said  indictment  and  sen- 
tenced to  serve  eighteen  months'  incarceration  at  a 
place  of  confinement  to  be  designated  by  the  Attor- 
ney General  of  the  United  States ;  that  by  the  oral 
and  written  judgment  of  the  Honorable  John  C. 
Bowen,  Judge  of  the  above-entitled  court,  made  and 
entered  herein  on  May  17,  1954,  the  defendant,  John 
Stepich,  was  convicted  of  the  crime  charged  in  said 
indictment  and  sentenced  to  incarceration  in  the 
County  Jail  at  King  County,  Washington,  for  a 
period  of  fifteen  days  and  to  payment  of  a  fine  in 
the  sum  of  $1,500.00;  and  that  by  the  oral  and  writ- 
ten judgment  of  the  Honorable  John  C.  Bowen, 
Judge  of  the  above-entitled  court,  made  and  entered 
herein  on  May  17,  1954,  the  defendant  Harold  Hop- 
kins, was  convicted  of  the  crime  charged  in  said 
indictment  and  sentenced  to  incarceration  in  the 
C(ninty  Jail  at  King  County,  Washington,  for  a 
])eri()d  of  fifteen  days  and  to  payment  o^  a  fine  in 
the  sum  of  $1,200.00. 
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VI. 

That  the  said  Peter  Desimone,  John  Stepicli  and 
Harold  Hopkins,  and  each  of  them,  hereby  appeal 
the  judgment  and  sentence  aforesaid  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

VII. 

And  that  the  said  appellants,  Peter  Desimone, 
John  Stepich  and  Harold  Hopkins,  are  not  now 
confined,  being  at  liberty  under  bond. 

GEORGE  J.  TOULOUSE,  JR. 

and 
JOHN  SPILLER, 

By  /s/  JOHN  SPILLER, 
Attorneys  for  Appellants,  Peter  Desimone,   John 
Stepich  and  Harold  Hopkins. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Pih^l  ^lay  26,  1954 


48  Peter  Desimone,  et  al.,  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  48570 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

PETER  DESIMONE,  JOHN  STEPICH, 
HAROLD  HOPKINS,  RUSSELL  W.  FEL- 
TON,  and  BERT  DePIERRIS, 

Defendants. 

Before:  The  Honorable  John  C.  Bowen, 
District  Judge. 

TRANSCRIPT  OF  PROCEEDINGS  AT  TRIAL 
April  21,  1954,  10:00  A.M. 

Appearances : 

RICHARD  D.  HARRIS,  ESQ., 

Assistant  United  States  Attorney, 
Appeared  for  Plaintiff;  and 

GEORGE  J.  TOULOUSE,  JR.,  ESQ., 
JOHN  SPILLER,  ESQ., 

Appeared  for  Defendants. 

The  Court:  I  would  like  to  ask  in  Cause  No. 
48570  entitled  United  States  of  America,  Plaintiff, 
vs.  l^eter  Desimone,  John  Stepich,  Harold  Hopkins, 
Russell  W.  F,-1t()ii,  and  Bert  DePierris,  Defendants, 
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are  the  parties  and  their  counsel  ready  now  to  i)ro- 
ceed  with  the  trial  of  that  case? 

Mr.  Spiller:     We  are,  your  Honor. 

Mr.  Harris:     Yes,  your  Honor. 

The  Court:  Are  there  any  papers  which  counsel 
wish  to  file? 

Mr.  Spiller:  I  would  like  to  be  heard  briefly 
upon  a  motion.  [2*] 

The  Court:    You  may  proceed. 

Mr.  Spiller :  I  would  like  to  present  to  the  Court 
and  brifly  be  heard  upon  a  motion  for  dismissal  of 
the  indictment. 

The  Court:     You  may  proceed. 

Mr.  Spiller:  T  have  just  served  upon  counsel 
for  the  Government  a  copy  of  a  motion  that  I  am 
handing  to  the  bailiff  for  transmission  to  the  Court. 
Would  the  Court  prefer  to  read  it  first  ? 

The  Court:    Yes.  May  I? 

(The  Court  reads  document.) 

The  Court:  I  wish  you  would  please  make  your 
remarks  as  brief  as  possible  and  sufficient,  however, 
to  protect  your  record  and  to  advise  the  Court  \u 
the  briefest  way  possible  of  the  situation  mentioned 
in  youi*  motion,  Mr.  Spiller.  I  do  not  wish  to  hear 
long  argument.  I  cannot  do  that.  As  a  matter  of 
fact,  these  motions  should  have  been  made  on 
motion  calendar  days  so  that  the  Couii:  then  might 
already,  before  this  occasion,  have  disposed  of  them. 
Nevertheless,  any  invalidity  of  the  indictment  ma}' 
he  noted  by  either  the  litigants  through  their  coun- 


•Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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sel  or  the  trial  judge  at  any  stage  of  the  proceed- 
ing. 

Try  to  be  brief,  Mr.  Spiller. 

Mr.  Spiller:  I  will  do  that,  if  the  Court  [3] 
please. 

At  the  outset  then,  may  I  say  to  the  Court  that 
the  indictment  itself,  beginning  on  line  18  of  page 
1  thereof,  says  that  these  individual  defendants : 
a*  *  *  did  unlawfully  conspire  to  and  with 
one  another,  and  with  divers  other  persons  to 
the  Grand  Jury  unknown,  to  commit  an  offense 
against  the  United  States,  to  wit,  to  willfully 
and  unlawfully  carry  on  the  business  of  a 
retail  liquor  dealer,  and  in  so  doing  to  willfully 
fail  to  pay  the  tax  required  by  law  *  ^  *.'' 

Now,  the  statute  respecting  the  substantive  crime 
of  carying  on  the  business  and  failing  to  pay  the 
tax  provides — and  I  am  going  to  be  brief — I  am 
going  to  elide  the  unnecessary  language  there: 

''Any  person  who  shall  carry  on  the  business 
of  a*  ^  *  retail  liquor  dealer  *  *  *  and  wil- 
fully fails  to  pay  the  special  tax  ^  *  *'' 

shall  be  .guilty. 

Now,  it  is  seriously  urged  upon  the  Court  that 
the  indictment  is  faulty  in  the  manner  in  which  it 
alleges  the  conspiracy  to  commit  the  substantive 
crime.  Now,  I  am  familiar  with  cases,  if  the  Court 
j)lease,  that  permit  a  certain  latitude  on  the  part 
of  the  [4]  Government  in  charging  crime.  On  the 
other  hand,  the  law  is  settled  that  the  charge  itself 
in  the  indictment  must  with  clarity  and  with  cer- 
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tainty  advise  the  defendants,  the  counsel  and  the 
Court  of  precisely  what  the  charge  here  is.  In  this 
charge  in  the  first  place  it  is  impossible  to  deter- 
mine from  it  whether  the  charge  is  the  conspiracy, 
the  act  of  conspiracy 

The  Court:    Will  you  pause  for  just  a  moment? 

May  I  advise  counsel  there  will  be  another  matter 
which  necessarily  will  have  to  interrupt  these  fjro- 
ceedings  at  4:00  o'clock  this  afternoon.  You  may 
now  proceed  with  your  remarks. 

Mr.  Spiller:  The  first  real  point,  to  come  briefly 
to  it,  if  the  Court  please,  is  that  the  words  "in  so 
doing''  which  precede  the  allegation  of  failing  to 
pay  the  tax  can  be  read  in  conjunction  either  with 
the  act  of  conspiracy  or  in  conjimction  with  the 
alleged  act  of  carrying  on  the  business,  and  it  is 
respectfully  submitted  that  it  is  impossible  to  deter- 
mine from  the  face  of  this  pleading  precisely  what 
the  combination  is  with  respect  to  which  and  upon 
which  this  one  count  of  the  indictment  is  based. 

Now,  a  second  point  in  that  same  connection,  that 
read  either  way  the  charge  of  the  count  results  in 
an  absurdity.  If  the  indictment  is  to  be  read  as  [5] 
charging  a  conspiracy  to  carry  on  the  business  and 
in  so  doing,  that  is  to  say  in  so  conspiring,  they  fail 
to  pay  the  tax,  it  is  submitted  to  the  Court  that  in 
the  mere  act  of  a  conspiracy  attended  with  nothing 
more,  the  failure  to  pay  the  tax  does  not  allege  and 
state  a  crime. 

The  second  j)oint  in  that  connection,  that  as- 
suming that  you  read  it  in  connection  with  the 
words  that  they  allegedly  carried  on  the  business^.,  it 
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still  results  in  an  absurdity.  You  cannot  carry  on 
the  business  and  in  the  mere  act  of  carrying  on  the 
business  fail  to  pay  the  tax.  That  requires  an  addi- 
tional act  of  omission  and  one  that  is  not  charged. 
The  further  and  third  point  that  the  statutory 
requirement  of  an  allegation  as  to  the  carrying  on 
of  the  business  and  of  a  willful  failure  to  pay  the 
tax,  those  two  in  conjunction  are  not  here  pleaded 
in  the  language  in  which  this  indictment  is  framed, 
and  we  think  that  that  is  a  serious  bar  towards  the 
presentation  of  a  defense  in  this  case. 

The  Court:  Did  you  wish  to  add  any  thoughts, 
Mr.  Toulouse  ?  The  Court  will  hear  you  briefly,  also, 
if  you  would  like. 

Mr.  Toulouse:  There  is  only  one  matter  that 
I  might  refer  to,  your  Honor.  Carefully  read,  it  is 
my  [6]  position  that  since  the  Government  charged 
a  conspiracy  and  then  went  on  to  say: 

"*  *  *  to  wit,  to  willfully  and  unlawfully  carry 
on  the  business  of  a  retail  liquor  dealer,  and 
in  so  doing  to  willfully  fail  to  pay  the  tax  re- 
quired by  law  *  *  *" 

that,  in  effect,  the  language  that  I  just  read  fails 
to  allege  that  the  tax  was  not  paid  irrespective  of 
the  fact  that  the  cases  might  hold  that  the  burden 
is  upon  the  defendants  to  show  that  the  tax  was 
paid.  I  still  would  contend  that  the  indictment  does 
not  contend  a  conspiracy  to  commit  an  offense 
against  the  United  States  because  it  fails  to  allege 
that  pursuant  to  the  conspiracy  that  the  tax  was 
not  paid. 
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The  Court :  Does  your  point  involve  this  result : 
That  you  contend  that  the  conspiracy  allegation 
does  not  allege  completion  and  success  in  obtaining 
the  objectives  of  a  conspiracy? 

Mr.  Toulouse :  No,  your  Honor.  My  point  is  the 
conspiracy  has  to  contain  two  agreements :  One,  to 
willfully  carry  on  the  business  and,  in  the  conjunc- 
tive, to  willfully  fail  to  pay  the  tax.  That  you  do  not 
have  a  conspiracy  of  that  nature  alleged.  You  do 
not  have  a  conspiracy  embracing  an  agreement  to 
willfully  carry  on  a  business  and  to  willfully  fail 
to  pay  the  tax.  In  [7]  short,  you  could  have  a  con- 
spiracy to  willfully  carry  upon  this  business,  your 
Honor,  and  you  would  have  no  crime  committed. 
It  is  only  when  you  had  an  agreement,  a  further 
agreement,  between  the  conspirators  to  fail  to  f>ay 
the  tax,  that  you  have  a  conspiracy  to  violate  3253. 
The  language,  in  saying  that  the  tax  was  not  paid, 
does  not  allege  an  agreement  or  a  conspiracy  of  the 
character  that  would  violate  3253.  You  would  have 
to  allege  both  premises,  I  repeat,  in  the  conjunctive, 
that  the  agreement  did  embrace  both  covenants  as 
it  were  as  between  all  of  the  conspirators  to  do  two 
things,  to  carry  on  the  business  and  to  carry  on  that 
business  and  not  pay  the  tax.  They  must  have 
agreed  to  that,  and  this  indictment  does  not  allege 
that. 

Mr.  Harris:  I  wish  to  resist  the  motion,  vour 
Honor.  I  wish  to  state  that  the  indictment  in 
alleging  the  conspiracy  is  complete  and  in  con- 
formity with  the  statutes,  and  it  sets  forth  the 
necessary  allegations  sufficient  to  constitute  an  al- 
leged violation. 
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The  Court:  The  Court  does  not  agree  at  this 
stage  with  the  objections  to  the  sufficiency  of  the 
indictment  which  have  been  stated  by  counsel  in 
support  of  the  motion  for  dismissal  of  the  indict- 
ment, and  for  that  reason,  among  others,  the  motion 
iu  all  its  parts  is  denied.  [8] 

Are  counsel  and  the  parties  now  ready  to  proceed 
to  trial? 

Mr.  Harris :    Yes,  your  Honor. 

Mr.  Spiller:     Yes,  your  Honor. 

The  Court :  I  wish  to  remind  the  defendants  that 
it  is  necessary  that  each  one  of  you  bo  present  dur- 
ing the  trial  at  all  times  when  the  trial  is  proceed- 
ing. Do  not  leave  the  room  for  any  purpose  of 
your  own.  If  you  must  leave  the  room  by  reason 
of  illness  or  anything  of  that  sort,  if  you  will  let 
your  counsel  speak  of  it,  Court  arrangements  will 
be  made  for  you  to  leave  the  room  if  that  is  neces- 
sary. It  is  possible  with  a  number  of  persons  int(a*- 
ested  in  the  same  case  that  any  one  might  unthink- 
ingly leave  the  room,  and  if  so,  maybe  the  attorneys 
in  the  case  might  not  notice  or,  or  the  trial  judge 
might  not  notice  it,  but  the  law  requires  that  the 
case  not  proceed  in  the  absence  of  any  defendant, 
and  I  ask  the  defendants  to  cooperate  with  the 
Court  in  seeing  that  no  such  thing  happens  that 
would  violate  the  law. 

At  this  tim(^  it  is  appropriate  for  the  respective 
litigants  to  make  an  opening  statement  of  what  they 
think  the  proof  in  the  case  will  be.  We  will  first 
hear  plaintiff's  opening  statement  of  what  plaintiff 
thinks  the  proof  will  be  in  this  case.  [9] 


United  States  of  America  55 

(Mr.  Harris  opened  the  case  to  the   Court 
on  l)ehalf  of  the  phiintiff.) 

(Mr.  Toulouse  reserved  the  defendants'  open- 
ing statement.) 

The  Court:  Call  the  plaintiff's  first  witness  or 
otherwise  proceed  with  the  plaintiff's  case  in  chief. 

Mr.  Harris :  Yes,  your  Honor.  This  witness  will 
be  called  somewhat  out  of  order  but  he  has  re- 
quested permission  to  leave  early,  so  I  am  doing 
that. 

The  Court:     Is  there  any  objection? 

Mr.  Toulouse:     No. 

For  the  purposes  of  the  record,  your  Honor,  I 
want  to  move  at  this  time  that  as  to  the  defendants 
Stepich  and  Hopkins  in  particular,  and  as  to  all  of 
the  defendants,  that  the  indictment  be  dismissed,  as 
to  the  defendants  Stepich  and  Hopkins  in  par- 
ticular, on  the  opening  statement  of  counsel  to  the 
effect  that  the  only  thing  alleged  in  the  indictment 
or  in  counsel's  opening  statement  is  the  bare  fact 
that  these  two  men  held  themselves  out  to  be  officers 
of  a  corporation  which  apparently  is  alleged  in  the 
indictment  to  have  equipped  and  occui)ied  some 
])remises  in  a  building  at  9616  17th  Avenue  S.W. 
The  mere  fact  that  they  may  have  agreed  to  do  it 
does  not  in  any  way  constitute  a  conspiracy  or  even 
evidence  of  a  conspiracy  to  violate  any  law  of  [10] 
the  United  States. 

I  might  say  that  if  that  were  true,  an  agreement 
made  in  this  court  room  to  form  a  club  to  form  a 
bar  to  sell   whiskey  in   the  Olympic   Hotel    would 
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ipso  facto  in  the  mere  fact  that  you  had  made  such 
an  agreement  constitute  a  crime  without  the  further 
agreement  or  without  some  evidence  that  counsel 
has  not  mentioned,  that  they  further  intended  to 
operate  this  chib  and  not  pay  this  $37.50  occupa- 
tion tax  due  the  Government  for  the  year  in  ques- 
tion. 

For  the  reason  just  stated,  I  move  that  particu- 
larly as  to  those  two  defendants  whom  counsel's 
opening  statement  merely  mentions  as  officers  of  a 
corporation,  who  equipped  a  place  of  business  for 
the  corporation  apparently — he  does  not  say  that 
they  did  it  for  themselves — and  held  themselves 
out  to  be  officers  of  this  corporation  and  equipped 
this  place  of  business — for  a  dismissal  of  the  in- 
dictment as  to  those  two  defendants,  and  as  to  all 
of  the  defendants. 

The  Court:  The  motion  is  denied  as  to  each 
and  all  of  the  defendants. 

Proceed. 

Mr.  Harris:     I  will  call  Mr.  Riddell.  [11] 

NORMAN  R.  RIDDELL 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
By  Mr.  Harris : 

Q.     Would  you  state  your  name,  please? 

A.    Norman  R.  Riddell. 

Q.     What  is  your  occupation? 
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(Testimony  of  Norman  R.  Riddell.) 

A.     I  am  County  Clerk  of  King  County. 

Q.     And  your  address  ? 

A.     901  County-City  Building. 

Q.  Did  you  receive  a  subpoena  duces  tecum  to 
appear  and  bring  with  you  a  certain  file  ? 

A.     I  did. 

Q.     Have  you  complied  with  that  sul)poena,  sir? 

A.     I  have. 

Q.  And  what  file  do  you  have  with  you  at  the 
])resent  time? 

A.  Our  official  Superior  Court  File  No  441309, 
'^  State  ex  rel.  Charles  O.  Carroll,  Prosecuting  At- 
torney of  King  County,  Relator,  vs.  White  Center 
Athletic  Club,  a  corporation,  and  Brooks  Realty 
Company,  Inc.,  [12]  a  corporation.  Defendants." 

Mr.  Harris :     Now,  may  I  confer  with  counsel  ? 

The  Court :     You  may. 

(Mr.  Harris  confers  with  Mr.  Toulouse  and 
Mr.  Spiller.) 

The  Court:  Will  counsel  arrange  to  use  only 
copies  certified  or  not  certified,  according  to  their 
agreement,  and  do  not  ask  to  use  the  original  rec- 
ords for  keeping  by  this  Court? 

Mr.  Harris:  For  the  record  then,  your  Honor, 
in  the  original  file  is  the  Answer  in  441309,  of  which 
T  hav(?  in  my  possession  a  certified  copy,  and  I  am 
submitting  the  certified  copy  to  your  Honor  with 
the  original,  and  that  being  the  only 

The  Court:  Let  the  certified  copy  Ix^  marked  as 
Plaintiff ^s  Exhibit  1. 
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(Testimony  of  Norman  R.  Riddell.) 

Mr.  Harris:     All  right. 

The  Court:  Let  the  certified  copy,  not  the  origi- 
nal file,  ])e  marked  Plaintiff's  Exhibit  1  for  identi- 
fication. 

(Photostat  ^^ Answer"  marked  Plaintiff's  Ex- 
hi})it  1  for  identification.)  [13] 

Q.  (By  Mr.  Harris):  Mr.  Riddell,  will  you 
state,  if  you  know,  whether  or  not  the  file  that  you 
have  in  your  possession,  the  original  of  it,  is  an 
official  record  of  your  office? 

A.  Yes.  That  is  one  of  my  deputies'  signatures, 
and  the  photostatic  copy  is  a  certified  picture  of 
the  original  record. 

Q.  And  that  original  record  has  been  unde]' 
your  control  and  custody  in  your  regular  opera- 
tion of  your  business,  is  that  right? 

A.    Yes,  sir. 

Mr.  Harris:  At  this  time,  your  Honor,  the  Gov- 
ernment will  offer  Plaintiff's  Exhibit  1  but  only 
as  to  page  2,  commencing  with  the  words  ^^  State  of 
Washington  County  of  King,"  which  is  found  on 
the  last  part  of  the  Plaintiff's  Exhibit  1. 

The  Court:  Plaintiff's  Exhibit  1,  as  to  the  part 
specified  in  the  offer  of  counsel  for  the  plaintiff,  is 
now  offered  in  evidence? 

Mr.  Harris:    Yes. 

Mr.  Toulouse:  I  object  to  the  introduction  of 
Plaintiff's  Exhibit  1  on  the  grounds  it  is  not 
relevant  or  material  to  any  issue  framed  by  the 
indictment,  and  it  is  not  relevant  as  to  any  issue 
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outside  of  the  issue  probal^ly  framed  in  the  entire 

file  that  Mr.  Riddel  1  has  before  him,  and  that  if  it 

be  introduced  [14]  that  the  entire  file  covering  the 

subject  matter  that  it  is  relevant  with  respect  to  be 

introduced. 

The  Court:  The  objection  is  overruled.  Plain- 
tiff's Exhibit  1  is  now  admitted. 

(Plaintiff's  Exhibit  1  received  in  evidence.) 

The  Court :     Any  other  questions  of  this  witness  ? 

Mr.  Harris :     No,  your  Honor. 

Mr.  Spiller:     We  have  none. 

Mr.  Toulouse:    No  questions. 

The  Court:  Is  there  any  objection  to  Mr.  Riddell 
taking  with  him  the  original  files  and  records  in 
his  office  as  Clerk  of  the  County  of  King  in  Cause 
No.  441309? 

Mr.   Spiller:     No  objection. 

Mr.  Toulouse:    None. 

Mr.  Harris :     No,  your  Honor. 

The  Court:  You  may  take  the  original  file  back 
with  you  and  thank  you  for  your  trouble,  Mr. 
Riddell. 

(Witness  excused.) 

The  Court:     You  may  call  the  next  witness. 
Mr.  Harris:     Mr.  Montante.  [15] 
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CHARLES  P.  MONTANTE 
called  as  a  witness  by  and  on  behalf  of  plaintiff, 
havini^  been  first  dnly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Harris: 

Q.  Would  you  state  your  full  name  and  spell  it, 
please  ? 

A.     Charles  P.  Montante,  M-o-n-t-a-n-t-e. 

Q.     What  is  your  address "? 

A.    2312  State  Street,  Olympia,  Washington. 

The  Court:  How  long  have  you  lived  there,  Mr. 
Montante  ? 

The  Witness :     Nine  years,  sir. 

The  Court :    Before  that,  where  was  your  home  ? 

The  Witness :     New  York  City,  sir. 

The  Court:    You  may  inquire. 

Q.  (By  Mr.  Harris) :  Mr.  Montante,  what  is 
your  occupation  ? 

A.  I  am  a  field  agent  for  the  Washington  State 
Tax  Commission. 

Q.     And,  briefly,  what  do  your  duties  consist  of? 

A.  My  duties  consist  of  issuing  tags  for  all 
mechanical  devices  throughout  the  State  and  also 
checking  [16]  to  see  that  these  devices  are  properly 
registered  with  the  State. 

Q.  Now,  did  you  receive  a  subpoena  to  appear 
in  this  case  and  a  subpoena  duces  tecum  to  bring 
with  you  certain  records?  A.     Yes,  sir. 

Q.  And  have  you  complied  with  that  subpoena 
and  do  you  have  those  records  with  you  ? 
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A.     Yes,  sir. 

Q.     What  are  those  records? 

A.  The  records  are  the  excise  tax  return  rei)orts 
Avhich  the  White  Center  Athletic  Club,  Inc.,  files 
every  two  months. 

Q.  And  what  period  of  time  in  particular  do 
those  cover  relevant  to  this  case  between  July,  1951, 
and  May,  1952? 

A.  Well,  they  started  business  7-1-51,  and  they 
discontinued  business  some  time  in  August  of  '52. 

The  Court:  And  those  records  are  whose  rec- 
ords? 

The  Witness:  The  returns  that  are  received  by 
the  State  of  Washington  Tax  Commission. 

Q.  (By  Mr.  Harris)  :  And  are  they  part  of  the 
official  records  of  the  State?  [17]  A.     Yes. 

Q.  And  kept  in  the  regular  course  of  business 
there?  A.     Yes,  sir. 

Q.  And  you  have  brought  them  here  from  Olym- 
pia,  have  you?  A.     Yes,  sir. 

Mr.  Harris:  Now,  may  those  be  marked,  your 
Honor?   I  don't  want  to  mark  them  all. 

The  Court:  Will  the  witness  step  down  and  in 
tlie  presence  of  counsel  on  both  sides  identify 
silently  to  them  what  it  is  counsel  wishes  to  have 
identified. 

(Witness    conferred    with    counsel    on    both 

sides.) 

The  Court :  The  witness  may  resume  the  witness 
stand. 

(Witness  returns  to  stand.) 
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Q.  (By  Mr.  Harris)  :  Mr.  Montante,  you  have 
no  objection,  do  you,  to  removing  certain  papers 
that  have  been  filed  as  the  original  file  in  this  case, 
is  that  correct?  A.     That  is  correct. 

Q.     Are  you  able  to  pull  out  those  papers  now? 

A.     Yes,  sir. 

Mr.  Harris:  I  think  if  we  take  out  each  page 
then,  you  Honor,  and  mark  it  it  will  probably  be 
of  [18]  a  little  more  assistance  to  both  sides. 

The  Court:  Is  that  the  way  it  is  preferred  by 
both  sides? 

Mr.  Toulouse:    Yes. 

The  Court:  What  is  it  you  wish  him  to  with- 
draw first? 

Q.  (By  Mr.  Harris) :  Mr.  Montante,  will  you 
please^  remove  then  the  first  one  that  you  have  there 
and  hand  it  to  the  bailiff,  please? 

(Removes  document  and  hands  it  to  the  l)ail- 
ifE.) 

The  Witness:  Are  these  supposed  to  stay  here 
in  the  Court? 

The  Court:     The  answer  is  yes. 

]\Ir.  Harris:  The  ones  that  you  have  removed 
unless  counsel  desire  the  others,  yes. 

Now,  may  those  be  marked,  your  Honor? 

The  Court :  It  will  be  marked  Plaintiff's  Exhibit 
2  for  identification. 

(Tax  Commission  records  marked  Plaintiff's 
Exhibit  2  for  identification.) 
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The  Court:  Show  Plaintiff's  Exhibit  2  for  [19] 
identification  to  counsel  on  both  sides. 

(Plaintiff's     Exhibit     2     for     identification 
handed  to  counsel.) 

The  Court:  I  am  not  sure  that  we  can  take  time 
to  read  every  line  and  study  it  carefully.  I  wish 
counsel  at  the  place  where  you  are  would  call  at- 
tention to  the  pertinent  part  that  you  intend  to  deal 
with  and  let  opposing  counsel  see  that  so  as  to  ac- 
commodate opposing  counsel. 

Mr.  Harris :  Yes,  your  Honor.  It  is  the  intention 
of  the  Government  only  to  offer  the  reference  on 
each  of  the  papers  that  constitute  Plaintiff's  Ex- 
hibit 2  to  the  White  Center  Athletic  Club,  Inc.,  the 
address  where  the  operation  is,  the  date,  the  signa- 
ture of  the  officer  and  his  position.  The  other  de- 
tails the  Government  is  not  offering. 

The  Court:     Any  objection? 

Mr.  Toulouse:  Your  Honor,  I  would  like  to  ask 
the  witness  a  few  questions  on  voir  dire  before  I 
make  an  objection. 

The  Court :  I  think  if  counsel  do  not  stipulate  at 
the  beginning  that  these  are  State  records,  official 
State  records,  that  you  ought  to  on  behalf  of  the 
plaintiff*  establish  admissibility. 

Mr.  Harris:    Yes,  your  Honor.  [20] 

Q.  (By  Mr.  Harris)  :  Mr.  Montante,  are  these 
records  kept  by  your  department  *?  A.     Yes. 

Q.  Are  they  the  official  records  of  your  depart- 
ment"?  A.     Yes,  sir. 

Q.     Kept  in  the  ordinary  course  of  business? 
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A.     Yes,  sir. 

Q.  And  have  been  in  the  custody  and  control  of 
your  department  ever  since  ?  A.     Yes,  sir. 

Q.  And  you  brought  them  here  to  court  without 
any  other  markings  having  been  put  on  them,  is 
that  right?  A.     That  is  right. 

Q.  And  they  are  the  official  records  of  the  State 
of  Washington?  A.     That  is  correct. 

The  Court :     Does  that  meet 

Mr.  Toulouse:  No.  That  still  didn't  meet  my  ol)- 
jection,  your  Honor. 

The  Court:  Well,  if  it  is  strictly  on  voir  dire, 
not  ])y  way  of  general  cross-examination,  you  may 
iii(iuir(^  only  as  to  the  admissibility  of  these  docu- 
ments. 

Mr.  Toulouse:  Mr.  Montante,  looking  at  [21] 
Plaintiif's  Exhibit  2,  have  you  been  the  custodian 
of  each  one  of  those  papers  going  to  make  up  Plain- 
tiff's Exhibit  2  since  on  oi'  about  the  date  that  they 
bear  as  to  their  receipt?  Have  you  been  the  cus- 
todian of  those  records  yourself? 

The  Witness:     Just  part  of  these  records. 

Mr.  Toulouse:  In  other  words,  as  far  as  Plain- 
tiff's Exhibit  2  is  concerned,  you  don't  know  whether 
or  not  those  are  the  records  of  the  department? 

The  Witness:  Well,  the  excise  tax  return  forms 
are  kei)t  in  a  separate  file,  and  the  slot  machine 
returns  are  kept  in  my  office.  In  other  words,  I 
have  nothing  to  do  with  the  excise  tax  return  forms. 

Mr.  Toulouse:  In  other  words,  you  had  nothing 
to    do    with    those    returns    rie^ht    there    as    far    as 


United  States  of  Aw  erica  65 

(Testimony  of  Charles  P.  Montante.) 
physical  CTistody  of  those  x)apers  is  concerned?  You 
haven't  had  any  custody  from  the  time  they  were 
received  ? 

The  Witness :     That  is  right. 

Mr.  Toulouse:  And  you  don't  know  w^h ether  or 
not  those  papers  referred  to  are  the  official  papers 
of  the  White  Center  Athletic  Club,  do  you? 

The  Witness :  These  are  the  official  papers  of  the 
White  Center  Athletic  Club. 

Mr.  Toulouse :  Were  those  papers  signed  in  front 
of  you  by  any  member  of  the  corporation  ?  [22] 

The  Witness:     No,  sir. 

Mr.  Toulouse:  You  don't  know  whose  signature 
is  on  there,  do  you? 

The  Witness :    No. 

Mr.  Toulouse:  And  you  don't  know  whether  or 
when  those  papers  were  received  by  the  State  of 
Washington  or  by  whom  they  were  received,  do  you  ? 

The  Witness :     That  is  correct. 

Mr.  Toulouse:  I  object  to  the  introduction  on  the 
ground  that  there  is  no  foundation  to  show  that 
these  are  the  records  of  the  State  of  Washington  or 
tliat  this  man  has  had  custody  of  these  records  since 
the  period  of  time  involved,  that  is  since  some  time 
in  1951  and  some  time  in  1952  or  that  they  are  in 
fact  the  reports  of  the  White  Center  Athletic  Club, 
or  for  that  matter,  that  they  are  relevant  or  material 
to  any  issue  framed  by  this  indictment. 

The  Court:  You  may  inquire  or  otherwise  pro- 
ceed. 

Q.     (By  Mr.  Harris)  :     Are  these  tlu^  official  rec- 
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ords  of  the  Tax  Commission  of  the  State  of  Wash- 
ington located  at  Olympia,  Washington^ 

A.     Yes,  sir. 

Q.  And  you  know  that  of  your  own  knowledge, 
do  you  ?  [23]  A.     Yes,  sir. 

Q.  And  you  were  authorized  to  l)ring  them  here 
and  did  bring  them  here  ?  A.     That  is  correct. 

Mr.  Harris :     I  will  renew  my  offer. 

The  Court:  It  is  necessary  that  somebody  vali- 
date them  as  pertaining  to  something  or  somebody. 

Q.  (By  Mr.  Harris) :  And  to  w-hom  do  they 
pertain  ? 

A.  They  pertain  to  the  White  Center  Athletic 
Chil),  Incorporated. 

Q.     Located  where? 

A.    At  9616  17th  S.W.,  Seattle,  Washington. 

Q.     And  signed  by  whom? 

A.     Signed  by  John  F.  Stepich,  President. 

Q.     President  of  what? 

A.  Of  the  White  Center  Athletic  Club,  Incor- 
porated. 

Q.  All  right.  Refer  to  the  second  page  then.  To 
what  does  that  apply? 

A.  The  second  page  is  the  excise  tax  return  for 
the  period  of  July  and  August,  1951,  on  which  they 
reported  their  income  on  the  retailing  service  and 
other  activities,  and  is  signed  by  Peter  Desim.one, 
manager. 

Q.  And  when  you  say  ''they/'  you  are  referring 
to  what  establishment,  if  any?  [24] 

A.     White  Center  Athletic  Club,  Inc. 


United  States  of  America  67 

(Testimony  of  Charles  P.  Montante.) 

Q.  Located  at  the  same  address  you  previously 
stated?  A.     That  is  right. 

Q.  Now,  \Yould  you  look  at  each  instrument  that 
appears  after  the  second  page  and  see  if  your  an- 
swers would  be  in  any  variance  from  the  ones  you 
liave  already  given? 

The  Court:  I  want  him  to  name  the  name  of 
the  parties.  He  has  mentioned  two  parties  and  that 
bears  on  the  question  of  materiality  or  relevancy, 
and  I  wish  you  to  adduce  the  same  information 
from  each  part  of  it. 

Mr.  Harris:     All  right. 

Q.  (By  Mr.  Harris) :  Now,  on  the  third  page, 
to  what  establishment,  if  any,  does  that  apply? 

A.  To  the  White  Center  Athletic  Club,  Incor- 
porated, and  that  is  the  excise  tax  return  for  the 
X^eriod  of  September  and  October,  1951. 

Q.     Signed  by  whom? 

A.  Signed  by  Harold  Hopkins,  Secretary  of  the 
White  Center  Athletic  Club,  Inc. 

Q.     And  the  fourth  page  ? 

A.  It  is  the  November — December  excise  tax 
return,  [25]  White  Center  Athletic  Club,  Incor- 
porated, 9616  -  17th  S.W.,  Seattle,  Washington,  and 
this  return  is  also  signed  by  Harold  Y.  Hopkins, 
Secretary. 

Q.     All  right.   The  fifth  page. 

A.  This  excise  tax  return  is  for  January  and 
February,  1952.  It  is  for  the  White  Center  Athletic 
Club,  Inc.,  at  9616  17th  S.W.,  Seattle,  Washington, 
and  it  is  also  sign(^d  bv  Harold  Hor)kins. 
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Q.     The  sixth  page,  if  there  is  one. 

A.     That  is  all. 

The  Court:  Miss  Reporter,  could  you  handily 
turn  to  the  statement  of  counsel  whereby  he  limited 
tlie  offer  as  to  materiality? 

Mr.  Harris:  Well,  to  save  time,  the  Government 
offers  only  as  to  Plaintiff's  Exhibit  2  the  title  of 
the  form,  the  White  Center  Athletic  Club,  or  the 
establishment  that  filed  it,  its  address,  the  date,  and 
the  signature  of  the  purported  officer  and  his  posi- 
tion. 

The  Court:  The  objections  are  overruled.  Plain- 
tiff's Exhibit  2  is  now  admitted  for  the  limited  pur- 
pose stated  by  counsel. 

(Plaintiff's  Exhibit  2  received  in  evidence.) 

Mr.  Harris:    Your  witness. 

Cross-Examination 
By  Mr.  Toulouse : 

Q.  Mr.  Montante,  Plaintiff's  Exhibit  2  is  the 
retail  sales  tax  return  of  the  State  of  Washington, 
is  that  right?  A.     That  is  right,  sir. 

Q.  Now,  examining  that  exhibit,  is  there  any- 
thing in  that  exhibit  that  indicates  that  the  White 
Center  Athletic  Club  in  any  way  paid  a  retail  sales 
tax  upon  the  sale  of  liquor  or  whiskey? 

A.     No,  sir. 

Q.  You  don't  know  whether  or  not  that  is  the 
signature  of  John  Stepich  on  that  application,  do 
you?  A.     That  is  correct. 
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Q.     You  do  not  know  whether  it  is  his  signature  ? 

A.     I  do  not. 

Q.  And  you  don't  know  whether  that  is  the  re- 
turn of  the  White  Center  Athletic  Club^  Inc.,  that 
is  in  this  case,  do  you?  As  far  as  you  know,  it 
could  be  some  other  corporation? 

A.     I  don't  know 

Mr.  Harris:  Just  a  moment.  May  the  witness 
have  [27]  an  opportunity  to  explain  his  answer? 

The  Court:  Pause  after  each  question  to  give 
the  witness  a  chance  to  answer. 

A.  Each  account  has  a  separate  file  number  on 
which  they  report,  and  the  file  number  given  to  the 
White  Center  Athletic  Club  is  on  its  excise  tax 
return,  which  is  credited  to  his  account  in  the 
amount  of  money  that  he  pays  to  the  State. 

Q.  (By  Mr.  Toulouse)  :  In  other  words,  what 
you  are  saying  is  that  the  State  gives  each  account 
a  number,  and  any  papers  that  are  mailed  into  the 
State  go  in  that  number  ?  A.     Yes,  sir. 

Q.  And  you  just  assume  that  those  papers  are 
mailed  in  by  the  persons  authorized  to  have  that 
number,  is  that  correct?  A.     That  is  right. 

Q.  So  my  statement  is  still  correct,  that  you 
don't  know  whether  or  not  that  is  Mr.  Stepich's 
signature  or  whether  or  not  that  is  Mr.  Hopkins' 
signature,  is  that  correct  ?  A.     That  is  correct. 

Q.  You  don't  know  whether  or  not  that  is  a 
genuine  report,  do  you?  You  merely  know  that  it 
purports  to  be? 

A.     Will  you  repeat  that  again,  sir?  [28] 
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Q.  You  don't  know  whether  or  not  that  is  a 
genuine  report  of  an  officer  of  the  White  Center 
Athletic  Chib,  do  you?  A.     No.  I  do  not  know. 

The  Court:    Any  other  questions? 

Mr.  Harris :     No,  your  Honor. 

The  Court :  The  Court  will  be  at  recess  for  about 
ten  minutes. 

Mr.  Toulouse:  I  have  one  more  question  of  this 
witness. 

The  Court :  You  may  ask  that  now,  and  the  state- 
ment of  the  Court  will  be  stricken. 

Q.  (By  Mr.  Toulouse)  :  Page  one  of  Plaintiff's 
Exhibit  2,  what  is  that? 

A.  That  is  an  application  for  a  certificate  of 
registration. 

Mr.  Toulouse:     That  is  all. 

Redirect  Examination 
By  Mr.  Harris: 

Q.  There  was  one  issued?  Was  that  certificate 
issued  ? 

A.  Yes,  sir.  The  certificate  was  issued  [29] 
sometime  in  November  of  '51. 

Mr.  Harris :     Thank  you.  That  is  all. 

The  Court :  Did  that,  as  a  part  of  the  record  in 
connection  with  such  issuance,  play  any  part  ? 

The  Witness:    No,  sir. 

The  Court:  What  was  it  there  for?  What  did 
you  accumulate  it  for  if  it  played  no  part? 

The  Witness:  I  was  talking  about  the  certificate 
that  was  issued,  is  that  correct,  sir? 


United  States  of  America  71 

(Testimony  of  Charles  P.  Montante.) 

The  Court:  No.  I  want  to  know  whether  or  not 
the  State  of  Washington  made,  or  is  suposed  to 
have  ever  made,  any  use  of  those  exhibits  or  parts 
of  those  exhibits  which  are  now  in  evidence  for 
limited  purposes  as  Plaintiff's  Exhibit  2.  What  use 
did  the  State  make  of  those  records,  if  you  know? 

The  Witness:  Well,  this  is  the  account's  records, 
sir,  as  to  when  he  starts  business  and  as  to  the 

The  Court:  It  had  nothing  to  do  with  the  thing 
about  which  Mr.  Harris  just  now^  asked  you,  is  that 
right  or  wrong ?  Read  Mr.  Harris' question.  Never 
mind.    We  shall  take  a  ten-minute  recess. 

(Recess.) 

The  Court :  May  the  record  show  that  all  parties 
on  trial  with  their  counsel  are  present  ? 

Mr.  Harris:     Yes,  your  Honor.  [30] 

Mr.  Toulouse:    Yes,  your  Honor. 

Mr.  Spiller:     Yes,  your  Honor. 

The  Court:  You  may  proceed  with  the  interro- 
gation of  this  witness. 

Recross-Examination 
By  Mr.  Toulouse: 

Q.  Mr.  Montante,  Plaintiff' 's  Exhibit  2  is  a  sales 
tax  return,  is  a  series  of  sales  tax  returns,  is  that 
correct  I  A.     That  is  right. 

Q.  And  the  only  use  that  the  State  of  Washing- 
ton makes  of  those  sales  tax  returns  is  to  see 
whether  or  not  the  sales  tax  due  the  State  of  Wash- 
ington is  paid,  is  that  correct  ? 
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A.     That  is  correct. 

Q.  And  the  returns  in  no  way  specify  what  mer- 
chandise was  or  was  not  sold.  They  merely  specify 
the  amount  of  merchandise  sold  and  the  tax  paid 
thereon  ^  A.     That  is  correct. 

Q.  And  the  State  of  Washington  has  never  made 
any  use  of  those  returns  since  they  were  made  and 
since  they  were  paid  ?  A.     That  is  correct.  [31] 

Mr.  Toulouse:     That  is  all. 

Mr.  Harris:     No  other  questions. 

The  Court :    You  may  step  down. 

(Witness  excused.) 

Tlie  Court :     Call  the  next  witness. 

Mr.  Harris:     May  this  witness  be  excused? 

The  Court:     Any  objection? 

Mr.  Toulouse:    No  objection. 

The  Court :  This  witness  is  excused  and  may  now 
retire  from  further  attendance  at  this  trial. 

Call  the  next  witness  or  otherwise  proceed. 

Mr.  Harris:  I  would  like  to  call  Mrs.  Johnsen 
a  little  out  of  order  because  of  her  health. 

GERALDINE  JOHNSEN 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having-  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
By  Mr.  Harris : 

Q.     Would  you  state  your  name,  please? 
A.     Geraldine  Johnsen.  [32] 
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Q.     How  do  you  spell  'Mohnsen''"? 

A.     J-o-h-n-s-e-n. 

Q.     And  what  is  your  address,  Mrs.  Johnsen  ? 

A.     10644  Marine  View  Drive. 

Q.  And  generally  what  part  of  the  city  is  that 
located  in?  A.     West  Seattle. 

Q.  Do  you  know  where  the  White  Center  Ath- 
letic Club  is?  A.    Yes. 

Q.     How  far  is  that  from  there? 

A.     Oh,  approximately  a  mile. 

Q.  Have  you  ever  been  to  the  White  Center 
Athletic  Club?  A.    Yes. 

Q.     And  do  you  know  the  address  there? 

A.     No,  I  don't. 

Q.  Do  you  know  the  proximate  location,  though, 
in  White  Center?  A.     Yes. 

Q.     Where  is  it? 

A.  Well,  it  is  a  block  off  the  main  road  in  White 
Centei*  and  just  off  Roxbury. 

Q.  And  just  generally  what  type  of  a  building 
structure  is  it,  if  you  know  ?  [33] 

A.  It  seems  to  me  it  is  on  the  order  of  a  quonset 
hut. 

Q.     All  right.    Now,  have  you  ever  been  there? 

A.     Yes. 

Q.  And  have  you  seen  any  of  the  defendants 
there  at  any  time?  A.     No. 

Q.  Do  you  recall  the  occasion  that  you  were 
there?  A.     Yes. 

Q.     And  what  day  was  that,  if  you  know  ? 
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A.  It  was  the  29th  of  February  I  believe,  a  Fri- 
day or  a  Saturday  night,  I  am  not  sure. 

Q.     Of  1952?  A.    Yes. 

Q.  And  what,  if  anything,  was  taking  place 
there  at  that  time? 

A.  Well,  our  Orthopedic  Guild  was  giving  a 
dinner  party. 

Q.  And  what  was  the  name  of  your  Orthopedic 
Guild? 

A.     The  Dr.  Edward  Lincoln  Smith  Guild. 

Q.  And  were  the  members  of  your  Guild  there 
at  that  time?  A.     Yes. 

Q.     How  many,  do  you  know  ? 

A.     I  have  forgotten.  [34] 

Q.     Well,  approximately? 

A.  How  many  members?  Just  the  members  or 
members  with  their  parties? 

Q.  No.  How  many  were  there  as  the  Guild  or 
as  guests  of  the  Guild,  altogether  ? 

A.    Well,  let's  see.  I  really  can't  remember. 

Q.     Were  there  ten  or  more? 

A.     Oh,  no.  It  was  90  or  more,  I  would  say. 

Q.  And  what  did  you  do  there  that  evening,  if 
anything  ? 

A.  We  had  dinner  and  we  danced  and  we  had 
drinks. 

Q.     Now,  what  kind  of  drinks  did  you  have  ? 

A.     Regular  drinks  with  liquor,  hard  alcohol. 

Q.     And  how  would  you  obtain  those  drinks  ? 

A.  We  just  ordered  them  either  at  the  bar  or 
at  the  tables  where  we  were  sitting. 
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Q.  And  the  alcohol  that  was  used,  did  you  bring 
your  alcohol  ?  A.     No. 

Q.  Did  any  memljers  of  your  Guild  that  you 
know  of  bring  any  liquor  with  them?  A.     No. 

Q.  And  what,  if  anything,  did  you  i)ay  for  the 
liquor? 

A.  Well,  we  paid  just  per  drink.  I  believe  [35] 
it  was  around  sixty  cents  a  drink.  I  didn't  pay  for 
them.   I  don't  know^. 

Q.     AYho  paid  for  you?  A.     My  husband. 

Q.  Was  there  anything  that  occurred  that  eve- 
ning relative  to  some  question  concerning  thi^ 
liquor? 

A.  The  only  thing  I  know  of  is  that  Mrs.  Noble 
was  given  a  list  and  she  gave  it  to  my  husband 
who,  in  turn,  gave  it  to  me,  a  list  of  liquor,  and  I 
just  kept  it.  I  didn't  know  what  it  was  for  or  what 
I  was  to  do  with  it. 

Q.    What  was  on  that  list? 

A.  Well,  it  had  a  list  of  different  kinds  of 
liquor,  how  many  bottles. 

Q.  Have  you  any  idea  of  how  many  bottles  of 
liquor  or  of  the  type  of  liquor  that  was  on  the  list? 

A.  I  really  didn't  pay  too  awfully  much  atten- 
tion because  I  didn't  know  what  it  was  for. 

Q.     Did  you  read  the  list,  how^ever? 

A.     Yes.  I  glanced  at  it. 

Q.  And  you  have  no  independent  recollection 
now?  A.     No. 

Q.  If  you  w^ere  able  to  see  that  list  or  a  copy  of 
that  list,  would  that  avssist  you  in  any  way? 
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A.  Well,  I  would  recognize  the  list  because  [36] 
I  initiated  it. 

Mr.  Harris:     May  this  be  marked? 

The  Court :     It  may  be  marked. 

(Photostat  marked  Plaintiff's  Exhibit  3  for 
identification.) 

Q.  (By  Mr.  Harris):  Mrs.  Johnsen,  you  are 
lieing  handed  Plaintiff's  Exhibit  3  for  identification. 
Does  that  assist  you  in  any  way  in  refreshing  your 
recollection  of  that  list? 

A.     Yes,  this  is  the  list. 

Q.     How  are  you  able  to  identify  it? 

A.     Mainly  by  my  initials  on  it. 

Q.     Do  they  appear  there?  A.     Yes. 

Q.     What  are  your  initials?  A.     GMJ. 

Q.  Now,  I  will  ask  you,  after  having  refreshed 
your  recollection  from  the  list,  what  were  the 
amounts  and  what  was  the  type  of  liquor  that  was 
on  that  list? 

The  Court :  May  I  ask  you  first  to  note  that  you 
are  leaving  the  witness  with  the  statement  that  this 
is  it.    Now,  you  you  wish 

Mr.  Harris:     Excuse  me,  your  Honor.  [37] 

Q.  (By  Mr.  Harris)  :  Mrs.  Johnsen,  is  that  the 
exact  statement  or  a  photostatic  copy  of  the  state- 
ment? A.     This  is  a  photostatic  copy. 

Q.  Does  that  assist  you  in  refreshing  your  recol- 
lection ?  A.    Yes. 

Q.  Can  you  state  now  what  the  types  of  liquor 
and  the  amounts  were  that  were  on  that  list? 
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A.     By  readin^^  it  off  the  list,  yes. 

Q.  And  other  than  that,  though,  you  are  not 
able  to  refresh  your  recollection? 

A.     No,  I  am  not. 

Mr.  Harris:     That  is  all. 

Mr.  Toulouse:     No  questions. 

Mr.  Spiller:     No  questions. 

The  Court :     You  may  step  down. 

Mr.  Harris :     I  have  one  more  question. 

The  Court :     You  may  be  seated  again. 

Q.  (By  Mr.  Harris) :  You  received  that  list  as 
I  understood  you,  or  the  original  of  that  list,  from 
Mrs.  Noble,  am  I  correct? 

A.  Mrs.  Noble  gave  it  to  my  husband,  who  in 
turn  gave  it  to  me. 

Mr.  Harris:  All  right.  May  Mrs.  Johnsen  be 
excused,  your  Honor?  [38] 

The  Court:     Is  there  any  objection? 

Mr.  Toulouse:     No  objection. 

Mr.  Spiller:    No  objection. 

The  Court:  She  may  now  be  excused  and  may 
retire  when  she  wishes  to. 

(Witness  excused.) 

Mr,  Harris:     I  would  like  to  call  Mr,  Burdick, 
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DONALD  R.  BURDICK 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Harris: 

Q.    Would  you  state  your  name,  please? 

A.     Donald  R.  Burdick. 

Q.     How  do  you  spell  your  last  name  ? 

A.    B-u-r-d-i-c-k. 

Q.     And  what  is  your  address,  Mr.  Burdick? 

A.     501  Washington  Building,  Tacoma. 

Q.     And  your  occupation? 

A.  I  am  chief  of  the  Returns  Processing  Branch 
for  tlie  Internal  Revenue  Service.  [39] 

Q.  Connected  with  what  official  Government 
agency,  if  any? 

A.     The  Treasury  Department. 

Q.     Of  the  Federal  or  the  State  Government? 

A.     United  States  Government. 

Q.     And  how  long  have  you  been  in  that  position? 

A.     Been  there  about  a  year  and  a  half,  sir. 

Q.  Do  you  have  custody  of  the  records  of  the 
Internal  Revenue  Department? 

A.     Of  the  returns,  yes,  sir. 

Q.  And  you  brought  them  with  you  today,  have 
you? 

A.     I  have  brought  certain  records,  yes,  sir. 

Q.     And  to  whom  do  those  records  apply? 

A.  To  the  White  Center  Athletic  Club,  Incor- 
porated. 


United  States  of  America  79 

(Testimony  of  Donald  R.  Burdick.) 

Q.  Would  you  mind  handing  those  to  the  bailiff 
.so  they  may  be  brought  down  here  and  counsel  can 
see  them? 

(Witness'  records  are  handed  to  Mr.  Harris.) 

Mr.  Harris:  I  ask  that  this  be  marked  sepa- 
rately by  itself. 

The  Court :     It  may  be  marked. 

(Quarterly  Tax  Returns  marked  Plaintiff's 
Exhibit  4  for  identification.) 

Mr.  Spiller:  May  I  ask  of  the  Court  for  [40] 
our  purposes  that  that  exhibit  be  shown  to  one  of 
the  defendants  here? 

The  Court:     Is  there  any  objection? 

Mr.  Harris :     No,  your  Honor. 

The  Court :  The  bailiff  may  let  counsel  see  Plain- 
tiff's  Exhibit  4  for  identification  for  the  purpose 
mentioned  by  counsel  a  moment  ago. 

(Plaintiff's     Exhibit     4     for     identification 
handed  to  Mr.  Spiller.) 

Mr.  Harris:  Then  the  other  instruments  all  to- 
gether may  be  marked  as  Plaintiff's  Exhibit  5,  or 
may  they  be? 

The  Court :     They  may  be. 

(Federal    Tax    Records    marked    Plaintiff's 
Exhibit  5  for  identification.) 

Mr.  Harris:  Now,  may  Plaintiff's  Exhibit  4  be 
sliown  to  the  witness? 

The  Court:     It  will  now  be  done. 
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Q.  (By  Mr.  Harris):  Mr.  Burdick,  will  you 
state,  please,  what  Plaintiff's  Exhibit  4  is,  if  you 
know  ? 

A.  The  top  document  is  a  reconciliation  state- 
ment form  W-3  for  the  year  1951.  The  second  page 
is  Foim  941,  [41]  the  employer's  quarterly  tax  re- 
turn for  the  quarter  ended  September  30,  1951.  The 
next  document  is  an  explanation  of  delinquency. 

Q.     And  the  next? 

A.  The  last  document  is  the  employer's  quarterly 
tax  leturn  for  the  quarter  ended  December  31,  1951. 

Q.  And  what  establishment,  if  any,  does  it  refer 
to?  A.     The  White  Center  Athletic  Club,  Inc. 

Q.     Located  where? 

A.    9616 -17th  S.W.,  Seattle. 

Q.  And  would  you  now  go  through  the  docu- 
ments again  that  compose  Plaintiff's  Exhibit  4  and 
state  if  any  contain  the  signatures  of  any  of  the 
defendants  on  trial  here? 

A.  The  employer's  quarterly  tax  return  for  the 
(liiart(M*  ended  September  30,  1951,  is  signed  by 

The  Court :  Just  a  moment.  It  is  not  in  evidence 
yet.   He  should  answer  yes  or  no  to  your  question. 

Q.  (By  Mr.  Harris)  :  Is  it  signed  by  any  of  the 
d(»fendants  on  trial  here? 

Mr.  Spiller:  May  1  interruj)t,  if  the  Court 
please,  on  that?  I  object  to  the  question  or  at  least 
imless  he  kno\Ys  of  his  own  knowledge  that  the  indi- 
vidual defendant  signed  that.  [42] 

The  Court:  The  objection  is  overruled.  If  he 
knows,  is  in  the  (luestion,  as  I  understand  it. 
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The  Witness:     Will  you  repeat  the  question*? 

Q.  (By  Mr.  Harris)  :  Do  any  of  the  component 
parts  of  Plaintiff's  Exhibit  4  bear  the  signature  of 
any  of  the  defendants  who  are  on  trial  here? 

The  Court:     If  you  know. 

A.     Yes,  sir. 

Q.  And  are  these  the  official  records  of  your 
bureau?  A.     They  are,  sir. 

Q.  And  they  have  been  brought  here  to  Court 
by  you?  A.     That  is  right. 

Q.  And  are  they  kept  in  the  ordinary  course  of 
Imsiness  by  the  Internal  Revenue  Bureau? 

A.     Yes,  sir. 

Q.  And  they  constitute  part  of  the  official  rec- 
ords? A.     That  is  right. 

Q.  Which,  if  any,  of  the  defendants'  names 
appear  on  any  of  the  component  parts  of  Plaintiff's 
Exhibit  4? 

The  Court:    Do  you  have  any  objection? 

Mr.  Spiller :     No  objection  to  the  name  appearing. 

The  Court:     Very  well.  You  may  answer.  [43] 

A.  On  the  quarterly  tax  return  for  the  quarter 
ended  September  30,  1951,  it  is  signed  by  John  F. 
Stei)ich.  The  explanation  of  delinquency  is  also 
signed  by  John  F.  Stepich.  The  employer's  quar- 
terly tax  return  for  the  quarter  ended  December  31, 
1951,  is  signed  by  Harold  Hopkins. 

Mr.  Harris:     I  will  offer  Plaintiff*'s  Exhibit  4. 

The  Court:     It  is  admitted. 

(Plaintiff's  Exhibit  4  received  in  evidence.) 
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Mr.  Harris:  May  the  witness  be  shown  Plain- 
tiff's Exhibit  5? 

The  Court :     It  will  now  be  done. 

(Plaintiif's     Exhibit     5     for     identification 
handed  to  the  witness.) 

Q.  (By  Mr.  Harris) :  Mr.  Burdick,  you  are  be- 
ing handed  Plaintiff's  Exhibit  5  for  identification; 
will  you  state,  if  you  know,  how  many  component 
parts  constitute  that  exhibit? 

A.    There  are  three  parts,  sir. 

Q.  And  are  they  kept  in  the  official  course  of 
your  business?  A.     They  are,  sir. 

Q.  And  they  are  part  of  the  official  records  [44] 
of  the  Internal  Revenue  Department? 

A.     They  are,  sir. 

Q.  And  you  brought  them  here  to  Court  from 
those  records?  A.     I  have,  sir. 

Q.  Taking  the  first  component  part,  are  you  able 
to  state  to  what  does  it  apply? 

A.  The  first  page  is  a  Form  11-B  special  tax 
return  for  the  White  Center  Athletic  Club,  Inc.,  for 
a  coin-operated  gaming  device  stamp  for  the  period 
July  1,  1951,  to  June  30,  1952. 

Q.     The  second  component  part  ? 

A.  The  second  part  is  a  transcript  of  the  account 
on  one  of  our  Internal  Revenue  forms. 

The  third  document  is  a  Form  11-B  special  tax 
return  for  the  White  Center  Athletic  Club,  Incor- 
porated, for  a  stamp  for  a  coin-operated  amusement 
device  for  the  period  July  1,  1951,  to  June  30,  1952. 
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Q.  And  do  you  know  if  the  signature  of  any  one 
of  the  defendants  appears  thereon? 

A.     It  does,  sir. 

Q.     On  which  component  part,  if  any? 

A.     On  the  first  and  the  third  pages,  sir. 

Q.     And  whom,  if  you  know? 

A.     Peter  Desimone.  [45] 

Mr.  Harris:  I  will  offer  Plaintiff ^s  Exhibit  5, 
your  Honor. 

Mr.  Toulouse:     No  objection. 

Mr.  Spiller:     No  objection. 

The  Court:  Plaintiff's  Exhibit  5  is  now  ad- 
mitted. 

(Plaintiff's  Exhibit  5  received  in  evidence.) 

Q.  (By  Mr.  Harris)  :  Mr.  Burdick,  have  you 
made  a  check  of  the  official  records  to  determine 
whether  or  not  the  White  Center  Athletic  Club, 
Inc.,  had  a  Federal  retail  liquor  stamp  during  the 
period  July  1,  1951,  to  May  8,  1952? 

A.     We  have,  sir. 

Q.     And  have  you  discovered  any? 

A.     We  have  found  none,  sir. 

Q.     Any  wholesale  liquor  dealer's  stamp? 

A.     No,  sir. 

Q.  Have  you  made  a  search  of  the  records  to 
determine  whether  or  not  any  one  of  the  defend- 
ants, which  includes  Peter  Desimone,  John  Stepich, 
Harold  Hopkins,  Russell  W.  Pel  ton  and  Bert  De 
Pierris,  have  held  such  a  stamj)? 

A.  We  have  made  a  search  and  could  fiiul  none, 
sir.  [46] 
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Q.     During  that  period  ? 

A.     During  that  period. 

Q.  Mr.  Burdick,  has  the  institution,  the  White 
Center  Athletic  Club,  Incorporated,  or  any  of  the 
defendants,  persons  that  I  named,  paid  any  of  the 
special  tax  required  by  law  to  operate  as  a  retail 
liquor  dealer  for  that  period  of  time? 

A.    As  far  as  I  know,  they  have  not,  sir. 
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And  you   have   searched   the   records,   have 

A.     We  have. 
And  have  found  none? 
We  have  found  none. 

They  have  made  no  application  or  paid  any 
tax  or  have  any  stamps  at  all? 

A.  According  to  our  records,  there  is  no  record 
of  it. 

Mr.  Harris :    Your  witness. 

Cross-Examination 
By  Mr.  Spiller: 

Q.  Mr.  Burdick,  will  you  turn  to  Plaintiff's  Ex- 
hibit 4,  please  ?  The  first  component  part  of  Exhibit 
4  bears  a  signature  which  you  have  testified  to,  and 
whose  signature  does  that  purport  to  be?  [47] 

A.     Not  the  first  component  part. 
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The  second  one? 

The  second  one  does,  sir. 

That  bears  a  signature?  A.     It  does. 

And  whose  is  it?  A.     John  F.  Stepich. 

Were  you  present  when  that  was  signed? 

I  was  not. 
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Q.  You  have  testified  on  direct  that  you  know 
that  to  be  Mr.  Stepich's  signature? 

A.     I  did  not  testify  to  that,  sir. 

Mr.  Spiller:  I  don't  want  to  be  argumentative 
about  this,  if  the  Court  please,  but  I  do  want  to  be 
certain  for  the  record  that  Mr.  Burdick 's  testimony 
is  correctly  in  the  record. 

Q.  (By  Mr.  Spiller)  :  I  understood  you  to  be 
asked  whether  you  knew  whose  signatures  were  on 
those  component  parts  of  Exhibit  4,  and  your  an- 
swer was  that  you  did.  Now,  do  you  know  that  to  be 
John  Stepich's  signature?  A.     I  do  not,  sir. 

Q.     You  do  not? 

A.     I  do  not  know  that  to  be  his  actual  signature. 

Q.  And  as  to  the  other  signatures  on  the  [48] 
several  remaining  component  parts  of  Plaintiff's 
Exhibit  4,  do  you  know  those  to  be  the  signatures 
of  the  parties  whose  names  are  there  written? 

A.     I  do  not,  sir. 

Q.  And  is  the  same  thing  true  with  respect  to 
the  purported  signatures  of  persons  appearing  in 
Plaintiff's  Exhibit  5?  A.     I  do  not,  sir. 

Q.     What?  A.     I  do  not,  sir. 

Mr.  Spiller:     I  think  that  is  all. 

Mr.  Harris:     That  is  all,  your  Honor. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

The  Court:     Call  the  next  witness. 
Mr.  Harris:     I  will  call  Mr.  West. 
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called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follow^s: 

Direct  Examination 
By  Mr.  Harris :  [49] 

Q.    Will  you  state  your  name,  please? 

A.    Berch  D.  West. 

Q.     And  your  address,  Mr.  West? 

A.     Yakima,  Washington. 

Q.     Do  you  have  an  address  over  there? 

A.     808  N.  24th  Avenue. 

Q.     And  your  occupation  ? 

A.  Investigator  for  the  Washington  State  Liquor 
Control  Board. 

Q.     How  long  have  you  been  so  employed? 

A.     About  five  years. 

Q.  And  were  you  employed  then  during  the  pe- 
riod July  1,  1951,  through  May  8,  1952? 

A.     Yes. 

Q.     In  that  same  capacity?  A.     Yes. 

Q.  Where  were  you  stationed  during  that  period 
of  time  or  a  portion  of  that  time  ? 

A.  Well,  I  work,  of  course,  all  over  the  State, 
but  I  did  a  lot  around  Seattle  around  about  that 
time. 

Q.  Have  you  ever  been  to  the  White  Center 
Athletic  Club?  A.    Yes,  I  have. 

Q.     And  where  is  that  located? 

A.  That  is  located  at  9616-17th  Avenue  [50] 
S.W.,  Seattle. 
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Q.  When  were  you  out  there,  if  you  were,  during 
that  period  of  time  ? 

A.  Well,  the  first  time  I  was  there  w^as  October 
20,  1951. 

Q.  And  what  time  of  the  day  was  it  that  you 
went  there? 

A.  It  was  real  early  in  the  morning  of  the  20th. 
It  was  around  12:15,  about  that  time,  that  I  went 
there.  It  was  shortly  after  midnight. 

Q.  When  you  arrived  there,  what,  if  anything, 
occurred  ? 

A.  Well,  of  course,  when  I  arrived  there,  there 
was  a  doorman  there,  and  being  required,  I  suppose, 
to  have  a  membership,  I  was  questioned  consider- 
able in  regard  to  whether  I  was  a  member  or  not, 
of  which  I  wasn't.  After  some  conversation  there, 
he  wanted  to  know  how^  I  knew  about  the  place. 

Mr.  Toulouse:     Now,  I  object. 

Mr.  Harris:     I  will  try  to  straighten  that  out. 

Q.  (By  Mr.  Harris)  :  That  conversation  that 
you  had  there,  was  that  with  any  of  the  defendants 
at  that  time?  A.     No.  It  wasn't. 

Q.  Did  you  have  a  conversation  with  any  of 
the  [51]  defendants  immediately  after  that? 

A.    Yes,  I  did. 

Q.     Which  defendant  was  that? 

A.     Mr.  Desimone. 

Q.  And  what  were  the  circumstances  ieading-  up 
to  the  conversation  with  him? 

A.  Well,  he  entered  the  place,  the  office  where 
the  doorman  was.  This  doorman  was  just  about  to 
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refuse  me  service,  and  Mr.  Desimone  came  in  there 
and  the  doorman  told  him,  Mr.  Desimone,  that  I 
had  been  there  before,  which  I  had  told  the  man, 
with  some  friends  or  something  on  that  order,  and 
I  wanted  to  come  in,  so  Mr.  Desimone  questioned 
me  about  the  same  line  as  to  where  and  when  and 
how  I  got  in. 

Q.    What  did  he  say? 

A.  Well,  he  asked  me  about  the  same  things  that 
the  doorman  did  as  to  who  I  came  with,  and  I  told 
him  some  people  that  I  don't  recall,  who  I  told  him, 
now.  So  after  the  conversation,  he  told  me  to  go 
on  in. 

Q.     And  he  admitted  you,  did  he,  at  that  time? 

A.    Yes,  he  did. 

Q.  And  how^  long  did  this  conversation  take  place 
before  he  admitted  you? 

A.  Oh,  it  didn't  last  too  long;  probably  a  minute 
or  so.  It  pretty  well  covered  what  the  doonnan  [52] 
said,  what  he  asked  me. 

Q.  All  right.  What  did  you  do,  if  anything,  after 
you  entered  the  premises,  or  just  how  did  you  gain 
entrance?  Let  us  go  through  that  first. 

A.  You  mean  from  the  starting  in  the  front  be- 
fore I  entered  the  place? 

Q.    Yes. 

A.  Well,  there  is  a  canopy  over  there.  It  is  a 
quonset-type  building,  quite  large.  I  would  say 
probably  it  is  maybe  50-foot  wide,  and  probably 
around — at  least  100  foot,  I  would  say,  long.  Well, 
after  you  open  the  first  door  and  then  contact  the 
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doorman,  and  after  I  was  admitted,  told  to  go  m, 
there  is  a  check  room  right  on  your  left  out  there 
where  the  doorman  is,  and  where  you  check  your 
coat.  It  would  be  on  your  left  as  you  enter.  Then 
I  understand  there  is  another  room  or  something 
back  there,  but  I  wouldn't  know  about  that.  I  was 
just  told  that.  On  the  right  as  you  enter  here,  there 
is — I  don't  know  what  you  call  it — kind  of  another 
little  room  off  on  your  right  there. 

Well,  after  I  was  admitted,  they  j)ushed  on  tliis 
button  here,  and  it  is  electrically  operated  and  the 
door  was  opened  and  I  went  straight — it  is  over  to 
your  right  and  straight  ahead  to  the  bar,  and  sat 
down. 

Q.     AVhat  kind  of  a  bar?  [53] 

A.  Well,  a  square  more  or  less,  a  square  bar. 
In  the  center  it  has  a  pyramid  of  glasses  and  bottles 
of  different  types  and  things  that  come  uy)  in  a 
pyramid  in  the  center  of  the  bar. 

Q.     Was  there  anything  else  in  that  room? 

A.     Yes.  It  it  a  very  nice  room  as  far  as 

The  Court:    If  you  can,  just  answer  the  question. 

Q.  Describe  what  the  inside  of  the  room  looked 
like.  What  were  the  other  objects  in  the  room? 

A.  Well,  of  course,  I  observed  slot  machines, 
one-armed  bandits,  plus  a  lot  of  liquor  bottles  set- 
ting there.  Some  had  numbers  on  them;  some  did 
not  have  numbers  on  them.  Shot  glasses  and  glasses 
of  different  types,  built  up  to  a  pyramid,  and  on  top, 
as  I  recall,  had  two  lights,  kind  of  a  soft,  ivlowing. 
colored  lights  on  the  ])ottles. 
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Q.     Were  there  any  tables  in  there? 

A.    Yes. 

Q.     How  many  tables  approximately? 

A.  Well,  I  couldn't  say  7:'ight  offhand.  It  looked 
like  they  were  quite  long  from  where  I  was  sitting. 
There  might  have  been  fifteen,  might  have  been 
twenty.  I  wouldn't  know. 

Q.     Was  there  any  dance  floor  area  ? 

A.     Yes,  there  was.  [54] 

Q.  Now,  what  did  you  do  after  you  got  inside,  if 
anything  ? 

A.  Well,  I  went  directly  to  the  bar  and  ordered 
drinks — of  whisky. 

Q.     And  who  was  at  the  bar,  if  any  one? 

A.     Russell  Felton  at  that  particular  time. 

Q.  And  were  there  any  other  persons  in  the 
establishment  ? 

A.  Oh,  yes.  I  don't  recall  just  how  many  at  that 
particular  time.  It  probably  built  up  into  more 
later. 

Q.  Well,  how  many  persons  were  in  there,  would 
you  estimate? 

A.     Oh,  maybe  35  or  50.  I  am  just  guessing  at  it. 

Q.  When  you  contacted  Mr.  Felton,  where  was 
he  ?  A.     He  was  the  bartender. 

Q.     Where  was  he  located? 

A.     Just  inside  the  bar. 

Q.  What,  if  anything,  did  you  say  to  him  at  that 
time  ? 

A.  I  didn't  say  anything  in  particular  to  him, 
just  ordered  drinks. 
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Q.     Did  you  order  a  drink  From  him/? 

A.     Yes,  I  did. 

Q.     What  did  you  say? 

A.  After  being  admitted,  there  was  no  question 
of  asking  him.  [55] 

Q.     What  did  you  say? 

A.  I  just  said:  ^^I  want  a  straight  whisky  with 
water." 

Q.     You  said  that  to  Mr.  Pelton?  A.     Yes. 

Q.     And  what  did  he  do  ? 

A.  He  served  it  to  me ;  poured  it,  strni.ulit  w  tjisky 
with  water. 

Q.     Where  did  he  get  the  whisky? 

A.  That  whisky  was  poured  out  of  a  bottle  back 
of  the  bar. 

Q.     Did  you  bring  in  any  whisky  there  with  you? 

A.     No,  sir. 

Q.  Did  you  have  any  w^hisky  in  there  that  be- 
longed to  you?  A.     No,  sir. 

Q.  And  how  do  you  know  that  it  was  whisky 
that  he  served  you? 

A.  It  looked  like  whisky,  smelled  like  whisky, 
and  tasted  like  whisky. 

Q.  What  did  you  do  after  he  served  you  that 
glass  of  whisky,  if  anything  ? 

A.     I  paid  him  fifty  cents  for  it. 

Q.  And  did  you  order  whisky  from  him  again 
that  evening?  [56]  A.     Yes,  I  did. 

Q.     And  was  the  same  procedure  followed? 

A.     The  sam(»  procedure,  yes,  sir. 

Q.     And  you  paid  for  it?  A.     T  paid  for  it. 
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Q.     Then  did  you  leave? 

A.  After  I  had  been  there  approximately 
around  an  hour  or  a  little  longer,  I  left. 

Q.     Did  you  go  back  there  on  another  occasion? 

A.    Yes,  I  did. 

Q.     When  was  that,  if  you  know*? 

A.     That  was  about  January  16th. 

Q.  And  what,  if  anything,  occurred  there  relative 
to  your  entrance  at  that  time? 

A.  After  I  had  been  there  the  first  time,  there 
was  nothing  hapy)ened  at  the  door.  I  wasn't  ques- 
tioned at  all.  I  merely  walked  in  with  my  com- 
panion. 

The  Court:  Will  you  let  the  witness,  by  a  proper 
question,  give  us  information  as  to  what  year  the 
January  16th  date  was  ? 

The  Witness :     January  16,  1952. 

Q.  (By  Mr.  Harris)  :  1952,  is  that  your  testi- 
mony? A.     Yes,  sir. 

Q.  And  what  occurred  after  you  got  in  this  time, 
if  [57]  anything? 

A.     I  ordered  drinks  of  whisky. 

Q.     From  whom? 

A.     Another  bartender  by  the  name  of  Bert. 

Q.     Did  you  know  his  last  name  at  that  time  ? 

A.     No,  sir,  I  did  not. 

Q.     Do  you  know  his  last  name  now? 

A.    Yes,  I  do. 

Q.     What  is  his  last  name?  A.     DePierris. 

Q.     And  is  he  here  in  the  courtroom? 

A.     Yes,  he  is. 
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Q.     Do  you  see  him '^  A.    Yes,  I  do. 

Q.  You  have  mentioned  three  defendants,  Felton, 
Desimone  and  DePierris.  Do  you  see  them  all  here 
in  the  courtroom?  A.     Yes,  I  do. 

Q.     And  can  you  point  them  out?  A.     Yes. 

Q.     Would  you  do  so? 

A.  Yes.  Do  you  want  me  to  point  them  out  from 
here  ? 

Mr.  Harris:  Can  it  be  stipulated  that  he  knows 
them?  [58] 

Mr.  Toulouse :     Point  them  out. 

Mr.  Harris:  May  he  leave  the  stand  and  point 
out  the  three  defendants? 

The  Court:     He  may  do  that. 

(Witness  leaves  stand  and  points  out  Mr. 
Felton,  Mr.  Desimone  and  Mr.  DePierris.  Wit- 
ness then  returns  to  the  stand.) 

Q.  (By  Mr.  Harris)  :  And  on  January  16,  1952, 
how  were  you  able  to  determine  it  was  liquor  that 
was  served  to  you  at  that  time  ? 

A.  Looked  like  whisky,  smelled  like  whisky  and 
tasted  like  whisky. 

Q.     Did  you  go  back  on  another  occasion? 

A.    Yes,  I  did. 

Q.    When  was  that? 

A.     I  was  there  on  January  30,  1952. 

Q.     How  did  you  gain  admittance  at  that  time? 

A.  I  had  been  there  before  and  there  was  no 
questions  asked.  I  just  walked  in. 

Q.     What  did  you  do  after  you  got  inside? 
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A.  I  sat  at  the  bar,  about  the  same  location,  and 
ordered  drinks. 

Q.     And  the  same  procedure  followed? 

A.    Yes.  [59] 

Q.  Did  you  have  a  conversation  with  Mr.  De- 
Pierris?  A.     Oh,  no  particular  conversation, 

Mr.  Spiller:  I  will  object  to  that,  if  the  Court 
please. 

The  Court:  The  objection  is  sustained.  He  didn't 
say  anything,  as  far  as  I  know,  about  whom  he  dealt 
with  on  that  occasion. 

Mr.  Harris:  I  beg  your  pardon.  I  think  that  is 
correct. 

Q.  (By  Mr.  Harris)  :  Did  you  see  any  of  the 
defendants  there  at  that  time?  A.     Yes. 

Q.    Who?  A.    Mr.  DePierris. 

The  Couii: :  We  will  now  take  the  noon  recess  in 
this  case  until  two  o'clock  this  afternoon.  The  Court 
is  noAv  at  recess. 

(At  12:00  o'clock  p.m.,  Wednesday,  April  21, 
1954,  proceedings  recessed  until  2:00  p.m., 
Wednesday,  April  21,  1954.)  [60] 

April  21,  1954—2 :00  P.M. 

The  Court:  May  the  record  show  that  all  of  the 
defendants  on  trial  are  present  with  their  counsel 
and  plaintiff's  counsel  is  also  present? 

Mr.  Harris :     Yes,  your  Honor. 

Mr.  Toulouse:     Yes,  your  Honor. 

Mr.  Spillor:     Yes,  your  Honor. 
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The  Court :  You  may  resume  the  interrogation  of 
this  witness  now  on  the  stand. 

Q.  (By  Mr.  Harris)  :  Mr.  West,  I  was  asking 
you  concerning  Januaiy  30,  1952,  prior  to  the  noon 
recess.  You  stated  you  had  seen  Bert  DePierris 
there  on  that  evening.  I  ask  you  now  what,  if  any, 
conversation  did  you  have  with  him  at  that  time '? 

A.  On  January  30th,  there  was  no  particular 
conversation  that  I  recall. 

The  Court:  That  is  sufficient.  Ask  him  another 
question. 

Q.  Did  you  ask  him  what  was  his  capacity,  what 
was  he  doing  there  ? 

The  Court :     Answer  yes  or  no.  [61] 

A.     Yes. 

Q.     What  was  he  doing  there,  if  you  know^? 

A.     Bar  tending,  tending  bar. 

Q.     Did  you  ask  him  for  a  drink  on  that  night? 

A.     Yes. 

Q.     What  were  the  words  you  used,  if  you  recall? 

A.  I  asked  him  for  a  drink  of  whisky  straight 
with  w^ater. 

Q.  What  did  he  do  in  response  to  that,  if  any- 
thing ? 

A.     He  got  me  a  whisky  straight  with  water. 

Q.    What  did  you  do? 

A.     I  i^roceeded  to  consume  it. 

Mr.  Toulouse:  Now,  I  object  to  counsel  leading 
this  witness.  I  have  no  objection 

Mr.  Harris:     I  didn't 

Mr.  Toulouse:     Well,  you  have  been. 
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The  Court:     He  hasn't  led  him  yet. 

Mr.  Toulouse:     I  am  cautioning  him  right  now. 

Q.  (By  Mr.  Harris)  :  What  did  you  do,  if  any- 
thing, as  far  as  he  was  concerned  ? 

A.  After  the  drink  was  served  to  me,  I  ])aid 
him  for  it. 

Q.     And  how  much  did  you  pay  him? 

A.     Fifty  cents.  [62] 

The  Court:  And  what  person  was  that  to  whom 
you  now  refer? 

The  Witness:     Bert  DePierris. 

Q.  (By  Mr.  Harris)  :  Did  you  bring  any  liquor 
with  you  on  that  evening?  A.     No,  sir. 

Q.     Had  you  left  any  liquor  there  previously? 

A.     No,  sir. 

Q.  And  how  were  you  able  to  determine  that  this 
was  liquor  on  this  occasion? 

A.     By  the  looks,  the  taste,  and  the  smell. 

Q.  Did  you  go  back  to  the  White  Center  Athletic 
Club  on  another  occasion  after  January  30,  1952  ? 

A.     Yes,  I  did. 

Q.     Did  you  go  there  on  February  15,  1952? 

Mr.  Spiller:    Object  to  that  as  a  leading  question. 

The  Court:     Sustained. 

Q.  (By  Mr.  Harris) :  When  was  the  next  time 
you  went  back  there?  A.     February  15,  1952. 

Q.     What  time? 

A.     Shortly  around  midnight,  shortly  after. 

Q.  And  how  did  you  gain  entrance  on  this  oc- 
casion? [63] 
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A.  Just  going  in  and  they  recognized  me  from 
previous  visits. 

Mr.  Spiller:  Object  to  that  as  not  responsive  to 
the  question. 

Tlie  Court:     Read  the  question  and  the  answer. 

(Last  question  and  answer  read  by  reporter.) 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Harris)  :  Did  you  see  any  one  of 
the  defendants  there  on  that  evening? 

A.     Yes. 

Q.     Whom?  A.     Bert  DePierris. 

Q.  And  what  was  he  doing  on  this  particular 
evening,  if  anything? 

A.     He  was  tending  bar. 

Q.  Did  you  have  a  conversation  with  him  on 
tliat  evening? 

A.     Yes,  I  did;  just  a  small  one. 

Q.     What  was  that  conversation? 

A.  Just  ordered  a  drink,  whisky  straight  with 
watei'. 

Q.  And  what  did  he  do  in  response  to  your 
order? 

A.     He  served  me  whisky  straight  with  water. 

Q.  And  what  did  you  do,  if  anything,  after  re- 
ceiving it  ?  [64] 

A.     Paid  him  fifty  cents  a  drink. 

Q.     How  could  you  tell  it  was  liquor? 

A.     Looked  and  tasted  and  smelled  like  whisky. 

Q.  Did  you  go  back  on  another  occasion  after 
that?  A.     Yes,  T  did. 
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Q.  And  when  was  the  next  time  that  you  went 
back?  A.     I  went  back  on  March  9,  1952. 

Q.     Approximately  what  time,  if  you  recall  ? 

A.     Midnight,  shortly  after. 

Q.  And  how  did  3^ou  gain  entrance  on  that  oc- 
casion? 

A.  The  same  as  before.  T  w^ent  to  the  door  with 
a  companion. 

Q.     The  same  way  as  the  last  time  there? 

A.    Yes. 

Q.  And  who,  if  any,  of  the  defendants  did  you 
see  there  at  that  time? 

A.     Well,  I  seen  Bert  DePierris  tending  bar. 

Q.     Any  one  else? 

A.  Not  right  at  that  particular  minute;  just  a 
few  minutes  later  I  did. 

Q.     Who  did  you  see  then  ? 

A.     Russell  Felton. 

Q.  What,  if  anything,  occurred  when  you  first 
went  in  and  saw  DePierris.  Did  you  have  a  conver- 
sation with  him  then?  [65] 

A.  Well,  just  ordered  a  w^hisky  straight  with 
water. 

Q.     And  what  did  he  do  in  response  to  that? 

A.     Started  to  serve  it  to  me. 

Q.     What  happened  then? 

A.  Mr.  Felton  came  from  somewhere  and  told 
him,  hollered  to  him,  and  told  him  not  to  serve  me 
any  more  drinks,  that  he  thought  T  was  a  f^Adte 
man,  and  he  did  ask  me  to  leave. 

Q.     Who  ask(^d  you  to  leave? 
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A.     Mr.  Felton. 

Q.  And  was  this  conversation  in  the  presence  of 
Mr.  DePierris? 

A.     That  part,  at  that  time  it  was. 

Q.     And  what  did  you  do  then? 

A.  I  told  him  okay;  I  would  leave;  Imt  I  asked 
to  sto})  and  get  my  coat  on  my  way  out. 

Q.     Did  any  one  go  with  you  to  the  door? 

A.     Mr.  Felton,  yes. 

Q.     And  did  you  leave  then  ?  A.     Yes,  I  did. 

Q.  Who  went  with  you  on  that  occasion,  if  you 
I'ccal]  ? 

A.     Another  investigator,  Roddy  Whittall. 

Mr.  Harris:     You  may  inquire.  [^661 

Mr.  Spiller:     No  questions. 

The  Court:     You  may  step  dow^n. 

Mr.  Toulouse:  Just  a  minute.  I  have  one  ques- 
tion. 

Cross-Examination 

By  Mr.  Toulouse: 

Q.  Did  this  Rodney  Twill  accompany  you  on 
all  these  occasions?  That  is,  January  16,  January 
30,  February  15,  and  March  9? 

A.     Mr.  Quill  ?  No,  sir. 

Q.     Is  that  the  man  you  say  accompanied  you? 

A.     No,  sir. 

Mr.  Harris:     How  do  you  spell  it? 

The  Witness:  I  am  not  sure  of  that.  W-h-i-t-a-1 
or  double  1,  I  wouldn't  know. 

Q.     (By  Mr.  ToulouscO  :     Ts  he  still  around? 
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A.     I  don't  know. 

Mr.  Harris:  I  might  advise  counsel  he  is  under 
subpoena. 

Mr.  Toulouse:    Is  he  in  this  courtroom  now? 

Mr.  Harris:     Mr.  Whittall? 

(No  answer.)  [67] 

Q.  (By  Mr.  Toulouse) :  What  day  of  the  week 
was  January  1 6th  ? 

A.     Offhand,  I  wouldn't  remember. 

Q.     1952?  A.     I  wouldn't  remember. 

Q.    What  day  of  the  week  was  January  30,  1952? 

A.     I  don't  recall. 

Q.  How  do  you  know  that  you  were  there  on 
January  16,  1952? 

A.  Well,  in  the  first  place  I  was  sent  there  by 
my  office,  Washington  State  Liquor  Control  Board, 
to  make  an  investigation. 

Q.  How  do  you  personally  know  that  you  were 
there  on  that  particular  occasion  at  that  time?  Do 
you  have  some  memorandum  in  your  pocket  ? 

A.  No,  sir.  Well,  I  went  over  and  read  the  file 
at  the  liquor  office. 

Q.  In  other  words,  you  have  no  independent 
recollection  of  having  been  there  on  January  16, 
1952? 

A.  Other  than  just  going  over  my  files,  that  is 
right. 

Q.  Well,  you  either  have  an  independent  recol- 
lection or  you  don't  have.  Do  you  have  an  inde- 
pendent recollection  of  being  there,  indej^endent  of 
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the  file?  A.     Well,  yes.  [68] 

Q.  You  have  an  independent  recollection  of  being 
there?  A.     Yes,  I  have  a  recollection. 

Q.     What  day  of  the  week  was  Januaiy  30,  1952  ? 

A.  I  don't  recall  whether  it  was  Sunday  or  any 
other  day  of  the  week.  I  don't  recall  that. 

Q.  What  day  of  the  week  was  February  15, 
1952?  A.     T  don't  recall. 

Q.     What  day  of  the  week  was  March  9,  1952? 

A.     I  don't  recall. 

Q.  Were  you  reimbursed  by  the  State  of  Wash- 
ington for  the  money  that  you  purportedly  spent  at 
the  White  Center  Athletic  Club? 

A.  Yes.  A  certain  amount  of  money  is  appro- 
priated for  that  purpose  and  they  reimbursed  me 
later,  the  Liquor  Board. 

Q.  Did  you  put  in  a  voucher  for  the  drink  you 
purportedly  bought  on  January  16,  1952? 

A.    Yes,  I  did. 

Q.     Were  you  reimbursed  for  that? 

A.    Yes. 

Q.     How  many  drinks  were  you  reimbursed  for? 

A.     For  the  16th? 

Q.     Yes. 

A.  T  believe  I  had  purchased  about  eight  [69] 
drinks  altogether. 

Q.     That  evening  you  purchased  eight  drinks? 

A.     Altogether,  yes. 

Q.  And  on  January  30,  1952,  how  many  di'inks 
did  you  })urchase  ? 
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A.  I  don't  recall.  It  could  have  been  four  to  eight 
drinks.  I  just  don't  recall  right  offhand. 

Q.     One  ounce  glasses  of  whisky*? 

A.     Presume  so.  I  wouldn't  know. 

Q.  On  February  15,  1952,  how  much  whisky  did 
you  purchase? 

A.     I  think  I  purchased  eight  drinks. 

Q.  On  March  9,  1952,  how  many  drinks  did  you 
purchase?  A.     I  didn't  purchase  any. 

Q.     On  March  9th  ?  A.     No,  sir. 

Q.  Whei'e  ai'e  these  vouchers  that  you  submitted 
to  the  State  of  Washington  to  be  reimbursed? 

A.  I  wouldn't  know  except  they  are  probably  in 
the  possession  of  the  Washington  State  Liquor  Con- 
trol Board. 

Q.  To  whom  in  the  Washington  State  Liquor 
Control  Board  do  you  give  these  vouchers? 

A.     To  my  superior. 

Q.     Who  is  he?  [70] 

A.  At  the  present  time,  Mr.  Seth  Taylor,  but  he 
was  not  with  the  Board  at  that  particular  time. 

Q.  Well,  who  in  the  Washington  State  Liquor 
Control  Board  would  have  the  vouchers  that  I  have 
just  referred  to? 

A.     I  wouldn't  know,  sir. 

Q.  Now,  you  say  this  looked  like  whisky.  How 
does  whisky  look? 

A.  Well,  just  what  we  call  bar  whisky,  it  has  a 
brown  color,  something  like,  similar,  you  might  say, 
looked  like  coffee  probably,  not  quite  as  dark,  amber 
col'-r.  There  are  variations  of  color. 
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Q.  What  brand  did  you  purchase  on  January 
15,  1952? 

A.     T  couldn't  tell  you  the  exact  brand. 

Q.     On  January  30,  1952? 

A.     No,  sir,  I  couldn't  tell  you. 

Q.     What  brand  of  whisky  did  you  purchase  ? 

A.     I  couldn't  tell. 

Q.     Was  it  a  malt  liquor? 

A.     I  wouldn't  know. 

Q.  On  January  16,  January  30,  February  15, 
March  9,  1952,  can  you  state  whether  or  not  any 
one  of  the  drinks  that  you  purchased  was  or  was 
not  a  malt  liquor?  A.     I  cannot. 

Q.  You  say  it  tasted  like  whisky.  How  does  [71] 
whisky  taste?  A.     Well,  alcohol  contents  in  it. 

Mr.  Spiller:  I  can't  hear  him,  if  the  Court 
please. 

The  Witness:     Alcohol  contents. 

The  Court :     Speak  up. 

Q.  (By  Mr.  Toulouse)  :  How  does  alcohol  con- 
tent taste? 

A.  AVell,  I  really  don't  know^  how  to  explain  it. 
I  am  not  that  familiar  with  whisky. 

Q.  After  you  had  those  eight  drinks,  did  it  feel 
like  whisky? 

A.  I  didn't  diink  eight  drinks.  I  purchased  eight 
drinks. 

Q.     What  did  you  do  with  the  drinks? 

A.  Oh,  people  along  the  bar,  I  bought  tluMu 
drinks. 

Q.     You  bought  peo])le  along  the  bar  a  drink? 
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A.    Yes. 

Q.  Well,  if  you  didn't  drink  the  whisky,  how 
would  you  know  that  it  looked  like  whisky  ^)Tid 
tasted  like  whisky?  A.     I  drank  some  of  it. 

Q.     You  drank  some  of  it? 

A.     I  didn't  drink  eight  drinks. 

Q.  You  purchased  that  for  other  people  at  the 
bar?  [72]  A.     Yes. 

Mr.  Toulouse :     That  is  all. 

Redirect  Examination 
By  Mr.  Harris : 

Q.  Mr.  West,  counsel  asked  you  concerning  the 
bottle  that  was  used.  Did  you  see  this  bartender  on 
these  occasions  pour  other  drinks? 

A.    Yes,  I  did. 

Q.     What  bottle  did  he  use  then? 

A.  There  were  many  bottles,  as  I  recall,  a  lot  of 
Seagram  bottles,  a  lot  of  bottles  that  had  numbers 
on  them;  some  of  them  didn't  have  any — I  mean 
had  great  big  numbers,  another  sticker  put  around 
with  the  numbers  on  it.  Others  didn't  have  numbers 
or  names.  There  was  some  poured  out  of  Seagram's 
bottle  marked  with  Seagram  labels.  Some  was  other- 
wise. 

Q.  The  drinks  that  he  poured  for  you,  were  they 
all  out  of  the  same  bottle? 

A.  I  don't  know.  Some  of  them  were,  and  prob- 
ably the  next  time  I  went  it  was  out  of  some  other 
bottle. 
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Mr.  Toulouse:  I  ask  that  that  be  stricken.  He 
said  he  didn't  know. 

The  Court:  That  is  stricken.  The  Court  [73]  will 
disregard  it. 

Mr.  Harris:     That  is  all. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

The  Court:     Call  the  next  witness. 
Mr.  Harris:     Mr.  Mcolai. 

MAX  R.  NICOLAI 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having-  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Bv  Mr.  Harris : 


O 


State  and  spell  your  name,  please. 


A.     Max  R.  Nicolai — N-i-c-o-l-a-i. 
Q.     What  is  your  address,  Mr.  Nicolai? 
A.     2327  Harvard  North. 
Q.     And  your  occupation  T 
A.     I  am  an  attorney  at  law. 
Q.     Do  you  know  Harold  Hopkins*? 
A.     I  have  met  Harold  Hopkins. 
Q.     Do  you  see  him  here  in  the  courtroom? 
A.     I  am  not  sure.  [74] 

Mr.  Harris:    May  Plaintiff's  Exhibit  1  be  shown 
to  the  witness? 

(PlaintifrV  Exhibit  1  hnnded  to  tlie  witness.') 
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Q.  (By  Mr.  Harris)  :  Mr.  Nicolai,  you  are  being 
handed  now  Plaintiff's  Exhibit  1.  Would  you  refer 
to  it,  please,  and  state  whether  or  not  you  have  ever 
seen  it  before — or  the  original  of  it? 

The  Witness :  May  I  take  a  minute  to  read  this, 
your  Honor? 

The  Court:     Yes.  You  may  do  that. 

(Witness  examines  Plaintiff's  Exhibit  1.) 

A.     Yes,  I  have  seen  the  original  of  this  exhibit. 

Q.     Does  your  name  appear  thereon? 

A.     In  two  places  on  i)age  two. 

Q.     And  is  that  your  signature  ? 

A.     That  is  a  photostatic  copy  of  my  signature. 

Q.  And  do  you  appear  on  there  both  in  the  ca- 
pacity of  attorney  and  as  notary  public,  is  that  cor- 
rect? A.     That  is  correct. 

Q.     And  whose  signature  did  you  notarize? 

A.     The  signature  of  Harold  Y.  Hopkins. 

Q.  And  on  what  day  did  you  notarize  that  sig- 
nature ? 

A.  According  to  the  document,  on  the  29th  day 
of  March,  1952.  [75] 

Q.  And  did  Harold  Hopkins  appear  before  you 
and  sign  that  in  your  presence? 

A.  I  don't  have  any  independent  recollection  of 
it,  but  T  assume  he  did. 

Q.  And  you  say  you  don't  see  the  individual  in 
this  courtroom  then  who  signed  that  in  your  pres- 
ence? 

A.     I  have  a   very  poor  memory  as  to  persons 


United  States  of  America  10 -i 

(Testimony  of  Max  R.  Nicolai.) 

unless    it    be     somebody    I     am     extremely     well 

acquainted  with.  I  am  not  sure. 

Q.  Were  you  re])resenting  tlie  White  Center 
Athletic  Club  at  this  time*?  A.     Certainly. 

Q.  And  one  of  the  officers  came  in  and  retained 
you,  did  he  ? 

A.  No.  I  don't  think  any  of  the  officers  of  the 
club  retained  me.  I  think  Mr.  Desimone  retained  me. 

Q.  Did  you  ever  talk  to  any  of  th(^  officers  of  the 
club?  A.     Yes. 

Q.     What  officers  did  you  talk  to? 

A.  I  am  sure  I  talked  to  Mr.  Hopkins,  and  I 
don't  remember  who  the  other  officers  are. 

Q.  From  whom  did  you  receive  the  information 
that  appears  in  the  verification  just  above  the 
Hopkins'  signature  there?  [76] 

A.  Well,  T  don't  recall.  I  could  have  received  it 
either  from  the  corporation  papers  or  from  Mr. 
Hopkins  himself. 

Q.  And  you  have  no  independent  recollection  of 
that?  A.     I  do  not. 

Q.  Did  you  swear  Mr.  Hopkins  at  the  time  that 
he  signed  that? 

A.  I  have  no  independent  recollection  of  that, 
but  that  is  my  practice. 

Q.  And  you  had  no  particular  purpose  for  not 
followinu  that  practice  on  this  occasion,  did  you? 

A.     I  did  not. 

Q.  And  for  all  intents  and  purposes  you  did 
follow  that  practice?  A.     Yes,  sir. 

Q.     And  to  you7'  knowleds'e  INIr.  Hoi)k^n^  di^i  •^■'^- 
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pear  before  you  and  signed  that,  is  that  correct? 

A.     Yes,  sir. 

Q.     And  you  don't  recognize  him  here  today *? 

A.  Well,  I  am  not  sure.  I  would  say  it  is  the 
man  sitting  in  the  front  row,  the  one  in  the  middle, 
but  I  am  not  absolutely  positive. 

Mr.  Harris :    Tour  witness. 

Mr.  Spiller:  No  questions  if  the  Court  [77] 
please. 

The  Court :     You  may  step  down. 
(Witness  excused.) 

Mr.  Harris :    May  Mr.  Nicolai  be  excused  ? 

The  Court:     Any  objection? 

Mr.  Spiller:     No  objection. 

The  Court:  He  may  be  excused  and  may  go  on 
about  his  business  if  that  is  his  wish. 

Mr.  Harris:  I  would  like  to  call  Mr.  Whittall  if 
he  is  present  yet. 

(No  answer.) 

The  Court:     There  is  no  response. 

Mr.  Harris:     I  will  call  Mrs.  Schwier. 

DIXIE  SCHWIEE 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
By  Mr.  Harris: 

Q.     Would  you  state  your  name,  please? 
A.     Dixie  Schwier — S-c-h-w-i-e-r. 


United  States  of  America  109 

(Testimony  of  Dixie  Schwier.) 

Q.     And  what  is  your  address,  Mrs.  Schwier? 

A.     4502  West  Concord,  Seattle.  [78] 

Q.     And  generally  in  what  section  of  the  city  is 
that?  A.     In  West  Seattle. 

Q.     Are   you    familiar   with   the    White    Ccaiter 
Athletic  Club?  A.     Yes. 

Q.     And  vv^here  it  is  located?  A.     Yes. 

Q.     Have  you  ever  been  there  ?  A.     Yes. 

Q.     And  do  you  know  Mrs.  Johnsen  who  testified 
hero  earlier  this  morning?  A.     Yes,  I  do. 

Q.     Do  you  belong  to  any  organization  similar  to 
the  one  that  she  belongs  to? 

A.     It  is  the  same  Orthopedic  Guild,  the  Dr.  Ed- 
ward Lincoln  Smith  Guild. 

Q.     Now,  have  you  ever  been  to  the  White  Center 
Athletic  Club?  A.     Yes,  I  have. 

Q.     Have  you  ever  been  there  and  contacted  any 
of  the  defendants  who  are  on  trial  here  today? 

A.     Yes. 

Q.     Whom  did  you  contact? 

A.     A  Mr.  Hopkins.  [79] 

Q.     And  do  you  know  when  that  was  ? 

A.     I  know  approximately. 

Q.     And  when  was  it  ? 

A.     In  January  of  1952. 

Q.     And  where  was  it  ? 

A.     At  the  White  Center  Athletic  Club. 

Q.     And  do  you  know  about  what  time  it  v\'asf 

A.     Only  that  it  was  in  the  evening  after  (li]iiier. 
but  not  lat(\ 


1 10  Peter  Desimone,  et  al.,  vs. 

(Testimony  of  Dixie  Schwier.) 

Q.  And  who  was  with  you,  if  any  one,  at  that 
time  ?  A.     My  husband. 

Q.  And  where  was  it  if  any  conversation  took 
place  with  Mr.  Hopkins? 

A.     In  the  vestibule  of  the  club. 

Q.     And  what  did  you  say  to  him,  if  anything? 

A.  We  were  making  arrangements  for  a  dinner 
dance  that  our  Guild  wanted  to  have,  and  as  ways 
and  means  chairman  1  wanted  to  make  the  final 
arrangements  about  the  dinner,  the  cost  of  the  din- 
ner, and  the  arrangements  for  serving  drinks. 

Q.  And  what,  if  anything,  did  he  say  to  yon  in 
]'esi)onse  to  that? 

A.  That  the  club  would  furnish  dinner  at  fifty 
cents  a  plate,  I  believe,  that  we  could  charge  what- 
ever we  wanted  to,  the  proceeds  to  go  to  the  Ortho- 
])edic  Hospital,  [80]  that  our  members  and  our 
guests  could  buy  drinks  at  the  club,  regular  drinks 
at  fifty  cents  and  fancier  drinks  at,  I  believe,  sixty 
cents  or  sixty-five  cents  perhaps. 

Q.  And  how  long  did  this  conversation  take 
place  ? 

A.  Oh,  T  should  say  not  over  ten  or  fifteen  mii]- 
utes. 

(}.  Were  those  arrangements  offered  by  Mr. 
H(»])kins  nccepted  ]\y  you?  A.     Yes. 

Q.  And  were  arrangements  made  tluni  to  have 
this  dinner  dance?  A.     Yes. 

Q.     And  when  was  the  dinner  danco  to  ])o  hr^ld  ? 

A.     "February  29th. 

Q.     Ofwhntyear?  A.     1952. 
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Q.     And  did  you  hold  such  a  dance  on  that  day  i 

A.     Yes,  we  did. 

Q.     Did  you  attend  it  ?  A.     Yes,  I  did. 

Q.  What  time  of  the  evening  did  you  first  arrive 
tliere  on  February  29,  1952? 

A.  I  should  say  around  seven  o'clock.  We  had 
arranged  to  have  several  guests  and  we  w^anted  to 
be  there  to  meet  them  because  we  had  a  large  table. 

Q.     And  that  was  in  the  evening,  wasn't  it?  [81] 

A.    Yes. 

The  Court :    What  date  in  February,  did  you  say  ? 

The  Witness:  February  29th.  I  remember  it  be- 
cause it  was  Leap  Year  Day,  1952. 

The  Court:     You  may  inquire. 

Q.  (By  Mr.  Harris)  :  And  after  you  arrived 
there,  what,  if  anything,  did  you  do? 

A.  We  had  cocktails  before  dinner.  We  had 
planned  to  have  dinner  served  at  8:00  or  8:30  or 
thereabouts. 

Q.  And  how  did  you  go  about  getting  those 
cocktails  ? 

A.  The  same  as  in  any  club.  We  ordered  from 
the  waitress  or  from  the  bartender.  Some  of  the 
men  ordered  from  the  bartender  because  the  grouj) 
was  getting  quite  large,  and  the  waitresses  were 
pretty  busy. 

Q.     What  type  of  cocktails  did  you  order? 

A.     Well,  just  regular  highballs  mostly,  T  be]iev(^ 

Q.     What  did  they  contain? 

A.  Whisky  and  water  or  Scotch  and  soda  oi* 
similar. 
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Q.  And  what,  if  anything,  did  you  pay  for  those 
drinks?  A.     Fifty  cents. 

Q.  And  do  you  know  what  liquor  was  used  to 
fix  those  cocktails  *? 

A.  I  haven't  any  idea.  It  wasn't  our  [82]  con- 
cern. 

Q.     Did  you  bring  any  liquor  with  you*? 

A.     No.  We  didn't. 

Q.     Did  your  husband?  A.     No. 

Q.  Did  any  members  of  your  party  or  your 
guests  ?  A.     No. 

Q.  Did  any  member  of  the  Guild,  as  far  as  you 
know,  bring  any  liquor  Avith  them  I  A.     No. 

Q.  Did  other  members  of  the  Guild  buy  liquor 
in  the  same  manner  you  did?  A.     Yes. 

Mr.  Spiller:  Object  to  that,  if  the  'oiwt  please. 
It  is  not  the  best  evidence  of  that. 

The  Court:     That  objection  is  overruled. 

Mr.  Toulouse:  I  object  to  the  foiryi  of  the  ques- 
tion, your  Honor. 

The  Court:    The  objection  is  overruled.  Proceed. 

Mr.  Harris:     Your  witness. 

Cross-Examination 
By  Mr.  Toulouse: 

Q.  Win  you  now  look  at  Plaintiff's  Exhibit  3 
which  is  before  you?  Do  you  recall  having  seen  [83] 
the  original  of  that  lisf? 

A.  Just  a  glance,  I  bolieve.  It  wasn't  given  to 
me.  but  Mrs.  Johnsen.  fo  v:hom  it  was  rnvoii.  I  do 
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recall  her  saying:  ^*I  wonder  what  I  am  supj)ose(i 

to  do  with  this/'  and  I  didn't  know  either. 

Q.     You  do  recall  seeing  it  ? 

A.     Yes;  just  briefly. 

Mr.  Toulouse :     That  is  all. 

Mr,  Harris :  May  Mrs.  Schwier  be  excused,  your 
Honor  ? 

The  Court:  Mrs.  Schmer  is  excused  from  the 
stand. 

(Witness  excused.) 

Mr.  Harris:  May  she  be  excused  from  further 
attendance  ? 

The  Court:     Any  objection? 

Mr.  Toulouse:     No  objection. 

The  Court:  You  are  excused  and  may  go  on 
about  your  business  if  that  should  be  your  wish. 

Mr.  Harris:     Mrs.  Noble. 

LIDA  ANDRA  NOBLE 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  [84]  follows: 

Direct  Examination 
By  Mr.  Harris : 

Q.  Would  you  state  your  name,  please,  and 
spell  it? 

A.  Lida  Andra  Noble — L-i-d-a  Andra  A-n-d-r-a 
Noble  N-o-b-l-e. 

Q.     Mrs.  Noble,  where  do  you  reside? 

A.     West  Seattle,  10r)15  Maiine  View  Drive. 
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Q.  And  are  you  acquainted  with  Mrs.  Schwier 
and  Mrs.  Johnsen? 

A.  Yes.  They  belong  to  the  same  Orthopedic 
Guild  whicli  I  do,  Dr.  Edward  Lincoln  Smith  Guild. 

Q.  And  did  you  belong  to  that  Guild  on  Febru- 
ary 29, 1952?  A.     Yes. 

Q.  Did  you  attend  a  dinner  dance  given  by  that 
Guild  on  that  date?  A.     Yes. 

Q.     Where  was  that? 

A.    At  the  White  Center  Athletic  Club. 

Q.  And  that  evening — do  you  recall  Mrs.  John- 
sen  and  Mrs.  Schwier  being  present  on  that  evening? 

A.     Oh,  yes. 

Q.  What  time  did  you  amve  there  on  that  eve- 
ning? [85] 

A.  Well,  I  think  it  was  around  7 :30. 1  came  early 
to  help  Mrs.  Johnsen  take  the  money  at  the  door  and 
the  tickets. 

Q.     And  you  did  that,  did  you? 

A.    Yes,  I  did. 

Q.  During  the  course  of  the  evening,  did  you 
partak(^  of  any  of  the  refreshments  out  there? 

A.    Yes,  I  did. 

Q.     What,  in  particular? 

A.     You  mean  the  food  or  the  liquor? 

Q.    Well,  both.  Did  you  do  both? 

A.  Yes.  I  had  dinner  there.  I  don't  remember 
what  it  was.  They  had  turkey  and  fish,  I  think,  for 
dinner,  your  choice. 

Q.     Did  you  have  any  drinks? 

A.     I  had  two  daiquiris  before  dinner. 

The  Court:     Two  what? 
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The  Witness:     Two  daiquiris. 

The  Court:     Spell  it. 

The  Witness:    I  don't  know  how  to  spell  it. 

The  Court:     What  are  they? 

The  Witness :    It  is  a  rum  mixed  drink. 

Q.  (By  Mr.  Harris)  :  And  what  procedure  did 
you  follow  in  ordering  that  drink  or  those  [86] 
drinks  ? 

A.  Well,  the  waitress  came  around  to  our  table 
and  asked  what  we  wanted,  and  I  told  my  husband 
what  I  wanted,  and  he  told  the  waitress  and  he  put 
the  money  on  the  table,  and  she  picked  it  up. 

Q.     Did  it  contain  alcohol  as  far  as  you  know? 

A.  Well,  as  far  as  T  know,  I  would  certainly 
jud^'e  it  did. 

Q.  And  how  many  drinks  did  you  say  you  had 
there?  A.     I  had  two. 

Q.     Two  of  the  same  kind?  A.     Yes. 

Q.  During  the  course  of  the  evening,  did  you 
receive  anything  from  any  of  the  employees  or 
members  out  there  ? 

A.  Yes,  T  did.  I  received  a  list  of  liquors  from 
Charlotte  Fulford.  I  later  found  out  her  name  w^as. 
Sh(^  was  a  young  girl.  She  came  to  me  as  I  sat  at  the 
door,  as  I  was  taking  the  money  and  the  tickets,  and 
she  came  over  and  handed  me  a  list  of  liquors  and 
said:  '^This  is  a  list  of  the  liquors  that  we  have  for 
yowv  (Orthopedic  Guild.  They  are  behind  the  bar 
with  your  name  on  them,  and  if  we  have  any  trouble 

with  the  State  Liquor  Board  about .''  Well,  now. 

T  c'lTvt  remcmiber  th(^  exnct  v;ords.  hvA  the  id(v-)  "^vrs 
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that  if  they  had  any  trouble,  anybody  came  in  to 

inquire  about  a  liquor  license [87] 

Mr.  Toulouse:    Now,  I  ask  that  that  all  go  out. 

The  Court:  You  will  either  have  to  state  w^hat 
she  said  or  the  substance  and  effect  of  her  words. 

A.  Well,  the  substance  was  that  we  were  to  claim 
the  bottles  behind  the  bar,  the  list  of  bottles  that 
she  had  listed  on  the  paper  as  ours,  and  say  that  we 
had  brought  them. 

The  Court:  Under  what  circumstances  did  she 
say  you  would  do  that,  if  she  made  any  such  state- 
ment? 

The  Witness :  If  they  had  trouble  about  a  liquor 
license. 

Mr.  Toulouse:  I  still  move  it  be  stricken,  because 
it  is  still  hearsay  as  to  any  of  these  defendants. 
There  is  no  connection  between  the  alleged  person 
who  spoke  to  this  woman  outside  of  the  presence 
of  these  defendants. 

The  Court:  Subject  to  further  proof  to  connect 
this  person  up  with  the  establishment,  the  objection 
is  overruled.  You  may  renew  the  objection  if  it  is 
not  properly  done. 

Q.  (By  Mr.  Harris) :  As  far  as  you  know,  who 
was  Charlotte  Fulfordf 

A.  She  was  the  person  to  whom  I  paid  the  money 
for  our  dinners. 

The  Court :     Where  ?  At  what  place  ?  [88] 

The  Witness:  At  the  White  Center  Athletic 
Club. 

The  Court:     On  what  date? 
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The  Witness :     February  29,  1952. 

The  Court :     You  may  inquire. 

Q.  (By  Mr.  Harris)  :  Do  you  recall  what  the 
list  was  that  she  gave  to  you  on  that  evening? 

Mr.  Toulouse:  I  object  to  that  on  the  grounds 
that  the  list  is  the  best  evidence. 

The  Court:  The  objection  is  overruled.  Answer 
yes  or  no. 

The  Witness :    Would  you  repeat  the  question  ? 

The  Court:     Read  it. 

(Last  question  read  by  the  reporter.) 

A.  Do  you  mean  could  I  tell  you  exactly  what 
was  on  the  list? 

Q.     To  the  best  of  your  recollection,  yes. 

A.  T  couldn't.  I'm  sorry.  It  was  just  a  list  of 
various  different  kinds.  There  was  Seagram's  on 
it  and  Old  Crow.  I  glanced  at  it  as  I  was  busy  tak- 
ing money  and  taking  tickets,  and  I  didn't  read  it, 
memorize  it. 

Q.  What  is  your  best  recollection  as  to  the  in- 
formation contained  on  the  list  ? 

Mr.  Toulouse:  The  witness  has  answered  that 
question — that  she  just  glanced  at  it  and  has  no  [89] 
recollection. 

The  Court:  The  objection  is  overruled.  I  do  not 
believe  that  she  has  answered  the  question  directly. 

Mr.  Harris:     May  Plaintiff's  Exhi})it  3 

The  Court:  Do  you  withdraw  that  last  question 
stated  by  you? 

Mr.  Harris:     No.  T  think  she  answered  it. 
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The  Court:  She  may  have  made  an  answer  be- 
fore you  asked  the  question,  but  I  do  not  think  she 
has  answered  the  question.  She  may  have  made  a 
statement  as  to  something  that  was  not  before  her. 

Mr.  Harris :     May  the  question  be  read  to  her  ? 

The  Court:     Yes. 

(The  last  question  was  read  by  the  reporter 
as  follows:  ^^What  is  your  best  recollection  as 
to  the  information  contained  on  the  list?") 

A.  My  best  recollection  is  that  it  was  a  list  of 
liquors. 

Q.  Did  it  designate  the  number  of  bottles,  do  you 
know  ? 

Mr.  Toulouse:     I  object  to  that. 

The  Court:     The  objection  is  overruled. 

A.     I  don't  remember. 

Q.  If  you  were  able  to  see  the  list  or  a  copy  [90] 
of  the  list,  would  that  assist  you  in  any  way? 

A.    Yes,  it  would. 

Mr.  Harris:  May  Plaintiff's  Exhibit  3  be  shown 
to  the  witness? 

(Plaintiff's  Exhibit  3  handed  to  the  witness.) 

Q.  (By  Mr.  Harris)  :  Mrs.  Noble,  would  you 
look  at  Plaintiff's  Exhibit  3  for  identification  and 
read  it  over  and  see  if,  after  you  have  read  it  over, 
that  assists  you  in  any  way  in  refreshing  your  recol- 
lection as  to  the  list  that  you  saw  that  evening? 

A.     This  looks  like  a  photostatic  copy  of  it. 

0.     W(^ll.   1   want  vou  to  nnsAvor  niv  ouestion  if 
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you  can.  A.     I  would  say  definitely  it  was. 

Q.     Well,  my  question 

The  Court:     Read  the  question. 

Mr.  Harris :     Listen  to  m}^  question. 

(Question  read  by  the  reporter  as  follows: 
*^Mrs.  Noble,  would  you  look  at  Plaintiff's  Ex- 
hibit 3  for  identification  and  read  it  over  and 
see  if,  after  you  have  read  it  over,  that  assists 
you  in  any  way  in  refreshing  your  recollection 
as  to  the  list  that  you  saw  that  evening?'') 

A.     It  does  refresh  my  memory.  [91] 

Q.  Now,  what  is  your  testimony  then  as  to  what 
the  list  that  you  received  on  February  29,  1952,  what 
its  contents  were? 

]\[r.  Toulouse:  I  object  to  that.  The  list  is  still 
the  best  e\ddence.  She  says  that  she  had  no  recol- 
lection as  to  what  is  on  the  list.  Therefore,  the  list 
is  the  best  evidence  and  whatever  may  or  may  not 
have  been  on  it. 

The  Court:  The  objection  is  overruled.  Will  you 
read  the  question  that  is  before  the  witness? 

(Last  question  read  by  the  reporter.) 

The  Comi::  Well,  if  you  are  going  to  have  the 
contents  read 

Mr.  Harris:    No.  Just  her  recollection. 

The  Court:  Well,  the  objection  is  sustained  to 
the  question.  The  question,  in  effect,  in  my  opinion, 
calls  for  her  to  state  the  contents  of  a  written  docu- 
ment. 

Mr.  Harris:     Oh,  T  see. 
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Q.  (By  Mr.  Harris)  :  Mrs.  Noble,  now  after 
having  refreshed  your  recollection  with  Plaintiff's 
Exhibit  No.  3  for  identification,  will  you  state  what 
your  recollection  is  now  of  the  contents  of  the  list 
that  you  saw  on  February  29,  1952  *? 

A.  It  had  the  name  of  our  Guild,  the  Dr.  Ed- 
ward Lincoln  Smith  Guild,  on  it.  It  had  a  list  of 
liquors  [92]  and  the  number  of  bottles  beside  each 
name  of  the  liquor. 

Mr.  Harris:     All  right.  Your  witness. 

Cross-Examination 
By  Mr.  Toulouse: 

Q.  Mrs.  Noble,  do  you  know  where  the  original 
of  that  list  is?  A.     No,  I  don't. 

Q.  You  have  no  way  of  identifying  that  as  a 
photostatic  copy  of  the  list?  A.     No. 

Q.  And  you  don't  know  whether  or  not  that  is  or 
is  not  a  copy,  do  you  ?  A.     No. 

Mr.  Toulouse:     That  is  all. 

Redirect  Examination 
By  Mr.  Harris : 

Q.     To  whom  did  you  give  that  list,  the  original  ? 
A.     T  gave  it  to  Mr.  Johnsen  and  told  him  to  give 
it  to  his  wife. 

Mr.  Harris:     All  right.  That  is  all. 
The  Court:     Step  down.  [93] 

(Witness  excused.) 
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Mr.  Harris:    May  Mrs.  XobJe  be  excused? 
Mr.  Toulouse:     No  objection. 
The  Court:    Mrs.  Noble  may  be  excused. 
Mr.  Harris:     Mr.  Turner. 

DEAN  S.  TURNER 
called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Harris: 

Q.     Would  you  state  your  name,  please? 

A.     Dean  S.  Turner. 

Q.     And  your  address,  Mr.  Turner? 

A.     10419  S.E.  13th  Street,  Bellevue,  Washington. 

Q.     And  what  is  your  occupation,  Mr.  Turner? 

A.  Enforcement  officer  for  the  Washington  State 
Liquor  Control  Board. 

Q.     And  how  long  have  you  been  so  employed? 

A.     Since  June  of  1947. 

Q.  Were  you  serving  in  that  capacity  during  the 
period  beginning  on  July  1,  1951,  and  ending  on 
May  8,  1952?  A.     I  was.  [94] 

Q.  Do  you  know  of  the  White  Center  Athletic 
Club?  A.     I  do. 

Q.     Do  you  know  where  it  is  located  ? 

A.     I  do. 

Q.     Where? 

A.  9616-1 7th  S.W..  Seattle,  King  County,  Wash- 
ington. 
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Q.  And  have  you  ever  been  to  that  establish- 
ments A.     I  have. 

Q.     When  were  you  there  the  first  time  1 

A.     The  first  time  was  in  May  of  1950. 

Q.  Well,  let  me  bring  you  up  to  this  period  now. 
When  were  you  there,  the  first  time  you  were  there, 
during  the  period  July  1,  1951,  to  May  8,  1952? 

A.     October  26,  1951. 

Q.     What  time  of  the  day  were  you  there? 

A.     Just  after  midnight,  about  12:15. 

The  Court:     AVhat  was  the  date? 

The  Witness:     October  26,  1951. 

Q.    Who  accompanied  you  there,  if  any  one  ? 

A.  Enforcement  Officer  Patrick  E.  Burke  and 
Enforcement  Officer  Harold  W.  Booth  of  the  Wash- 
ington State  Liquor  Control  Board,  and  other  offi- 
cers of  the  Board  and  the  County  Sheriff. 

Q.  Did  you  go  on  the  premises  on  that  particular 
evening?  [95]  A.     I  did. 

Q.  Did  you  see  any  of  the  defendants  there  at 
that  time?  A.     I  did. 

Q.    Who,  if  any  of  them,  did  you  see? 

A.     Russell  Felton. 

Q.    Do  you  see  him  here  in  court  today? 

A.    I  do. 

Q.  Would  you  mind  signifying,  if  you  can,  from 
the  witness  stand  which  one  of  the  defendants  Rus- 
sell Felton  is? 

A.  He  is  the  man  to  my  left  on  the  front  bench 
at  the  right-hand  side  of  the  courtroom. 
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Mr.  Harris:  May  it  be  stipulated  that  he  has 
pointed  out  Russell  Felton? 

Mr.  Spill  er:     Yes. 

Q.  (By  Mr.  Harris)  :  What,  if  anything,  did 
you  see  Mr.  Felton  do  on  that  particular  evening  ? 

A.     He  was  tending  the  bar  inside  the  premises. 

Q.  What,  if  anything,  did  you  do  on  that  par- 
ticular evening? 

A.  I  entered  the  premises  and  seized  the  in- 
toxicating liquors  which  were  found  there  behind 
the  bar. 

Q.     How  much  liquor  did  you  seize  ?  [96] 

A .  Four  hundred  and  twenty  bottles  of  spiritous 
liquor  and  some  two  hundred-plus  bottles  of  beer, 
malt  liquor. 

Q.  The  four  hundred  bottles  of  liquor  that  you 
seized,  was  that  all  unbroken  seals  or  broken  seals? 

A.  A  part  of  it  was  the  unbroken  seal,  that  is 
full  and  sealed  with  the  Government  seal.  Part  of 
it  was  open  bottles. 

The  Court:  How  many  bottles  of  malt  liquor  did 
you  say  you  found? 

The  Witness:  In  excess  of  two  hundred,  your 
Honor.  I  believe  250  or  270  bottles  and  cans,  a  com- 
bination. 

Mr.  Toulouse:  Your  Honor,  I  am  going  to  con- 
tinue to  permit  this  witness  to  be  interrogated  as  to 
what  he  did,  but  subject  to  the  Court's  permitting 
me  to  say  that  T  will  make  a  motion  to  su])press 
this  evidence  if  it  app(^ars  that  this  individual 
seized  this — whatever  he  seiz(»d — without  a  warrant 
and  not  pursuant  to  some  lawful  authority. 
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The  Court:  You  had  l^etter  make  your  objec- 
tions. You  will  have  to  make  the  record,  and  I  will 
rule  on  your  objections  at  the  time  made. 

Q.  (By  Mr.  Harris) :  Were  there  any  Federal 
officers  with  you  at  this  time?  [97] 

Mr.  Toulouse:  Just  a  minute.  I  object  to  and 
move  to  strike  what  the  witness  has  heretofore  testi- 
fied to  with  respect  to  his  seizing  420  bottles  of 
spiritous  liquor  on  the  ground  that  there  is  now  no 
showing  as  yet  of  any  relevancy  between  this  liquor 
and  the  White  Center  Athletic  Club  or  any  showing 
as  to  its  ownership  or  any  showing  as  to  the  fact 
that  the  sealed  liquor  was  liquor  or  any  showing 
that  it  was  the  property  of  any  of  these  defendants 
or  any  showing  that  any  of  these  defendants  were 
selling  it. 

The  Court:  The  motion  is  denied.  Objection 
overruled. 

Q.  (By  Mr.  Harris)  :  Were  there  any  Federal 
officers  with  you  on  this  occasion "? 

A.  No,  just  the  State  and  County  officers  exe- 
cuting a  search  warrant  from  the  State  Court. 

Q.  And  was  there  anything  unusual  about  the 
bottles  that  were  not  broken,  about  the  seals,  or  the 
ones  that  were  broken? 

A.  Well,  not  particularly  unusual.  Some  of  the 
opened  bottles  have  what  we  call  pouring  spouts, 
dispensing  spouts,  in  the  neck  of  the  bottles. 

Q.  Did  you  have  a  conversation  with  Mr.  Felton 
at  that  time  !  [98]  A.     I  did. 

Q.     Who  else  was  present? 
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A.  Officers  Booth  and  Burke  of  the  Washington 
State  Liquor  Control  Board. 

Q.  What,  if  anything,  did  you  say  to  Mr.  Felton 
at  that  time"? 

A.  I  inquired  of  the  operation,  was  he  selling 
whisky  ? 

Q.     What  did  he  say,  if  anything? 

A.  No.  He  was  selling  service,  operating  a  bottle 
club. 

Q.     Is  that  what  Mr.  Felton  said  ?  A.     Yes. 

Q.     Did  you  ask  him  anything  else? 

A.  I  asked  him  to  see  the  Federal  retail  liquor 
dealer's  tax  stamp. 

Q.     And  what,  if  anything,  did  he  say  then? 

A.  He  did  not  know  if  they  had  one  or,  if  so, 
where  it  was. 

Q.  Did  you  have  any  further  conversation  with 
him? 

A.  Not  that  comes  to  my  memory  at  this  moment, 
counsel. 

Q.  All  right.  Did  you  go  out  to  the  White  Center 
Athletic  Club  on  a  subsequent  occasion? 

A.     I  did.  [99] 

Q.     When  was  the  next  time  that  you  went  there? 

A.     January  18,  1952. 

Q.     Who  went  with  you,  if  anyone? 

A.  Enforcement  Officers  Patrick  E.  Burke  and 
H.  W,  Booth  of  the  Washington  State  Liquor  Con- 
trol Board. 

Q.  What  time  on  November  18th — excuse  me — 
January  18tli,  1952,  did  you  go  there,  if  you  recall  t 
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A.  In  the  evening,  before  the  midnight  hour, 
about  11:20—11:30  p.m. 

Q.  And  were  there  any  Federal  officers  with 
you  ?  A.     None. 

Q.  Did  they  know  that  you  were  going  there,  as 
far  as  you  know  ? 

Mr.  Spiller:     I  object  to  that,  if  the  Court  please. 

The  Court:     The  objection  is  overruled. 

A.     I  have  no  knowledge  that  they  knew. 

Q.     And  why  did  you  go  there  ? 

A.     To  execute  a  State  search  warrant. 

Mr.  Toulouse:  I  object  to  that.  Why  he  went 
there  is  immaterial. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Harris) :  Did  you  see  any  of  the 
defendants  there  on  that  occasion?  [100] 

A.     I  did. 

Q.     Wlu),  if  any^  A.     Bert  DePierris. 

Q.  And  what,  if  anything,  w^as  he  doing  when 
you  arrived  there? 

A.     H(^  was  tending  the  bar  on  the  premises. 

Q.  Did  you  see  any  other  of  the  defendants  there 
on  that  occasion?  A.     I  believe  not. 

Q.  Did  you  see  any  liquor  on  the  premises  at 
that  time?  A.     I  did. 

Q.     And  where  did  you  see  it? 

A.     Behind  the  bar. 

Q.     And  how  much  of  it  did  you  see  ? 

A.  AYell,  there  were  about  150-plus  bottles  of  spi- 
ritous  liquor  and  a  quantity  of  malt  liquor,  beer. 
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Q.  And  what,  if  anything,  did  you  do  with  that 
liquor? 

A.  Took  it  into  custody,  seized  it  under  the  war- 
rant. 

Q.  And  were  there  any  broken  or  unbroken 
seals  in  that  liquor? 

A.  There  was  both,  both  unbroken  seals  and 
broken  sealed  liquor. 

Q.  Are  you  able  to  estimate  the  number  of  each 
type?  [101] 

A.  There  were  several  unbroken.  I  don't  know 
the  exact  count,  counsel. 

Mr.  Harris:     May  this  be  marked? 

The  Court:  It  may  be  marked  Plaintiff's  Ex- 
hibit No.  6  for  identification. 

(Inventory  and  Receipt  marked  Plaintiff's 
Exhibit  6  for  identfication.) 

Q.  (By  Mr.  Harris) :  Mr.  Turner,  you  are 
being  handed  Plaintiff's  Exhibit  No.  6  for  identi- 
fication. Will  you  state  what  that  is,  if  you  know  ? 

A.  A  receipt  for  property  seized  by  the  Wash- 
ington State  Liquor  Control  Board. 

Q.     Is  that  the  original  or  a  copy? 

A.     A  copy. 

Q.  To  whom  did  you  give  the  original,  if  any 
one  ? 

A.  To  Hon.  Guy  B.  Knott,  Justice  of  the  Peace, 
Seattle  Precinct,  King  County,  Washington. 

Q.     And  is  this  an  exact  copy  of  the  original? 

A.     Yes,  made  at  the  same  time  as  the  original 
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by  use  of  carbon  paper,  made  several  copies. 

Q.     Who  made  that? 

A.  Officer  Booth  and  I,  in  combination,  made 
this  list.  [102] 

Q.  And  in  whose  possession  has  it  been  since 
that  time  ? 

A.  A  part  of  the  Washington  State  Liquor  Con- 
trol Board  file  in  possession  of  the  Board  in  my 
office. 

Q.  And  is  it  part  of  the  official  records  of  that 
Board?  A.     It  is. 

Q.     And  you  brought  them  here  today,  have  you? 

A.     I  did. 

Q.     And  does  your  signature  appear  on  there  ? 

A.     It  does. 

Q.     And  the  signature  of  Mr.  Booth? 

A.     Yes. 

Q.     Have  you  stated  what  it  is? 

A.     A  list  of  spirit ous  and  malt  liquors. 

Q.     Pertaining  to  what? 

A.  Pertaining  to  the  property  seized  from  the 
White  Center  Athletic  Club,  Incorporated,  9616 
17th  S.W.,  King  Coimty,  Washington,  on  January 
18.  1952,  at  the  hour  of  11:20  p.m. 

Mr.  Harris:     I  will  offer  Plaintiff's  Exhibit  6. 

Mr.  Spiller:     No  objection. 

The  Court:    Admitted. 

(Plaintiff's  Exhibit  6  received  in  evidence.) 

Q.  (By  Mr.  Harris) :  Did  you  have  a  conver- 
sation with  Mr.  I)ePi(»rris  on  January  18,  1952? 
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A.     I  did. 

Q.     Where  was  this  conversation? 

A.  Behind  the  bar  and  again  in  the  reception 
room  at  the  front  of  the  premises  and  then  in  the 
automobile  later. 

Q.  All  right.  Let's  take  the  first  one  then,  be- 
hind the  bar.  Who  else  was  present  when  you  had 
the  conversation? 

A.  Officer  H.  W.  Booth  and  Officer  Patrick 
Burke  of  the  Washington  State  Li(|uor  Control 
Board. 

Q.  What,  if  anything,  was  said  to  Mr.  DePierris 
at  that  time? 

A.  We  asked  if  he  was  selling  liquor.  He  told 
us  no;  he  was  selling  a  service,  charging  only  for 
serving  liquor. 

Q.     Was  that  all  at  that  time? 

A.  That  was  the  major  portion  of  that  particu- 
lar conversation. 

Q.  Who  was  present  at  the  time  you  had  the 
conversation  with  him  in  the  lobby  or  the  entrance? 

A.  Well,  it  is  the  entrance  between  the  check 
room  a]id  the  bar  room  itself.  Officer  Burke  was 
present  there.  [104] 

Q.  What,  if  anything,  did  you  say  to  Mr.  De- 
Pierris at  that  time  and  what  did  he  say  to  you? 

A.  I  inquired  to  see  the  retail  liquor  dealer's 
Fedei'al  tax  stamp  for  the  premises. 

Q.     What  did  he  say,  if  anything? 

A.  He  didn't  know  about  the  stam]),  in  fact, 
didn't  know  what  such  document  was,  nnd  1  pro- 
ceeded to  explain  to  him  that  it  was  i\  Federal  tax 
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for  selling  liquor.  He  again  told  me  he  wasn't  sell- 
ing liquor;  he  was  only  serving  liquor  for  a  service 
charge. 

Q.  You  say  you  had  another  conversation  with 
him  in  an  automobile?  A.     Yes. 

Q.  And  who,  if  any  one  besides  yourself  and  Mr. 
DePierris,  was  present  at  that  time"? 

A.     Officer  Booth  of  the  Liquor  Board. 

Q.  And  what  did  you  say  to  Mr.  DePeiTis  at 
that  time  and  what  did  he  say  to  3^ou,  if  anything  ? 

A.  Well,  that  was  principally  Mr.  Booth's  con- 
versation. I  was  in  it  and  listened  to  it.  It  was 
about  the  Federal  stamp,  the  Federal  retail  liquor 
dealer's  tax  stamp. 

The  Court:  He  has  not  answered  the  question 
and  has  not  said  he  did  not  know  the  answer.  Do 
you  withdraw  the  question  *?  [105] 

Mr.  Harris:  Under  the  circumstances  that  he 
himself  did  not  conduct  the  conversation,  yes. 

Q.  (By  Mr.  Harris)  :  What  did  you  overhear 
Mr.  DePerris  and  Mr.  Booth  discuss  in  the  auto- 
mobile on  that  particular  occasion? 

A.  The  Federal  retail  liquor  dealer's  tax  stamp. 
Mr.  Booth  explained  to  him  what  the  document  was 
and  what  it  was  for,  and  he  seemed  to  be  enlightened 
by  the  conversation. 

Q.  All  right.  After  January  18,  1952,  did  you  go 
out  to  the  White  Center  Athletic  Club  on  another 
occasion?  A.     I  did. 

Q.     When  was  that?  A.     February  4,  1952. 

Q.     And  do  you  recall  what  time  it  was  then? 
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A.     Late  evening,  10:45  p.m. 

Q.     And  with  whom  did  you  go? 

A.  Enforcement  Officer  Patrick  Burke  of  the 
Liquor  Board,  Enforcement  Officer  Harold  Booth 
of  the  Liquor  Board,  and  other  officers. 

Q.  Were  there  any  Federal  officers  with  you  on 
that  occasion?  A.     No.  [106] 

Q.  To  your  knowledge,  do  you  know  whether  or 
not  they  knew  about  your  going  out  there  at  that 
time  ?  A.     No. 

Q.     Wliy  did  you  go  out  there? 

A.  To  execute  a  State  search  warrant  to  search 
for  liquor. 

Q.  What  happened,  if  anything,  after  you  ar- 
rived there  ? 

A.  We  entered,  stood  by  the  bar  a  few  moments. 
The  room  was  in  partial  darkness,  a  film  being 
shown.  Observed  Mr.  Peter  Desimone  and  Mr.  Bert 
DePierris  tending  the  bar  there,  pouring  liquor  into 
glasses  and  serving  the  same  and  putting  the  money 
in  the  cash  register. 

Q.  Did  you  see  any  of  the  other  defendants 
there  that  evening? 

A.     Mr.  Harold  Hopkins  was  at  the  door. 

Q.    What  door? 

A.  The  door  to  the  check  room  which  opens  both 
into  the  barroom  and  into  the  reception  room. 

Q.  What,  if  ami:hing,  was  he  doing  there  at  the 
door?  A.     He  was  tending  the  door. 

Ti-e  Court:     Who  was  that? 

The  Witness:     Harold  Hopkins.   [107] 
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Q.  (By  Mr.  Hams)  :  Did  he  see  you,  to  your 
knowledge  ? 

A.     After  we  came  in,  he  did,  yes. 

Q.  What  if  anything  did  you  do  after  you  got 
inside  ? 

A.  Went  behind  the  bar,  talked  to  Mr.  Desimone, 
seized  thirteen  bottles  of  spiritous  liquor. 

Q.  Were  the  seals  on  those  thirteen  bottles  bro- 
ken or  not  broken? 

A.     Some  of  both,  counsel. 

Q.  Did  you  have  any  conversation  with  Peter 
Desimone  on  that  particular  occasion? 

A.     I  did. 

Q.  Who  else  was  present  when  you  had  that  con- 
versation ? 

A.     Officer  Harold  Booth  of  the  Liquor  Board. 

Q.     Where  was  this   conversation  held? 

A.  Behind  the  bar  and  again  in  the  same  location 
up  at  the  front  of  the  building  next  to  the  check 
room. 

Q.  In  the  conversation  that  you  had  with  Mr. 
Desimone  behind  the  bar,  what  did  you  say  and  what 
did  he  say,  if  anything  ? 

A.  We  asked  which  of  the  bottles  was  house 
stock,  meaning  property  of  the  club.  Mr.  Desimone 
pointed  out  thirteen  which  he  identified  to  us  as 
house  stock. 

Q.  And  are  those  the  thirteen  bottles  that  you 
just  mentioned  that  you  seized?  [108] 

A.     Yes. 
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Q.  Was  there  any  further  conversation  there  be- 
hind the  bar  at  that  time? 

A.     Not  particularly. 

Q.  Did  you  then  have  a  conversation  with  him 
out  in  the  vestibule  or  the  waiting  room? 

A.     Yes,  I  did. 

Q.     Who  was  present  then? 

A.     Officer  Patrick  Burke. 

Q.  What  if  anything  did  you  say  to  him  then 
and  what  if  anything  did  he  say  to  you? 

The  Court:     You  mean  Patrick  Burke? 

Mr.  Harris:     No.  Excuse  me,  Your  Honor. 

Q.  (By  Mr.  Harris) :  Who  else  beside  Mr. 
Burke  and  yourself  were  present  at  this  conver- 
sation ? 

A.  Mr.  Desimone  and  Mr.  Hopkins  a  part  of  the 
time. 

Q.     What  was  the  conversation  there? 

A.  He  inquired  of  Mr.  Desimone  to  see  the  re- 
tail liquor  dealer's  Federal  tax  stamp  for  the  prem- 
ises. 

Q.     And  what  did  he  say,  if  anything? 

A.  That  they  didn't  need  one  because  they 
weren't  selling  whiskey;  they  were  just  selling  serv- 
ice. 

Q.  AVas  Mr.  Ho])kins  present  when  this  conver- 
sation was  had?  [109] 

A.  He  was  there  in  that  area,  general  area,  the 
small  checkroom. 

Y.     Did  he  participate  in  the  conversation? 

A.     Not  with  WW  ])ersonally. 
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Q.  Did  you  have  any  further  conversation  with 
Mr.  Desimone  at  that  time*? 

A.  Yes.  We  talked  about  the  tax  stamp  at  some 
length,  and  I  made  the  rather  broad  comment  to  Mr. 
Desimone  that  he  had  been  in  the  game  a  long  time ; 
he  should  know  better  than  to  operate  a  liquor  place 
without  a  tax  stamp;  that  he  was  flirting  with  the 
penalty  to  McNeill  Island,  and  it  was  more  of  a 
joke  than  anything  else,  and  we  laughed  it  off  as 
such. 

The  Court:     Read  th(^  entire  answer. 

(Last  answer  rend  by  reporter.) 

Q.  (By  Mr.  Harris)  :  Was  thero  any  fui'ther 
conversation  then  at  that  time  with  Mr.  Desimone? 

A.  Yes,  quite  a  lot.  I  don't  recall  specifically  the 
exact  conversations.  We  talked  for  some  time  about 
the  stag  party  that  was  in  progress  there.  It  was 
a  Lions  Club  stag  party,  250  male  patrons  there. 
General  conversation  about  the  party,  about  the 
liquor. 

Q.  Now,  did  you  see  Mr.  DePierris  there  that 
evening  f 

A.  Yes.  He  was  aiding  Mr.  Desimone  in  attend- 
ing at  [110]  the  bar. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time? 

A.  I  asked  him  about  the  liquor  service.  He,  too, 
informed  me  he  was  selling  service,  not  liquor. 

Q.  Did  you  have  a  conversation  with  Mr.  Hop- 
kins there  at  that  time?  A.     Yes,  I  did. 
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Q.     Who  else  was  present  then? 

A.  A  Mr.  Blnmquist  and  Mr.  Tinker  and  Mr. 
Desimone. 

Q.  And  what  was  the  conversation  that  you  had 
with  him  at  that  time'? 

A.  Mr.  Hopkins  informed  me  that  the  Lions 
Chib,  wiiich  was  holding  this  stag  party,  had  brought 
a  quantity  of  liquor  there  to  be  served  that  evening 
consisting  of  some  fifty  bottles  of  liquor,  Scotch, 
vodka,  and  bourbon  and  blended  whiskies. 

Q.     Was  there  any  further  conversation  ? 

A.     Not  particularly. 

Q.  Did  you  go  back  to  the  White  Center  Althletic 
Club  at  any  time  after  the  February  4th  stag  party  ? 

A.     I  did. 

Q.     When  was  that  % 

A.     That  was  the  early  morning  of  March  1,  1952. 

Q.     At  approximately  what  time'? 

A.  1 :30  I  would  judge.  Officer  Burke  and  I  [111] 
went  there  with  other  officers  of  the  Liquor  Board 
and  the  Sheriff's  Dex)artment. 

Q.  Were  there  any  Federal  officers  there  with 
you  at  that  time?  A.     No. 

Q.  As  far  as  you  know,  did  they  have  any  knowl- 
edi>e  of  your  going  there  on  that  particular  occasion? 

A.     They  had  no  knowledge. 

Q.     Why  did  you  go  there? 

A.     To  execute  a  State  search  warrant. 

Q.  What,  if  anything,  did  you  find  going  on 
when  you  arived  there  ] 

A.     There  were  a  great  number  of  i)e()ple  there 
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drinking  at  tables.  Mr.  Felton  and  Mr.  DePierris 
were  both  tending  bar.   There  had  been   a   large 
crowd  of  ladies  there.  I  spoke  with  a  few  of  them. 

Q.  Do  you  know  what  function,  if  any,  was  tak- 
ing place? 

A.  There  had  been  a  gathering  of  the  Dr. 
Edward  Lincoln  Smith  Orthopedic  Guild  group 
there  that  evening  on  February  29th,  which  was 
Leap  Year  evening,  and  this  was  the  early  morning 
following  that,  past  the  midnight  hour. 

Q.  When  you  saw  Mr.  DePierris  and  Mr.  Felton, 
where  were  theyf 

A.     They  were  both  behind  the  bar.  [112] 

Q.     And  what,  if  anything,  did  you  do? 

A.  Walked  behind  the  bar,  talked  with  them, 
seized  the  spiritous  liquor  and  the  malt  liquor  found 
there  behind  the  bar. 

Q.     How^  much  liquor  did  you  seize? 

A.  In  excess  of  fifty  bottles  of  the  spiritous 
liquor. 

Q.  And  were  any  of  those  bottles  sealed  with  un- 
broken seals? 

A.  There  was  a  combination  of  both,  some  full 
sealed  bottles  and  some  open  bottles  and  some  bot- 
tles with  pouring  spouts  in  the  neck  of  the  bottle. 

Q.  Did  you  have  a  conversation  with  Mr.  Felton 
at  that  time?  A.    Yes,  I  did. 

Q.     Where?  A.     Behind  the  bar. 

Q.     Who  else  was  present? 

A.     Well,  Mr.  DePierris  and  Mr.  Burke. 
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Q.  And  what,  if  anything*,  did  you  say  to  Mr. 
Felton  and  what  did  he  say  to  you? 

A.  We  discussed  the  service  of  the  liquor.  He 
told  me  he  was  serving  the  liquor  which  had  the 
marking  ''Dr.  Smith  Guild''  on  it  to  the  group 
that  w^ere  there  attending  this  dinner  dance;  that 
he  was  charging  50c  per  glass  [113]  served;  that  it 
was  a  service  charge;  that  the  liquor  had  been 
brought  there  by  the  Dr.  Edward  Lincoln  Smith 
Guild. 

Q.     Did  you  ask  him  anything  al)out  thaf? 

A.  Yes.  I  questioned  him  in  more  detail  about 
who  had  brought  it,  and  he  didn't  know.  In  fact,  he 
hadn't  been  there  when  it  had  been  brought  in,  he 
said. 

Q.     Did  he  say  anything  further  regarding  that? 

A.  Well,  he  had  just  been  told  by  his  supervisor 
that  it  had  been  brought  there,  by  Charlotte  Fulf  ord. 

Q.  Did  you  have  any  conversation  with  Mr.  De- 
Pierris  at  that  time?  A.     Yes. 

Q.     Who  was  present  during  this  conversation? 

A.     Officer  Burke  again,  I  believe. 

Q.  And  what,  if  anything,  did  you  say,  and  what 
did  Mr.  DePierris  say  on  that  conversation? 

A.  We  again  discussed  the  sei'vice  of  the  liquor 
and  how  it  was  carried  on.  Mr.  DePierris  explained 
that  he,  too,  was  serving  the  drinks  of  liquor  to  the 
Guild  group  at  50c  a  glass;  that  it  was  a  service 
charge  being  charged. 

Q.  Now,  after  March  1,  1952,  did  you  return 
again   to   the   White   Center  Athletic    Club? 
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A.     Yes,  on  March  12,  1952.  [114] 

Q.     At  approximately  what  time  thenl 

A.  That  was  early  evening,  10 :30  or  10 :00,  early 
evening  March  12th. 

Q.  Who,  if  any  one,  was  with  you  on  that  occas- 
ion'? 

A.  Officer  Patrick  Burke  of  the  Liquor  Board 
and  two  or  more  officers  from  the  Board  and  the 
Sheriff  ^s  office. 

Q.     Were  there  any  Federal   officers  with  you? 

A.     No,  sir. 

Q.  As  far  as  you  know,  did  they  have  knowledge 
that  you  were  going  out  there  ? 

A.     They  had  no  knowledge  as  far  as  I  know. 

Q.     Why  did  you  go  ? 

A.     To  execute  a  State  search  warrant. 

The  Court:  May  I  interrupt?  Will  you  repeat 
the  name,  nothing  else,  of  that  person  you  said  some 
one  told  you  reported  delivery  of  the  liquor  by  the 
Orthopedic  Guild  members?  I  just  want  the  name 
of  that  person. 

The  Witness :     Charlotte  Fulf ord,  F-u-1-f-o-r-d. 

The  Court:    You  may  proceed. 

Q.  (By  Mr.  Harris)  :  Who  was  there,  if  any 
one,  when  you  arrived  on  March  12,  1952? 

A.  Bert  DePierris  was  behind  the  bar.  There 
were  a  group  of  people  seated  at  the  bar  on  the  bar 
stools.  [115] 

Q.  Were  you  able  to  observe  what,  if  aiivthing, 
they  were  doing? 
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A.     They  were  consuming  drinks  from  glasses. 

Q.     Where  was  Mr.  DePierris  when  you  arrived? 

A.     He  was  behind  the  bar. 

Q.     And  did  you  see  any  liquor  there? 

A.     I  did. 

Q.     How  much? 

A.  I  believe  52  or  56  bottles  on  that  occasion 
of  spiritous  liquor  and  a  quantity  of  malt  liquor, 
beer. 

Q.  And  those  bottles  of  spiritous  liquor,  were 
the  seals  broken  or  unbroken,  as  far  as  you  know? 

A.  Some  were  full  and  sealed;  others  were  bro- 
ken. 

Q.  Did  you  have  a  conversation  with  Mr.  De- 
Pierris at  that  time  ?  A.     Yes. 

Q.     Where  was  that  conversation? 

A.     That  was  behind  the  bar. 

Q.  Who  else  was  present,  if  any  one,  at  that 
time  ? 

A.  I  am  not  sure  that  any  one  was  at  that  con- 
versation, counsel. 

Q.  What,  if  anything,  did  you  say  to  him  at  that 
time? 

A.  I  asked  him  about  the  Federal  tax  stamp  as  a 
retail  dealer  in  liquor. 

Q.     And  what  did  he  say,  if  anything?  [116] 

A.  That  he  didn't  have  one;  that  he  was  not 
selling  liquor;  that  he  was  selling  service. 

Q.  Now,  after  March  12,  1952,  did  you  return 
there  again  to  the  White  Center  Athletic  riui)? 

A.     Yes.  T  returnerl  April  6,  lo^o^ 
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Q.     At  approximately  what  time  % 

A.     Early    morning,    after    1:00    o'clock    in    the 
morning. 

Q.  Who,  if  anyone,  was  with  you  on  that  occa- 
sion ? 

A.  Officer  Patrick  Burke  and  Officer  Harold 
Booth  of  the  Liquor  Board,  and  other  officers. 

Q.  Were  there  any  Federal  officers  with  you  at 
that  time?  A.     None. 

Q.  As  far  as  you  know,  did  they  have  any  knowl- 
edge of  your  going  out  there  on  that  occasion^ 

A.    As  far  as  I  know,  they  had  no  knowledge. 

Q.     Why  did  you  go? 

A.     To  execute  a  State  search  waiTant. 

Q.  And  who,  if  any  of  the  defendants,  did  you 
see  there  on  that  occasion? 

A.     Russell  Felton. 

Q.     Where  was  he  when  you  arrived? 

A.     Tending  bar.  He  was  behind  the  bar. 

Q.     Did  you  see  any  liquor  there  at  that  time? 

A.     I  did.  [117] 

Q.     And  where  did  you  see  the  liquor  ? 

A.     Behind  the  bar. 

Q.     And  how  much? 

A.     I  believe  22  bottles  of  spiritous  liquor. 

Q.     Did  any  of  those  bottles  have  seals  unbroken  ? 

A.  No.  They  were  all  broken  sealed  bottles,  all 
open  bottles.  Some  had  pouring  spouts  in.  Some  had 
caps  on  them. 

Q.  Did  you  have  any  conversation  with  Mr.  Pel- 
ton  at  that  time  ?  A.I  did. 
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Q.     Who  was  present? 

A.  Officers  Burk(^  and  Booth  of  the  Liquor 
Board. 

Q.     And  where  was  this  conversation? 

A.     Behind  the  bar. 

Q.  And  what,  if  anything,  did  you  say  to  Mr. 
Felton  and  what  did  he  say  to  you? 

A.  Well,  Mr.  Felton  was  quite  angry  that  Mr. 
Desimone  and  Mr.  DePierris  had  just  left  accord- 
ing to  him.  He  was  quite  angry  that  he  had  been 
left  there,  as  he  put  it,  to  hold  the  bag  on  this 
occasion,  and  he  informed  me  and  the  other  officers 
that  the  liquor  there,  the  22  bottles,  was  house 
stock,  that  he  was  selling  the  drinks  from  the  bottles 
at  50c  a  glass. 

Q.     Anything  else?  [118] 

A.  That  he  had  been  retained  by  Mr.  Peter  Desi- 
mone to  tend  the  bar  that  night. 

The  Court :  We  will  be  at  recess  for  five  minutes. 
(Recess.) 

The  Court :  May  the  record  show  that  all  parties 
are  present  at  this  time  as  before  the  recess? 

Mr.  Harris :     The  record  may  so  show. 

Mr.  Toulouse :     Yes,  Your  Honor. 

Mr.  Spiller:     Yes,  Your  Honor. 

Mr.  Harris:     You  may  interrogate. 

Cross- Examination 
By  Mr.  Toulouse: 

Q.  On  these  various  dates  that  you  have  related 
during  the  period  1951  and  1952  when  you  seized 
liquor,  where  is  that  liquor? 
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A.  That  has  been  destroyed  by  the  State  Liquor 
Board  under  the  rules  of  seized  contraband. 

Q.     It  has  been  destroyed? 

A.     Yes,  it  has. 

Q.  Was  that  liquor  at  any  time  to  your  knowl- 
ed|[>e  analyzed  to  determine  its  nature,  of  your  own 
personal  knowledge,  Mr.  Turner  ? 

A.  No.  We  made  no  analysation  because  we  had 
the  [119]  sealed  liquor  in  the  first  five  cases. 

Q.  You  made  no  determination  with  respect  to 
any  of  the  liquor  that  was  seized  during  that  period 
of  time'? 

The  Court:  Do  you  mean  by  that — no  chemical 
determination? 

Mr.  Toulouse:    Yes. 

A.  No.  No  chemical  analysis  was  made.  The 
usual  smell  test  was  accomplished. 

Mr.  Toulouse :     That  is  all. 

Mr.  Harris:  I  don't  think  the  witness  has  com- 
pleted his  answer. 

The  Court:  You  may  ask  him  another  question 
if  yoii  wish,  Mr.  Harris. 

Redirect  Examination 
By  Mr.  Harris: 

Q.     Have  you  completed  your  answer  as  to  what 
test  you  did  conduct  as  to  the  broken  sealed  bottles? 
A.     The  smell  test,  counsel. 
Mr.  Harris :     That  is  all. 
Mr.  Toulouse:     That  is  all.  Now,  I  would  like  to 
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ask  if  Mr.  Turner  can  remain  in  attendance  as  we 
may  desire  to  call  him  for  the  defense  if  the  Court 
please. 

The  Court:  He  will  do  that.  Remain  in  atten- 
dance [120]  in  the  future  during  the  trial  unless  the 
Court  othei-wise  directs. 

You  may  step  down  from  the  stand. 

(Witness  excused.) 

The  Court :     Call  the  next  witness. 

Mr.  Harris :     Mr.  Booth. 

Mr.  Spiller:  Might  I  interrupt  for  a  moment '^ 
I  notice  that  Mr.  Turner  is  leaving  the  courtroom, 
which  is  perfectly  proper  because  we  wouldn't  be 
calling  him  until  the  defense  comes  in,  and  unless  he 
wishes  there  isn't  any  reason  for  him  to  be  detained 
for  the  rest  of  the  day. 

The  Court :  Mr.  Turner,  you  are  excused  for  the 
rest  of  the  day.  However,  you  are  required  to  be 
here  tomorrow  morning  at  ten  o'clock.  You  will  be 
here  at  that  time  in  pursuance  of  your  previous  sum- 
mons. 

H.  W.  BOOTH 
called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  l)een  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
By  Mr.  Harris: 

Q.    Would  you  state  your  name,  please?  [121] 

A.    H.W.  Booth. 

Q.     What  is  your  address? 
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A.     3235  East  104,  Seattle. 

Q.     And  your  occupation'? 

A.     Inspector,  State  Liquor  Board. 

Q.     And  how  long  have  you  been  so  employed? 

A.  On  this  assignment,  about  three  weeks.  Prior 
to  that,  I  was  an  enforcement  officer  for  the  Liquor 
Board  in  excess  of  six  years. 

Q.  And  were  you  so  employed  during  the  period 
commencing  on  July  1,  1951,  to  May  8,  1952? 

A.     I  was. 

Q.  Did  you  have  occasion  during  that  period  of 
time  to  go  out  to  the  White  Center  Athletic  Club? 

A.     I  did. 

Q.     Where  is  that  located? 

A.     9616-17th  S.W.,  Seattle. 

Q.     When  is  the  first  time  you  went  out  there? 

A.     In  June  of  1950. 

Q.     No.  I  mean  within  that  period  of  time. 

A.     That  would  be  October  26,  1951. 

Q.  And  with  whom?  About  what  time  did  you 
go?  A.     About  midnight. 

Q.     And  with  whom,  if  any  one,  did  you  go? 

A.  Burke  and  Turner  of  the  Liquoi*  Board  and 
other  [122]  Coimty  officers. 

Q.  And  who  of  the  defendants,  if  any  of  them, 
did  you  see  there  at  that  time? 

A.     Russell  Felton. 

Q.     And  where  was  he  when  you  first  saw  him? 

A.     He  was  tending  bar. 

Q.  Were  there  any  other  people  in  the  establish- 
ment there? 
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A.     Yes.  There  was  a  large  crowd. 

Q.     And  what,  if  anything,  were  they  doing? 

A.  They  w^ere  seated  at  tables.  Some  were  play- 
ing automatic  devices.  Some  were  at  the  bar  drink- 
ing. 

Q.  Did  you  have  a  conversation  with  Mr.  Felton 
at  that  time  ? 

A.  I  may  have  talked  to  him.  I  have  no  recollec- 
tion of  the  conversation. 

Q.  Now,  did  you  go  out  there  again  on  another 
date  after  October  26,  1951? 

A.     In  January,  1952,  on  January  18th. 

Q.  Do  you  recall  approximately  when  on  that 
day  ? 

A.     Prior  to  midnight,  in  the  late  evening. 

Q.  Who,  if  any  one,  went  with  you  on  that  occa- 
sion? 

A.  Other  officers  of  the  State  Liquor  Board, 
Turner  and  Burke. 

Q.  Who,  if  any,  of  the  defendants  did  you  see 
there  [123]  on  that  occasion? 

A.     Bert  DePierris  and  John  Stepich. 

Q.  Where  was  Mr.  DePierris  when  you  first  saw 
him? 

A.     Behind  the  bar,  acting  as  bartender. 

Q.     Where  was  Mr.  Stepich  when  you  saw  him? 

A.  I  first  saw  him  on  the  side  of  the  ])ar  toward 
the  door.  He  and  Officer  Burke  were  in  a  conver- 
sation. 

Q.  Did  you  have  a  conversation  with  Mr.  D(^- 
T^ieriis  at  that  time?  A.     Yes,  I  did. 
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Q.     Who  else  was  present  *? 

A.  Mr.  Turner  on  the  first  conversation.  There 
was  another  conversation  in  an  automobile  at  which 
Mr.  Burke  was  also  present. 

Q.  The  conversation  that  you  had  with  him  in 
the  automobile,  what,  if  anything,  did  you  say  and 
what  did  he  say  1 

The  Court :     This  is  who  ? 

Mr.  Harris:     Mr.  DePierris. 

A.  I  questioned  him  regarding  an  RLD  stamp,  a 
retail  liquor  dealer's  stamp,  at  the  club.  At  his  in- 
stance, I  explained  to  him  what  it  was. 

Q.     In  so  man}^  words,  what  did  you  say? 

A.  I  told  him  it  was  required  by  the  Federal 
Government  for  persons  who  sell  liquor  at  retail. 

Q.     What  did  he  say?  [124] 

A.  He  was  noncommittal.  He  seemed  ignorant 
of  the  law. 

Q.  Did  you  have  a  conversation  with  Mr.  Stepich 
on  that  particular  day?  A.     I  did  not. 

Q.  Did  you  observe  liquor  there  on  that  occasion 
and  on  the  previous  occasion  that  you  have  men- 
tioned? A.     I  did. 

Q.  And  you  heard  Mr.  Turner's  testimony  con- 
cerning the  condition  of  the  bottles  and  the  number 
of  the  bottles,  did  you  not? 

A.     Yes,  I  heard  some  of  it. 

Q.  And  would  your  testimony  be  substantially 
the  same?  A.     It  would  be,  yes. 

Q.  Now,  after  January  18,  1952,  did  you  go  there 
again  ?  A.     On  February  4  of  1952. 


United  States  of  America  147 

(IVstimony  of  H.  W.  Booth.) 

Q.     At  approximately  what  time? 

A.     Earlier  in  the  evening,  at  11:00  o'clock. 

Q.     With  whom  did  you  go? 

A.  Again  with  Burke  and  Turner  and  county 
officers. 

Q.  What,  if  anything,  was  going  on  when  you 
arrived  ? 

A.  The  club  was  darkened.  A  film  was  being 
shown.  We  gained  admittance  through  the  door. 
The  door  was  ajar  so  we  merely  walked  in.  We 
watched  the  proceedings  for  a  [125]  while.  Desi- 
mone  and  DePierris  were  behind  the  bar,  and  they 
served  a  number  of  customers  while  we  stood  there. 

Q.     Whom  did  you  see  behind  the  bar,  if  any  one  ? 

A.     Peter  Desimone  and  Bert  DePierris. 

Q.     What,  if  anything,  were  they  doing? 

A.     Tending  bar,  serving  customers. 

Q.  And  did  you  have  a  conversation  with  Mr. 
Desimone  at  that  time?  A.     Yes,  I  did. 

Q.     Who  else  was  present  ?  A.     Mr.  Turner. 

Q.  What,  if  anything,  did  you  say  to  Mr.  Desi- 
mone and  what  did  he  say  to  you? 

A.  I  asked  him  point  blank  just  why  he  thought 
he  could  operate  without  a  retail  liquor  dealer's 
stamp. 

Q.     What  did  he  say? 

A.  He  stated  that  he  was  selling  service  and 
not  liquor. 

Q.     Any  further  conversation? 

A.  He  pointed  out  a  number  of  l)ottles  to  us 
which  \\v  stated  were  owned  by  the  lionse  althou<?-li 
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he  didn't  say  he  was  selling  them.  He  said  they 
were  owned  by  the  club.  We  had  a  conversation  in 
particular  about  a  bottle  of  Old  Crow,  full  and 
sealed,  whiskey,  which  was  seized. 

Q.     What  did  he  say,  if  anything,  about  that? 

A.  As  I  recall,  the  bottle  was  not  marked.  He 
ol)jected  to  our  seizing  it. 

Q.  Did  you  notice  anything  unusual  about  the 
bottles  or  the  seals  on  the  bottles? 

A.  The  seals  had  been  defaced  on  some.  The 
Federal  strip  stamp  that  goes  over  the  top  of  the 
bottle  had  been  defaced  so  that  the  numerals  weren  't 
legible  in  some  cases. 

Q.     Did  you  ask  him  concerning  that  fact  at  all  ? 

A.     I  don't  recall  my  questioning  him,  if  I  did. 

Q.  Did  you  have  a  conversation  with  Mr.  De- 
Pierris  at  that  time  ? 

A.     Not  that  I  recall,  sir. 

Q.  After  February  4,  1952,  did  you  go  out  to  the 
White  Center  Athletic  Club  on  another  occasion? 

A.     On  April  6  of  the  same  year,  1952. 

Q.     At  approximately  what  time  ? 

A.     After  midnight. 

Q.     With  whom  did  you  go  ? 

A.     Burke  and  Turner  and  county  officers. 

Q.  Who,  if  any  one,  of  the  defendants  did  you 
see  there  on  that  occasion?  A.     Russell  Felton. 

Q.    Where  was  he  when  you  first  saw  him  ? 

A.     Tending  bar. 

Q.     Did  you  have  a  conversation  with  him?  [127] 

A.     Yes. 
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Q.     Who  else  was  present,  if  anyone? 

A.  I  participated  in  the  conversation.  It  was 
mainly  between  Felton  and  Turner  and  Burke. 
Pelton  was  disturbed  that  he  had  been  caught  on 
that  occasion.  He  said  that  this  was  the  last  time 
for  him.  Charlotte  Fulford  also  participated  in  the 
conversation.    She  w^as  trying  to  keep  him  quiet. 

Q.  Did  he  mention  any  of  the  other  defendants 
at  that  time  ? 

A.  Yes.  He  stated  that  both  Desimone  and  De- 
Pierris  had  been  there  earlier  in  the  evening. 

Q.     Did  you  see  any  liquor  there  at  that  time? 

A.     Yes. 

Q.  And  did  you  have  any  conversation  with  Mr. 
Felton  or  overhear  any  conversation  that  Mr.  Felton 
had  concerning  that  liquor? 

A.  At  that  time  he  admitted  that  he  was  selling 
the  liquor  over  the  bar. 

Q.  Do  you  recall  how  many  bottles  of  liquor 
were  seized  at  that  time,  if  any  were  ? 

A.  Tw^enty  or  more  as  I  recall.  They  were  all 
unsealed  is  my  recollection. 

Q.  Did  Mr.  Felton  say  to  whom  the  22  bottles 
belonged? 

A.     Not  in  so  many  words,  no,  sir.  [128] 

Q.     What  did  he  say? 

A.  I  don't  believe  he  was  asked  who  it  belonged 
to. 

Mr.  Harris:     I  believe  that  is  all. 
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Cross-Examination 
By  Mr.  Spiller: 

Q.  Was  Mr.  Turner  your  superior  officer  at  that 
time  ?  A.     No,  sir. 

Q.  You  were  both  enforcement  officers  for  the 
Washington  State  Liquor  Control  Board? 

A.     That  is  correct. 

Q.  And  were  upon  an  equal  basis  so  far  as  the 
Board  was  concerned? 

A.  With  this  exception,  if  I  may  explain  it,  Mr. 
Turner  served  the  search  warrant,  and  that  put 
him  in,  you  might  say,  the  position  of  bossing  that 
T)articular  operation.  With  the  exception  of  the 
raid  of  January  18,  Mr.  Turner  served  those  search 
warrants.  On  January  18,  I  served  the  search 
w^arrant  I  believe. 

Mr.  Spiller:  I  have  no  further  questions.  I 
would  like  to  make  the  same  request  of  this  witness 
as  of  Mr.  Turner,  that  he  be  in  attendance  to  be 
called  by  the  defense. 

The  Court:  While  this  Court  is  in  session  [129] 
and  ])roceeding  with  the  trial  of  this  case,  the  Court 
requests  that  you  be  present  unless  the  Court  later 
otherwise  directs. 

Yon  may  step  down. 

(Wituf^ss  excused.) 
The  Court:     Call  th(^  next  witiiess. 
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PATRICK  E.  BURKE 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Harris: 

Q.     Would  you  state  your  name,  please? 

A.     Patrick  E.  Burke. 

Q.     And  your  address? 

A.     8835  S.E.  39th,  Mercer  Island. 

Q.     What  is  your  occupation? 

A.  Deputy  Sheriff  for  King  County  Sheriff's 
Office. 

Q.     How  long  have  you  been  so  employed? 

A.     Since  November  of  1953. 

Q.  Prior  to  that  time,  what  was  your  occupa- 
tion? 

A.  Enforcement  officer  for  the  Washington  State 
Liquor  Control  Board.  [130] 

Q.  How  long  were  you  enforcement  officer  for 
that  Board?  A.     Approximately  five  years. 

Q.  Were  you  so  employed  during  the  period 
commencing  on  July  1,  1951,  through  May  8,  1952? 

A.     I  was. 

Q.  And  during  that  period  of  time  did  you  have 
occasion  to  go  to  the  White  Center  Athletic  Club? 

A.     Yes. 

Q.  During  that  period  of  time,  when  was  the 
first  time  that  you  went  there  ? 

A.     October  26,  1951. 

Q.     Do  you  recall  appi-oxiniately  the  time  .^ 
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■  A.     Somewhere  near  midnight. 

Q.     Who  went  with  you  on  that  occasion  1 

A.     Officer  Turner  and  Officer  Booth  and  some 
deputy  sheriffs. 

Q.     Did  you  see  any  of  the  defendants  there  at 
that  time  ?  A.     Yes,  I  did,  Russell  Felton. 

Q.     Where  did  you  first  see  him  there  '^ 

A.     He  was  tending  bar. 

Q.     Did  you  have  a  conversation  with  him  at  that 
time? 

A.     Just    through    overhearing    Officer    Turner 
talking  to  him.  [131] 

Q.     Did  you  see  any  liquor  on  the  premises  at 
that  time  ?  A.     I  did. 

Q.     Where  did  you  see  that  liquor  *? 

A.     On  the  back  bai*. 

Q.     Did  you  have  occasion  to  go  there  again  after 
October  26,  1951  ?  A.     Yes,  I  did. 

Q.     When  was  that?  A.     January  18,  1952. 

Q.     With  whom  did  you  go  on  that  occasion  ? 

A.     Turner  and  Booth  of  the  Liquor  Board. 

Q.     Who,  if  any,  of  the  defendants  did  you  see 
there  at  that  time? 

A.     Mr.  DePierris  and  Mr.  Stepich. 

Q.     Where  was  Mr.  DePierris  when  you  first  saw 
him?  A.     He  was  tending  bar. 

Q.     Where  was  Mr.  Stepich? 

A.     I  didn't  see  Mr.  Stepich  until  later  in  the 
evening. 

Q.     All  right.   Did  you  have  a  conversation  with 
Mr.  DePierris  behind  the  bar? 
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A.     Yes,  at  that  time  I  did. 

Q.     Who  else  was  present? 

A.     Officer  Turner.  [182] 

Q.  What  did  you  say  and  what  did  he  say,  if 
anything,  at  that  time  ? 

A.  My  questioning  as  far  as  Mr.  DePierris  was 
concerned,  I  was  quite  disgusted  at  the  operation 
itself,  and  I  told  him  such. 

Q.  That  is  not  quite  responsive.  Just  what  did 
you  say  to  him  at  that  time?  What  were  your 
words  to  the  best  of  your  recollection? 

A.  I  told  him  that  if  I  had  my  way  that  the 
place  would  be  closed. 

Q.     And  what  did  he  say,  if  anything? 

A.  He  made  some  remark  in  regards  to  losing 
my  job  perhaps. 

The  Court:  Do  you  mean  that  you,  Mr.  Burke, 
would  lose  your  job? 

The  Witness:     Yes.    That  is  correct. 

Q.     (By  Mr.  Harris)  :     That  is  Mr.  DePierris? 

A.    Yes. 

Q.  And  was  there  any  further  conversation  then 
between  you  and  he  ? 

A.  I  told  him  that  I  had  been  working  there  for 
quite  some  time,  and  I  expected  to  work  there  quite 
some  after  that. 

Q.     Was  there  anything  further  then?  [133] 

A.  No,  and  then  later  when  we  were  taking  him 
to  jail  T  overheard  Mr.  Booth's  conversation. 

Q.     In  the  automobile?  A:     Yes. 

Q.     How  long  after  your  conversation  with.  ^h'. 
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DePierris  l^ehind  the  bar  did  you  see  Mr.  Stepich  ? 

A.  We  had  already  written  the  inventory  of  the 
liquor  that  was  seized,  and  that  is  when  I  noticed 
Mr.  Stepich. 

Q.     Where  did  you  see  him? 

A.     Sitting  at  the  bar. 

Q.  And  what,  if  anything,  did  you  say  to  him 
at  that  time? 

A.  It  was  more  or  less  in  substance  previous 
acquaintances  that  I  talked  to  him  in  regards  to. 

Q.     Did  3^ou  know  Mr.  Stepich  prior  to  this  time? 

A.    Yes,  I  did. 

Q.     When  did  you  first  meet  Mr.  Stepich  ? 

A.     When  I  was  in  the  service. 

Q.     During  the  last  war  ?  A.     Yes,  sir. 

Q.  Had  you  seen  him  previously  at  the  White 
Center  Athletic  Club?  A.     No,  sir. 

Q.  Did  that  cover  the  entire  conversation  that 
you  [134]  had  with  Mr.  Stepich  at  that  time? 

A.     That  is  correct. 

Q.  Now,  did  you  go  out  to  the  White  Center 
Athletic  Club  after  February  18,  1952?  Excuse  me. 
After  January  18,  1952.  A.     Yes,  I  did. 

Q.     When  did  you  go  out  the  next  time  ? 

A.     February  4,  1952. 

Q.     With  whom  did  you  go  on  that  occasion  ? 

A.  Officer  Turner  and  Officer  Booth  and  some 
deputy  sheriffs.  ' 

Q.  And  what,  if  anything,  was  taking  place  at 
the  White  Center  Athletic  Club  when  you  arri^'ed 
there  on  February  4,  1952? 
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A.     There  was  a  motion  picture  in  session. 

Q.  Did  you  see  any  of  the  defendants  there  at 
that  time?  A.     Yes,  I  did. 

Q.     Who? 

A.  Mr.  DePierris  and  Mr.  Felton  and  Mr.  Hop- 
kins— I  mean  Mr.  Desimone  instead  of  Felton. 

Q.  Would  you  repeat  your  answer  as  to  who 
you  saw? 

A.     Mr.  DePierris  and  Mr.  Hopkins. 

The  Court:     What  date? 

The  Witness :     February  4,  1952.  [135] 

0.     W].e"!i  they  v\'ei'^>  sl-o^ving-  tl^is  movie  I 

A.     That  is  right. 

Q.  Where  was  Mr.  Desimone  when  you  first  saw 
liim?  A.     Behind  the  bar. 

Q.     Where  was  Mr.  DePierris? 

A.     Behind  the  bar. 

Q.     Where  was  Mr.  Hopkins? 

A.     In  the  check  room. 

Q.  Did  you  have  a  conversation  with  Mr.  Desi- 
mone ?  A.     No. 

Q.  Did  you  have  a  conversation  with  Mr.  De- 
Pi(^rris  ?  A.     No. 

Q.  Did  you  see  any  liquor  on  the  premises  at 
tliattime?  A.     Yes,  I  did. 

Q.     Do  you  recall  how  many  bottles? 

A.  There  were  over  a  hundred  bottles  on  the 
})remises. 

Q.  Did  you  have  a  conversation  with  Mr.  Ho})- 
Idus?  A.     No,  sir. 
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Q.     What,  if  anything,  did  you  see  him  doing  ? 

A.  He  was  standing  at  the  door  facing  the  bar 
as  we  entered  the  premises.  Later,  when  Mr.  Turner 
and  Mr.  Desimone  was  in  conversation  in  the  check 
room,  Mr.  Hopkms  was  in  the  vicinity  of  the  check 
room.   It  is  ver^^  small. 

Q.  Do  you  know,  of  your  own  knowledge,  what 
if  any  [136]  duties  he  was  performing  that  evening? 

Mr.  Toulouse:  Now,  I  object  to  that.  It  is  as- 
suming that  he  was  performing  some  duties.  This 
witness  hasn't  testified  to  that. 

The  Court:     That  objection  is  sustained. 

Q.  (By  Mr.  Harris)  :  Do  you  know  what,  if 
anything,  Mr.  Hopkins  was  doing  that  evening  ? 

A.     No,  sir,  I  don't* 

Q.  Now,  after  the  February  4,  1952,  visit  by 
yourself  at  the  White  Center  Athletic  Club,  did  you 
go  back  again  ?  A.     Yes,  I  did. 

Q.     When  was  that? 

A.     That  was  March  1,  1952. 

Q.     With  whom  did  you  go  at  that  time  ? 

A.     Officer  Turner  and  deputy  sheriffs. 

Q.  AVho,  if  any,  of  the  defedants  did  you  see 
there  then  ?  A.     Mr.  DePierris  and  Mr.  Felton. 

Q.  What,  if  anything,  were  they  doing  when  you 
saw  them?  A.     They  were  both  tending  bar. 

Q.  Did  you  see  any  liquor  on  the  premises  at 
that  time?  A.    Yes,  I  did. 

Q.     Where  was  it?  [137] 

A.     Behind  the  ])ar. 
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Q.  Did  you  have  a  conversation  with  Mr.  Felton 
at  that  time  ? 

A.     I  don't  believe  I  did  myself,  no. 

Q.     With  Mr.  DePierris?  A.     No,  sir. 

Q.     After  March  1,  1952,  did  you  go  back  again? 

A.     Yes. 

Q.     When  was  that?  A.     March  12,  1952. 

Q.     With  whom  did  you  go  at  that  time  ? 

A.     Officer  Turner  and  deputy  sheriffs. 

Q.  Who,  if  any,  of  the  defendants  did  you  see  at 
that  time?  A.     Mr.  DePierris. 

Q.     Where  was  he  when  you  first  saw  him? 

A.     He  was  tending  bar. 

Q.  Did  you  see  liquor  on  the  premises  at  that 
time?  A.     Yes,  sir. 

Q.     Where  was  it  ?  A.     On  the  back  bar. 

Q.  And  did  you  have  a  conversation  with  Mr. 
DePierris?  A.     I  don't  recall  that. 

Q.  After  March  12,  1952,  did  you  go  back  to  the 
White  Center  Athletic  Club  again?  [138] 

A.     Yes,  sir. 

Q.     When  was  that  ?  A.     April  6,  1952. 

(c^.     Who  went  with  you  at  that  time? 

A.  Turner  and  Booth  of  the  Liquor  Board  and 
some  deputy  sheriffs. 

Q.  Who  if  any  of  the  defendants  did  you  see 
then  ?  A.     Mr.  Felton  and  Mr.  DePierris. 

Q.     Where  did  you  see  Mr.  Felton? 

A.     Behind  the  ])ar. 

Q.     Where  did  you  see  Mr.  DePierris? 

A.     Behind  the  ))ar. 
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Q.  What,  if  anything,  did  you  say  to  Mr.  Felton 
at  that  time? 

A.     During  the  entrance  of  the  premises 

^Ir.  Toulouse:  I  object.  He  hasn't  said  that  he 
said  anything  to  Mr.  Felton. 

The  Court:     The  objection  is  overruled. 

A.  I  asked  Mr.  Felton  later,  after  getting  be- 
hind the  bar,  where  Bert  DePierris  had  been,  and 
Mr.  Felton  looked  as  if  to  point  out  Mr.  DePierris 
and  he  was  gone. 

Q.     Do  you  know  where  Mr.  DePierris  went  ^ 

A.     No,  I  don't. 

Q.  Did  you  have  any  further  conversation  with 
'Mr.  F(^lton  as  to  Mr.  DePierris?  [139] 

A.  I  asked  Mr.  Felton  at  the  time  that  I  asked 
where  Mr.  DePierris  had  gone.  He  seemed  quite 
alarmed,  and  I  said:  ^^Well,  it  looks  like  you  are 
holding  the  bag. ' '  And  he  agreed. 

Q.  Was  therc^  any  further  conversation  with  Mr. 
Felton  then  at  that  time? 

A.     There  was  by  Officer  Turner. 

Q.     And  what,  if  any,  did  you  overhear? 

A.  Mr.  Turner  asked  Mr.  Felton  in  regards  to 
whether  or  not  Mr.  Desimone  had  been  on  the 
j)remises  i)rior  to  our  arrival,  and  he  stated  that  he 
had  been  there. 

Q.     Did  you  hear  Mr.  Felton  say  anything  else? 

A.  He  also  told  Mr.  Turner  that  DePierris  had 
been  there,  also. 

Q.     And  did  he  mention  anything  else? 

A.     Officer  Turner  asked  him  which  bottles  were 
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used  as  house  bottles,   which  he   showed  him  the 

])ottlcs  which  he  said  was  house  bottles. 

Q.     Who  showed  him  the  bottles? 

A.     Mr.  Felton. 

Q.     And  where  were  those  bottles  located? 

A.     They  were  on  the  back  bar. 

Q.  And  were  the  seals  broken  or  unbroken,  if 
you  recall?  A.     They  were  all  broken.  [140] 

Q.     Did  you  hear  Mr.  Felton  say  anything  else? 

A.  Yes,  to  substantiate  Mr.  Booth  ^s  question,  he 
did  state  that  this  was  his  last  time. 

Mr.  Spiller:     No  questions. 

The  Court:     You  may  step  dow^n. 

(Witness  excused.) 

The  Court:  The  Court  will  recess  the  proceed- 
ings in  this  case. 

Mr.  Harris:  Before  we  adjourn,  your  Honor, 
may  I  at  this  time  inquire  if  Mr.  Whittal  is  pres- 
ent? 

(No  response.) 

The  Court:     Is  he  subject  to  a  subpoena? 

Mr.  Harris :  Yes,  your  Honor,  and  may  I  at  this 
time  ask  the  assistance  of  the  marshal  in  gaining 
his  attendance  for  tomorrow  morning  ? 

The  Court:  The  United  States  Marshal  is  di- 
rc^cted  to  assist  the  United  States  Attorney  in  all 
])roper  ways  in  that  regard. 

Mr.  Harris :     Thank  you,  your  Honor. 

The  Court:     All  of  those  connected  with  this  case 
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are  excused  until  tomorrow  morning  at  ten  o'clock, 
and  they  may  retire  at  this  time. 

(At  4:00  o'clock  p.m.,  Wednesday,  April  21, 
1954,  proceedings  recessed  until  10:00  o'clock 
a.m.,  Thursday,  April  22,  1954.)  [141] 

April  22,  1954,  10:00  A.M. 

The  Court:  May  the  record  show  that  each  of 
the  defendants,  together  with  his  attorneys,  is  pres- 
ent, and  that  Government  counsel  is  present  ? 

Mr.  Spiller:  The  record  may  so  show,  your 
Honor. 

Mr.  Harris :     Yes,  your  Honor. 

The  Court:    You  may  proceed. 

Mr.  Harris:  At  the  conclusion  yesterday  after- 
noon, your  Honor,  just  to  refresh  both  my  own 
recollection  and  possibly  the  Court's,  Mr.  Burke 
was  on  the  stand.  I  had  completed  direct  examina- 
tion and  Mr.  Spiller  had  made  the  remark  in  the 
record  that  there  w^ere  no  questions.  I  understand 
from  Mr.  Toulouse  this  morning  that  he  does  wdsh 
to  ask  Mr.  Burke  some  questions,  but  Mr.  Burke 
is  not  present  at  this  time.  So,  with  the  Court's 
permission 

The  Court:  There  is  nothing  before  the  Court 
regarding  Mr.  Burke  having  been  excused  from  the 
stand,  and  he  is  not  here  to  take  the  stand 

Mr.  Harris :    1  am  going  to  call  Mr.  Whittall. 

The  Court:     You  may  proceed  to  do  so. 

Mr.  Harris:  Mr.  Whittall,  will  you  take  the 
stand?  [142] 
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RODERICK  AV.  WHITTALL 

called  as  a  witness  ])y  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Harris: 

Q.  Would  you  state  your  name,  please? 

A.  Roderick  W.  Whittall. 

Q.  And  your  address,  Mr.  Whittall? 

A.  At  the  time,  109  East  59,  Seattle,  Washing- 
ton. 

Q.  What  is  your  present  occupation? 

A.  Electrical  engineer,  U.  S.  Navy. 

Q.  Have  you  ever  served  in  any  capacity  with 
the  Washington  State  Liquor  Control  Board? 

A.  Yes,  I  have. 

Q.  And  in  what  capacity? 

A.  As  an  investigator. 

Q.  During  what  period  of  time? 

A.  Just  during  the  year  of  1952. 

Q.  Were  you  so  engaged  on  March  9,  1952? 

A.  Yes,  I  was. 

Q.  Are  you  familiar  with  the  White  Center 
Athletic  Club?  A.     Yes,  I  am.  [143] 

Q.  Have  you  ever  been  there? 

A.  Yes.  I  was  there  on  March  9,  1952. 

Q.  At  approximately  what  time? 

A.  Midnight,  12 :15  a.m. 

Q.  And  with  w^hom  if  any  ones  did  you  go  there? 

A.  With  another  investigator,  Berch  West. 

Q.  ])id  you  gain  admittance  to  the  chil)  ? 
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A.  I  gained  admittance  by  being  in  a  party  of 
friends  of  Mr.  West. 

Q.  And  what,  if  anything,  did  you  do  after  you 
entered  the  White  Center  Athletic  Club? 

A.  After  being  admitted,  of  course  we  immedi- 
ately went  to  the  bar  and  ordered  our  drinks. 

Q.     From  whom  did  you  order  the  drinks? 

A.  Naturally  I  ordered  from  the  bartender. 
Later  I  learned  his  name  w^as  Bert,  other  customers 
speaking  of  him,  calling  his  name. 

Q.     x\nd  what  kind  of  a  drink  did  you  order? 

A.     A  7-high,  whiskey  and  7. 

The  Court:     What  is  that? 

The  Witness:     It  consists  of  whiskey  and  7-Up. 

Q.     And  were  you  served  such  a  drink? 

A.     By  the  taste,  yes,  and  color. 

Q.     And  did  you  pay  for  the  drink? 

A.     Paid  for  the  drink.  [144] 

Q.    Did  you  bring  any  alcohol  onto  the  premises  ? 

A.     I  did  not. 

Q.     Did  you  have  any  there  previously? 

A.     No,  I  hadn't. 

Q.  And  what,  if  anything  else,  happened  that 
evening? 

A.  Well,  of  course,  after  ordering  the  drink  I 
immediately  left  the  bar  and  walked  over  to  the 
so-called  one  armed  bandits  and  began  to  play  them. 
When  I  returned,  my  drink  was  there,  of  course, 
but  the  other  party  had  left. 

Q.     Who  is  that  other  party? 

A.  Berch  West,  the  other  investigator.  Not 
■c  no  wing  wliat  happened  to  him,  I  just  sat  there 
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and  continued  on  drinking.  Upon  completing-  my 
approximate  second  swallow  of  the  drink,  I  was 
asked  ))y  the  other  bartender,  \vhich  was  later  iden- 
tified as  Russell  Felton,  if  I  was  with  Mr.  West, 
and  I  said  yes,  I  was,  and  so  he  said:  ^^Well,  he 
was  a  liquor  investigator.  So  you  will  have  to 
leave.''  And  that  is  all  there  was  to  it.  He  re- 
moved my  drink  and  I  left. 

Mr.  Harris:    Your  witness. 

The  Court:  Did  anybody  pay  for  your  drink? 
If  so,  who? 

The  Witness:  No,  I  left  the  money  on  the  bar 
myself. 

Q.  (By  Mr.  Harris)  :  How  much  did  you  pay 
for  it?  [145]  A.     Fifty  cents. 

Mr.  Harris:     Your  witness. 

Cross-Examination 
By  Mr.  Toulouse : 

Q.  You  don't  know  who,  if  any  one,  picked  up 
your  money,  do  you? 

A.  No.  I  just  left  it  on  the  bar  and  then  walked 
over  to  the  machine. 

Q.     What  day  of  the  week  was  March  9th? 

A.     I  could  not  tell  you  that.   I  don't  remember. 

Q.  Did  you  see  Mr.  West  buy  eight  drinks  on 
that  occasion? 

A.  No.  I  don't  believe  at  that  time  he  bought 
eight  drinks. 

O.     })id  vou  see  him  Iniv  any  drinks  ? 
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A.     He  bought  one  for  himself. 

Q.  When  you  say  he  bought  one,  did  you  see  him 
put  money  on  the  bar? 

A.     We  both  had  our  50c  on  the  bar  at  that  time. 

Q.     But  you  never  saw  any  one  take  that  9 

A.     No.   I  did  not. 

Mr.  Toulouse :     That  is  all. 

Mr.  Harris :     That  is  all.  [146] 

Mr.  Harris :     May  Mr.  Whittall  be  excused  ? 

Mr.  Spiller:     No  objection. 

The  Court:  You  may  be  excused  from  further 
attendance  as  a  witness  in  this  case.   Step  down. 

(Witness  excused.) 

Mr.  Toulouse:  Your  Honor,  Mr.  Burke  is  here, 
and  if  you  will  read  the  record  back,  I  did  not  waive 
any  cross-examination  of  Mr.  Burke.  I  have  checked 
with  the  reporter  myself,  and  I  want  to  examine 
Mr.  Burke. 

The  Court :    You  have  that  privilege. 

PATRICK  E.  BURKE 

recalled  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  previously  sworn,  was  examined  and 
testified  further  as  follows : 

Cross-Examination 

By  Mr.  Toulouse : 

Q.  Mr.  Burke,  you  have  heretofore  testified 
that  on  October  26,  1951 ;  J  anuary  18,  1952 ;  Febru- 
ary 4,  1952;  March  1,  1952;  March  12,  1952,  and 
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April  6,  1952,  that  in  the  company  of  Mr.  Turner 
and  Mr.  Booth,  enforcement  officers  of  the  Washing- 
ton State  Liquor  Control  Board,  that  you  went  to 
the  premises  located  in  White  Center  known  as  the 
White  Center  Athletic  Club  and  at  that  time  either 
served  a  search  warrant  or  aided  the  other  two 
officers  [147]  in  the  execution  of  a  search  warrant, 
is  that  correct  •? 

A.  That  is  correct,  with  the  exception  of  two 
dates. 

Q.     What  two  dates? 

A.  March  1  and  March  12,  Officer  Booth  was 
not  there. 

Q.  Officer  Booth  was  not  with  you  but  Officer 
Turner  was  ?  A.     That  is  correct. 

Q.  Now,  you  were  out  there  for  the  enforcement 
of  what  is  known  as  the  Steele  Act  in  the  State  of 
Washington,  is  that  correct? 

A.     That  is  correct. 

Q.  And  it  is  your  practice,  is  it  not,  and  the 
practice  of  Officer  Turner  and  Booth,  on  an  occasion 
of  raiding  a  place,  or  particularly  on  the  occasions 
that  I  have  given  you,  that  is  on  those  particular 
dates  that  I  have  given  you,  to  make  a  detei'mina- 
tion  as  to  the  status  of  the  individuals  at  the  par- 
ticular place  that  is  raided,  is  that  not  true  i 

A.     That  is  true. 

Q.  Now,  did  you  make  a  det(M*mination  as  U)  tiie 
status  of  Russell  Felton  ^  Wasn't  he  an  em})loyee 
of  that  establishment  at  that  time? 

A.     Yes.    I  would  sav  he  was. 
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Q.     On  those  occasions  ^  A.     Yes.  [148] 

Q.  And  did  you  make  a  determination  as  to  the 
status  of  Mr.  DePierris,  that  he  too  was  an  em- 
ployee of  the  establishment  on  the  particular  dates 
that  I  have  indicated? 

A.     When  he  was  present? 

Q.    Yes.  A.    Yes. 

Q.  And  you  also  made  a  determination^  did  you 
not,  that  their  employer  was  Mr.  Desimone,  is  that 
correct?  A.     Yes.   That  is  correct. 

Q.  And  that  to  the  best  of  your  know^ledge  and 
understanding  from  your  conversation  with  Mr. 
Turner  and  Mr.  Booth,  that  was  likewise  their  un- 
derstanding as  to  the  status  of  those  particular 
individuals,  is  that  correct  ? 

A.  As  to  answering  for  what  they  thought,  I 
have  assumed  that  they  took  the  same  attitude  that 
I  did,  yes. 

Q.     Well,  you  talked  it  over  with  them,  did  you? 

A.     Yes. 

Q.  The  information  that  you  had  was  in  common 
on  (ach  of  those  occasions?  A.     That  is  true. 

Q.  And  they  all  reached  the  same  determination 
as  to  the  status  of  Felton  and  the  status  of  De- 
Pierris on  all  of  those  occasions,  that  it  was  that 
of  an  employment  relationship  with  Mr.  Desimone? 

A.     That  is  true.  [149] 

Q.  As  a  matter  of  fact,  that  information  was 
forthcoming  from  both  bartenders,  was  it  not? 

Mr.  Harris:  I  will  object.  I  don't  think  that 
question  is  clear  enough. 
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Q.  (By  Mr.  Toulouse):  I  will  ask  you  this: 
Did  you  know  that  Mr.  Felton  was  employed  else- 
where during  the  period  January  to  March  as  a 
l^artender  in  town? 

A.     He  told  us  he  was,  yes. 

Q.  And  that  he  was  merely  a  part-time  bar- 
tender out  there  ?  A.     That  is  correct. 

Q.  And  you  likewise  knew,  did  you  not,  that  Mr. 
DePierris  had  come  up  from  Portland  in  about 
December  of  1951  and  that  he  started  tending  ])ar 
out  there  on  or  about  that  time  ? 

A.  There  was  some  conversation  with  regards 
to  that,  yes. 

Q.  And  Mr.  DePierris  furnished  that  informa- 
tion, didn't  he?  A.     Yes,  he  did. 

Q.  Now,  on  the  occasions  that  I  have  given  you 
in  my  first  question  and  on  those  dates  that  I  have 
indicated,  the  liquor  was  seized  by  yourself,  ^Ir. 
Booth  and  Mr.  Turner  because,  in  your  opinion  at 
that  time,  there  was  a  [150]  violation  of  the  Steele 
Act,  is  that  not  correct?  A.     That  is  true. 

Mr.  Toulouse:     That  is  all. 

Mr.  Harris:     That  is  all. 

The  Court:     Step  down. 

(Witness  excused.) 

Mr.  Harris:     May  Mr.  Burk(^  be  excused? 
The  Court:     Any  objection? 
Mr.  Toulouse:     None. 

The  Court:  ^'ou  may  ])e  excused,  Mr.  Burke, 
and  20  on  about  vour  business. 
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called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Harris: 

Q.    Will  you  state  your  name,  please? 

A.     Harold  E.  Daggett. 

Q.     What  is  your  address,  Mr.  Daggett? 

A.     14559  22nd  N.E.,  Seattle. 

Q.     What  is  your  occupation? 

A.  I  am  an  investigator  for  the  Alcohol-Tobacco 
Tax  [151]  Division  of  the  Treasury  Department, 
United  States  Government. 

Q.    And  where  are  you  stationed? 

A.     Seattle. 

Q.     How  long  have  you  been  so  employed  ? 

A.     Between  25  and  26  years. 

Q.  Were  you  employed  in  that  capacity  during 
the  year  1952  ?  A.     I  w^as,  sir. 

Q.  In  the  exercise  of  your  duties,  did  you  have 
occasion  to  come  in  contact  with  an  establishment 
known  as  the  White  Center  Athletic  Club? 

A.     I  did,  sir. 

Q.     When?  A.     On  May  6  of  1952. 

Q.     How  was  that  contact  or  what  did  you  do? 

A.  I  went  out  to  9616  17th  S.W.,  and  as  I  en- 
tered the  place,  on  the  left  there  was  a  cloakroom, 
and  there  was  a  girl  tending  the  cloakroom  who  I 
later  was  pointed  out  as  Charlotte  Fulford.  I  went 
up  to  her  and  put  down  my  hat  and  started  as  if 
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T  was  going  in,  and  she  said:  ^'Are  you  a  member ^^' 
And  T  said:  ^^No,  I  am  not,  but  I  am  supposed  to 
meet  a  member  here."  And  she  said:  ^^What  is  the 
member's  name?''  And  I  give  her  some  name  of  a 
l)usiness  man  that  I  had  picked  off  a  business  estab- 
lishment as  I  was  coming  along,  and  I  don't  recall 
just  what  [152]  the  name  was  now,  and  she  said: 
'Must  a  minute."  And  she  went  through  a  door 
into  the  other  department,  and  when  she  came  back 
she  had  Mr.  Stepich  with  her.  Mr.  Stepich  asked 
me  who  I  was  looking  for,  and  1  told  liim  the*  namo, 
and  he  knew  who  it  was  and  he  w(^r.t  iv,  and  enm^ 
l)ack  and  said:  ^^Well,  they  are  not  inside.  They 
are  not  in  there."  And  I  said:  *'Well,  can  I  use 
your  phone  a  minute,"  and  I  went  over  and  used 
the  phone  and  I  came  back  and  said:  ^^Well,  they 
said  it  is  all  right.  They  are  coming  over  in  a  few 
minutes  and  will  meet  me  inside." 

So  he  stood  there  for  a  few  minutes,  and  finally 
he  said:  ''Okay,"  and  I  went  into  the  establishment. 
It  is  a  big  quonset-hut  establishment,  and  as  you 
go  in  the  door  there  is  a  big  square  bar,  and  I  went 
up  and  sat  on  a  stool  at  the  bar,  and  Russell  Felton 
Avas  tending  bar,  and  I  ordered  a  whiskey  with  a 
ginger  ale  chaser,  and  he  served  it  to  me,  and  I 
paid  him  50c  for  it,  and  I  sat  there,  and  there  was, 
oil,  (juite  a  few  people  in  there. 

In  the  back  of  the  bar,  towards  the  ))ack  side, 
there  was  a  lot  of  bottles,  and  they  were  serving- 
food  at  these  tables,  and  there  was,  I  think,  three 
waitresses   servinu'   food.     Tliere   was   two   cocktail 


1 70  Peter  Desimone,  et  al.,  vs. 

(Testimony  of  Harold  E.  Daggett.) 
waitresses  serving  drinks  only,  and  then  there  were 
several  seated  at  the  bar.  I  stayed  in  there  from 
about  8:00  o'clock  until  about  11:30.  I  bought  four 
drinks  for  myself  while  I  was  in  [153]  there,  and  I 
played  the  slot  machines  for  a  while,  and  then  I 
got  up  and  left  and  went  over  and  had  something 
to  eat,  and  I  came  back  about  12 :30  of  the  following 
morning,  and  I  went  back  in  there  again,  and  the 
establishment  was  about  the  same  only  there  were 
less  y^eople  there.  They  seem.ed  to  have  dragged  out 
and  I  believe  they  had  stopped  serving  food.  The 
food  waitresses  were  not  working.  And  I  stayed 
in  there  until  about  2:00  o'clock  in  the  morning, 
and  I  bought  four  more  drinks  of  whiskey  from 
Russell  Pelton. 

Mr.  Stepich  was  in  a  small  room  near  there.  He 
was  in  several  times  while  I  was  there  and  in  this 
small  room.  I  went  up  to  him  and  bought  a  roll 
of  dimes  and  played  the  slot  machines  with  them. 

Q.  Did  you  have  any  conversation  with  Mr. 
Felton  other  than  just  ordering  drinks? 

A.  Well,  the  only  thing,  when  he  first  came  up, 
I  said:  ''My  name  is  Ed.  What  is  yours,  sir?"  And 
he  said:  ''Well,  they  call  me  Russ.''  Outside  of  that, 
there  wasn't  a  great  deal  of  conversation.  He  was  a 
pretty  busy  man. 

Q.  Did  you  bring  any  liquor  with  you  when  you 
went  into  the  establishment?  A.     No,  I  didn't. 

Q.  Had  you  left  any  there  previously  or  had 
any  one  [154]  else  !  A.     No. 

Q.     Did   you   order   from   any   j)articular   bottle 
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that  you  selected?  A.     No,  I  didn't. 

Q.     What  bottle  was  used  to  pour  these  drinks? 

A.     Just  the  ])ar  bottle  that  was  on  the  bar. 

Q.  And  how  much  did  you  pay  for  each  drink 
that  you  bought?  A.     Fifty  cents. 

Q.     On  each  occasion?  A.     For  each  drink. 

Q.     Did  you  test  the  drinks  in  any  way  ? 

A.     Yes.  I  drank  them. 

Q.     And  was  there  alcohol  in  the  drink? 

A.     Yes,  there  was.   There  was  whiskey. 

Q.  And  how  long  have  you  been  a  liquor  inspec- 
tor? A.     Twenty-five  years. 

Q.  Have  you  conducted  similar  examinations 
])efore?  A.     Many  many  times. 

Q.  Are  you  certain  that  these  drinks  contained 
alcohol?  A.     Certain. 

Q.  And  are  you  certain  that  the  man  you  saw  in 
there  that  evening  was  Mr.  Stepich,  and  also  Mr. 
Felton?  [155]  A.     Yes,  I  am. 

Q.     Can  you  point  them  out  to  us? 

A.  Yes.  The  second  one  from  the  end  this  way 
(indicating)  is  Mr.  Stepich,  and  the  one  on  the  far 
end  here  is  Mr.  Felton.  He  was  the  bartender,  and 
tlie  man  over  there  is  the  one  that  let  me  in. 

The  Court:  I  do  not  understand  the  identifica- 
tion of  the  person  last  referred  to. 

Mr.  Harris:  I  would  like  the  witness,  your 
Honor,  to  be  permitted  to  leave  the  witness  stand 
and  point  out  the  individuals. 

The  Court:     He  may  do  that. 

'!1i('   Witness:     (Standing  before  tlu^   der(>urlpiit>- 
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and  indicating.)    This  is  the  bartender  here. 

The  Couii: :     What  is  his  name,  if  you  know  ? 

The  Witness:  Russell  Felton.  And  this  is  the 
man  that  let  me  in  the  door,  Mr.  Stepich. 

(Witness  returns  to  the  stand.) 

Mr.  Harris:  May  the  record  show  that  Mr. 
Daggett  has  resumed  the  witness  stand,  your  Honor, 
and  that  there  are  no  further  questions. 

The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Toulouse:  [156] 

Q.  Mr.  Daggett,  you  went  out  to  the  White  Cen- 
ter Athletic  Club  for  the  purpose  of  determining 
whether  or  not  they  were  selling  whiskey  out  there? 

A.     Yes,  sir. 

Q.  When  you  were  there,  during  that  period  of 
six  hours,  I  assume  that  that  is  about  right,  isn't 
it?  You  were  there  from  8:00  until  11:30  and  you 
were  there  from  11:30  until 

A.  From  12:30  to  2:00.  I  was  there  from  8:00 
to  11 :30  and  went  out  for  an  hour  and  came  back 
at  12 :30  and  was  there  until  about  2 :00. 

Q.  During  that  period  of  time  you  drank  eight 
drinks?  A.     That  is  right. 

Q.  You  are  charged  with  the  obligation  to  collect 
the  occupation  tax  under  Title  26,  Sec.  3253  of  the 
Act? 

A.  I  have  authority.  I  am  charged  with  enforc- 
ing the  Act.    I  have  authority  to  collect,  but  I  am 
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not  charged  as  a  collector.    I  am  an  investigator, 

criminal  investigator. 

Q.  Will  you  describe  to  the  Court  what  sort  of 
a  stamp  tax  we  are  herein  concerned  with? 

A.  A  retail  liquor  dealer's  tax  stamp  which  is  a 
receipt  for  money  for  the  taxes  paid  as  a  retail 
liquor  dealer  as  an  occupational  tax. 

Q.  And  that  occupational  tax  is  for  how  much 
money?  [157] 

A.     Fifty  dollars. 

Q.     And  how  long  is  this  stamp  good  for? 

A.     One  year. 

Q.     What  is  the  fiscal  year  of  the  stamp? 

A.  The  fiscal  year  starts  on  July  1  and  ends 
June  30. 

Q.  In  other  words,  you  were  interested  in  find- 
ing out  whether  or  not  this  $50.00  stamp  tax  was 
Ijosted  in  this  establishment? 

A.  No,  I  was  not,  because  I  had  already  searched 
the  records  and  knew  that  there  was  no  tax  there, 
and  that  they  had  not  paid  the  tax.  I  had  searched 
the  records  in  my  office  and  also  in  the  Director's 
office  in  Tacoma,  and  knew  that  the  taxes  had  not 
been  paid  on  this  establishment. 

Q.  In  other  words,  there  would  have  been  one 
stamp  tax  due  for  the  entire  establishment  ? 

A.     Correct. 

Q.  Now,  it  is  the  establishment  that  is  required 
to  have  the  stamp,  is  that  not  correct? 

A.     That  is  correct. 

Q.     In  short,  if  the  White  Center  Athletic  Club 
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had   the   one   stamp,   you   would   have   twenty-five 
bartenders  selling  under  that  one  annual  stamp,  is 
that  correct?  A.     Correct. 

Q.     And  it  is  the  obligation  of  the  establishment? 

A.     If  it  was  at  one  place. 

Q.    Yes,  I  say  at  that  particular  place. 

A.     At  that  particular  place,  yes. 

Q.  And  it  is  the  obligation  of  the  establishment 
to  have  that  stamp,  is  that  correct? 

A.     Correct. 

Q.  Under  the  law  they  are  required  to  have  it 
posted,  are  they  not?  A.     That  is  right. 

Q.  Now,  did  you  ask  Mr.  Feltoii  whether  or  not 
lie  knew  that  this  establishment  did  not  have  that 
stamp  ? 

A.  No,  because  I  knew  they  didn't  have  that 
stamp. 

Q.     Answer  my  question.  A.     No. 

Q.     Did  you  ask  Mr.  Pelton  that  question? 

A.     No. 

Mr.  Harris:  I  think  he  answered  the  question, 
your  Honor,  and  further  explained  his  answer. 

The  Court:  Objection  is  overruled.  Counsel  has 
properly  interrogated  the  witness  up  to  this  point 
in  this  connection  now  mentioned,  and  the  objec- 
tion is  overruled. 

Q.  (By  Mr.  Toulouse)  :  You  have  identified  a 
Mr.  Stepich?  A.     Yes.  [159] 

Q.  During  that  period  of  five  hours,  you  say  that 
you  got  some  coins  from  Mr.  Stepich.  Where  was 
that?   By  the  coin  operated  machines? 
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A.     Where  I  got  the  coins  from? 

Q.     Yes. 

A,  It  was  through  a  little  \Yindow  there  that  is 
at  the  front  of  the  building.  I  think  it  is  a  Dutch 
door  or  something  that  goes  in  there,  and  he  was 
'hack  of  that,  and  I  went  up  there  and  got  a  roll 
of  ten  cent  pieces  from  him. 

Q.  It  was  that  portion  of  the  club,  though,  de- 
voted to  coin  operated  machines,  was  it  not  ?  There 
were  three  things  going  on.  There  was  a  bar ;  there 
was  a  provending  of  food;  and  there  was  a  section 
devoted  to  the  coin  operated  machines  ? 

A.     No.   It  is  all  in  one  big  room. 

Q.  I  realize  that,  but  there  were  three  things 
going  on  ?  A.     That  is  right. 

Q.  Now,  did  you  ever  see  Mr.  Stepich  behind 
the  bar  selling  or  offering  for  sale  any  whiskey? 

A.     No,  I  didn't. 

Q.  In  your  investigation  of  this  place,  did  you 
determine  who  owned  the  premises  out  there? 

A.     Yes,  I  did.  [160] 

Q.     And  w^ho  owned  the  premises? 

A.     I  searched  the  records. 

The  Court:     Please  answer  the  question  directly. 

A.  Peter  Desimone  owned  them  up  until  Sep- 
tember of  1951,  when  the  Brooks  Realty  Company 
acquired  them. 

Q.  And  they  acquired  them  by  virtue  of  a  con- 
demnation proceeding,  is  that  correct? 

A.  I  wouldn't  know  as  to  that.  The  records  just 
show   they    were    acquired    by   the   Brooks    Realtv 
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Company  on,  I  believe,  September  18  of  1951,  and 

that  Peter  Desimone  had  owned  them  since  1943. 

Q.  All  right.  Now,  it  is  a  fact,  is  it  not,  that 
in  your  examination  of  all  the  records  you  did  not 
find  the  name  of  John  Stepich,  Harold  Hopkins, 
Russell  Felton  or  Bert  DePierris  in  any  way,  shape, 
manner  or  form  connected  with  any  interest  in  the 
real  estate  or  in  connection  with  the  personal  prop- 
erty located  in  the  White  Center  Athletic  Club? 

Mr.  Harris:  I  object.  There  are  two  portions 
of  that  question — first  of  all,  real  estate,  and  then 
personal  property.  I  am  going  to  object  to  the  ques- 
tion because  it  is  compound  and  ask  that  the  ques- 
tion be  broken  down. 

The  Court:  This  is  an  intelligent  witness.  The 
objection  is  overruled.  [161] 

A.  The  incor})oration  papers  of  the  White  Center 
Athletic  Club  show  that  Mr.  Stepich  is  president 
and  was  at  thc^  time  of  the  incorporation  of  the 
White  Center  Athletic  Club.  As  far  as  the  real 
estate,  it  showed  that  Peter  Desimone  owned  the 
real  estate  from  1943  to  September  of  1951  when 
the  Brooks  Realty  Company  acquired  the  real  estate. 

The  Court:  Now,  you  haven't  answered  the  ques- 
tion. He  asked  you  with  reference  to  these  par- 
ticular individuals  w^hat  was  the  fact  about  owner- 
ship of  the  real  estate,  for  one  thing. 

The  Witness:  As  far  as  I  know,  your  Honor, 
that  is  my  full  knowledge  of  what  the  records  say 
as  to  the  real  estate  ownership. 
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The  Court:  Then  what  do  you  know  al)out  per- 
sonal property  ?  Is  that  in  the  question  ? 

Mr.  Toulouse :     Yes,  it  is. 

The  Witness:  I  know  nothing  about  personal 
property. 

Q.  (By  Mr.  Toulouse) :  Now,  you  diseo\'ered, 
did  you  not,  that  the  White  Center  Athletic  Clul) 
was  a  charitable  corporation  formed  about   1946? 

A.  I  discovered  that  it  was  a  corporation.  I 
don't  know  as  to  the  charity.    It  was  incorporated. 

Q.     Did  you  discover  that  it  had  been  dissolved? 

A.  As  far  as  I  know,  it  has  never  been  dissolved. 
The  records  don't  show  that  it  has  ever  been  dis- 
solved. 

Q.  Do  the  records  show  the  corporation  taxes 
for  the  years  1947,  '48,  '49,  '50  and  '51  were  not 
])aid  to  the  State  Treasurer  of  the  State  of  Wash- 
ington ? 

A.     I  didn't  go  into  that.  I  wouldn't  know. 

Q.  Did  you,  in  the  course  of  your  investigation, 
examine  whether  or  not  Mr.  DePierris,  Mr.  Felton, 
or  Mr.  Hopkins  was  in  any  way  connected  with  or 
an  officer  of  or  director  or  stockholder  of  the  White 
Center  Athletic  Club? 

A.  I  examined  the  records  in  the  State  case  that 
showed  where  Mr.  Hopkins  had  signed  under  oath 
that  he  was  the  secretary-treasurer  of  the  White 
Center  Athletic  Club. 

Q.  Now,  I  will  ask  you  whether  or  not  you 
examined  the  statement  of  officers  and  directors  of 
the  White  Center  Athletic  Club  on  file  in  thc^  Connt^• 
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Auditor's  office?  A.     I  did. 

Q.  State  whether  or  not  Mr.  Felton's  name  ap- 
peared on  any  of  those  documents.  A.     No. 

Q.  State  whether  or  not  Mr.  DePierris'  name 
appeared  on  any  of  those  documents. 

A.     No.  [163] 

Q.  State  whether  or  not  Mr.  Hopkins'  name  ap- 
peared on  any  of  those  documents.  A.     No. 

Q.  State  whether  or  not  Mr.  Desimone's  name 
appeared  on  any  of  those  documents.  A.     No. 

Q.  State  whether  or  not  Mr.  Stepich's  name  ap- 
peared on  any  of  those  documents. 

A.     Yes,  as  president. 

Q.  And  that  record  was  in  1948,  is  that  not  cor- 
rect? A.     I  believe  that  is  correct. 

Q.  And  that  there  is  no  record  showing  who 
w^as  president  for  the  year  1951  or  1952  or  whether 
or  not,  for  that  matter,  the  corporation  even  had 
an  existence,  is  that  not  correct? 

A.     That  is  correct. 

Q.  Now,  your  search  of  the  records  disclosed  that 
the  Brooks  Realty  Company  owned  the  real  estate 
from  June  of  the  year  1951  until  July  1,  1952  ? 

A.     September  18,  1951. 

Q.     From  September  18,  1951? 

A.     That  is  right. 

Q.     Until  this  date,  as  far  as  you  know? 

A.     As  far  as  I  know. 

Q.  Now,  did  you  examine  the  Brooks  Realty 
Company  [164]  papers  ?  A.     I  tried  to. 

Q.     You  tried  to?    I  will  ask  you  this:  Did  you 
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find  Mr.  DePierris'  name  in  connection  with   the 

Brooks  Realty  Company?  A.     No. 

Q.     As  an  officer,  director  or  stockholder? 

A.     No. 

Q.  Did  you  find  Mr.  Felton's  name  as  an  officer, 
director  or  stockholder?  A.     No. 

Q.  Did  yon  find  Mr.  Stepich's  name  as  an  officer, 
director  or  stockholder?  A.     No. 

Q.  Did  you  find  Mr.  Desimone's  name  as  an  offi- 
cers, director  or  stockholder?  A.     No,  sir. 

Q.  Did  you  find  Mr.  Hopkins'  name  as  an  officer, 
director  or  stockholder?  A.     No. 

Q.  Now,  from  September  of  1951,  did  you  make 
any  determination  from  the  record  as  to  who  was 
the  lessee  of  the  premises  known  as  the  White 
Center  Athletic  Club  and  owned  by  the  Brooks 
Realty  Company? 

A.  I  couldn't  find  any  Brooks  Realty  Company. 
I  [165]  tried  but  I  couldn't  find  any  Brooks  Realty 
Company. 

Q.     Did  you  find  a  lease  to  one  Tom  Maloney? 

A.     No,  sir. 

Q.  Did  you  find  any  cA'idence  of  any  lease  upon 
the  part  of  any  one  of  these  defendants  of  those 
premises?  A.     No,  sir. 

Q.  Or  any  lease  upon  the  part  of  the  White 
Center  Athletic  Clul),  Inc.,  this  charitable  corpora- 
tion? A.     No,  sir. 

Mr.  Harris:  I  object  to  that  (luestion,  your 
Honor.   As  v(^t  we  b.ave  no  evidence  tliat  the  White 
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Center  Athletic  Club,  Inc.,  is  a  charitable  organ- 
ization, so  I  object  to  the  form  of  the  question. 

Mr.  Toulouse:  I  think  he  has  testified  to  the 
fact.   He  has  testified  to  it. 

The  Court:  You  asked  him  the  question  a  few 
minutes  ago  about  whether  or  not 

Mr.  Toulouse :     I  will  ask  it  again. 

The  Court:  Very  well.  There  was  some  mention 
of  the  word  ^^ charitable''  in  the  question. 

Mr.  Harris:  And  his  answer  to  that  was:  ^^I 
don't  know  anything  about  the  charity  part  of  it." 

Q.  (By  Mr.  Toulouse) :  Mr.  Daggett,  the  ar- 
ticles of  incorporation  of  the  White  Center  Athletic 
Club,  Inc.,  you  examined,  did  [166]  you  not? 

A.  I  examined  them  as  to  the  officers.  There 
are  two  or  three  pages  of  them,  and  I  examined 
them  as  to  the  officers  and  took  all  of  the  officers' 
names  and  address.  I  didn't  examine  it  as  to  the 
why's  and  wherefore's  of  its  inception. 

Mr.  Toulouse :  That  is  all  for  myself.  Mr.  Spiller 
has  some  questions. 

Mr.  Spiller :    May  I  question  the  witness  ? 

The  Court:  No.  The  Court  does  not  approve  of 
that. 

Mr.  KSpiller:  Will  the  Court  indulge  me  then 
when  I  ask  them  through  Mr.  Toulouse? 

The  Court :  You  may  consult  with  Mr.  Toulouse 
and  if  Mr.  Toulouse  wishes  to  ask  other  questions, 
he  may  do  that. 

(Mr.  Spiller  consults  with  Mr.  Toulouse.) 
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Q.  (By  Mr.  Toulouse) :  How  long  have  you 
known  Pete  Desimone? 

A.  Oh,  25  years  I  guess,  pretty  close  to  it.  T 
knew  him  when  he  first  opened  up  the  Fiesta  Clul) 
out  at  85th  and  Greenwood.  That  was  right  after 
liquor  came  in.  He  had  an  establishment  out  there. 
I  have  known  him  off  and  on  since  then. 

Q.  How  long  prior  to  May  6,  1952,  did  you 
know  that  [167]  Pete  Desimone  operated  the  White 
Center  Athletic  Club? 

Mr.  Harris:     I  am  going  to  object  to  that. 

The  Court:  You  may  ask  him  if  he  knew  how 
long  prior  to  that  date  he  operated  it. 

Q.  (By  Mr.  Toulouse) :  Did  you  know  that 
Mr.  Pete  Desimone  operated  the  White  Center 
Athletic  Club? 

A.  Only  hearsay.  I  didn't  know.  I  have  never 
seen  Mr.  Desimone  there  or  Mr.  Desimone  has  never 
told  me  that  he  operated  it. 

Q.  What  was  your  object  in  going  out  there  on 
May  6? 

A.  To  determine  whether  liquor  was  being  sold 
there  or  not — if  they  were  carrying  on  the  business 
of  a  retail  liquor  dealer. 

The  Court:  A  few  moments  are  indulged  for 
final  conference  between  co-counsel,  after  which  I 
wish  Mr.  Toulouse,  if  he  has  any  further  questions, 
to  go  ahead  and  ask  them  without  a  conference 
eveiy  time  a  question  is  asked. 

(Conference  between  Mr.  Toulouse  and  Mr. 
Spiller.) 
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Q.  (By  Mr.  Toulouse)  :  Mr.  Daggett,  you  tes- 
tified that  you  picked  a  name  off  a  storefront  in 
White  Center  and  told  Charlotte  Fulf ord,  a  person 
who  was  later  identified  as  Charlotte  Fulford,  that 
you  were  a  friend  of  that  particular  business  [168] 
man,  is  that  correct*?  A.     Correct. 

Q.  Now,  what  did  you  next  do?  You  are  in  the 
cloak  room,  are  you  not? 

A.     No.  I  am  in  the  entrance  hall. 

Q.     What  did  you  do  then? 

A.  When  I  first  went  in,  I  just  tossed  my  hat 
on  the  counter  and  started  as  if  I  was  going  in, 
and  she  said:  ^'Just  a  minute.  Are  you  a  member 
here?"  And  I  said:  ^^No,  but  I  am  going  to  meet 
a  member  here."  And  she  said:  '^Who  is  the  mem- 
ber? Who  were  you  going  to  meet  here?"  And  I 
gave  her  a  name,  and  she  said:  ^^Well,  wait  a 
miiuite."  And  I  stood  there  and  she  went  back  out 
into  the  other  room  and  came  back  with  Mr. 
Stepich. 

Q.  Now,  when  you  say  she  went  into  the  other 
room,  what  room  is  that? 

A.  Wei],  there  is  a  connecting,  in  the  main 
room,  there  is  a  connecting  door  between  the  cloak 
room  and  the  main  barroom. 

Q.  Can  you  see  the  main  room  from  the  cloak 
room  ?  A.    Yes. 

Q.  Now,  what  took  place  after  Mr.  Stepich  came 
out !   Could  you  see  where  he  came  from? 

A.    No,  sir. 

Q.     He  came  from  the  area  where  the  patrons 
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were  [169]  either  eating  or  sitting  ^t  the  bar? 

A.     That  is  right,  sir. 

Q.     Now,  what  took  place  then? 

A.  Mr.  Stepich  asked  me  again  who  I  wanted  to 
see  and  I  give  him  this  name  agin. 

Q.     He  asked  you  this  in  the  cloak  room? 

A.  He  was  in  the  cloak  room.  I  was  in  the 
entrance  hall. 

Q.     Was  Charlotte  Fulford  with  him? 

A.     That  is  right. 

Q.     Standing  with  him?  A.     Yes. 

Q.     They  were  behind  the  counter  ?  A.     Yes. 

Q.  And  you  were  on  the  other  side  of  the 
counter  in  the  cloak  room?  A.     That  is  right. 

Q.  At  this  point  can  you  see  the  interior  of  the 
barroom?  A.     I  couldn't  at  that  point. 

Q.     You  couldn't  see  it? 

A.     No.    I  was  standing  back  a  little  bit. 

Q.     What  took  place  next  ? 

A.  He  asked  me  about  this  name  that  I  had 
given  him  and  then  he  left  and  went  l^ack  towards 
the  door  [170]  to  the  other  place,  and  when  he  came 
back,  he  said:  '^He  isn't  here.    He  isn't  in  there.'' 

Q.     Did  he  say  anything  else? 

A.  He  repeated  the  name  two  or  three  times 
before  he  went  back,  and  then  he  said:  ''Oh,  yes,  I 
remember  him.  I'll  see  if  he  is  here."  And  he 
came  back  out  and  said:  ''He  isn't  here,"  And  I 
asked  him:  "Well,  could  I  use  your  phone?"  And 
he  said:  "Yes.  It  is  on  the  wall  there."  And  I 
went  over. 


184  Peter  Desimone,  et  al.,  vs. 

(Testimony  of  Harold  E.  Daggett.) 

Q.     Where  was  the  phone  located? 

A.  The  phone  was  over  to  the  right  of  the  cloak 
room  on  the  wall,  just  to  the  left  of  the  entrance 
door. 

Q.     Was  it  a  pay  phone  or  a  private  phone  ? 

A.     A  pay  phone. 

Q.     As  you  go  to  the  phone,  where  is  Mr.  Stepich  ? 

A.     He  is  in  the  cloak  room. 

Q.     How  far  is  that  from  the  phone? 

A.     A  matter  of  fifteen  feet  I  would  say. 

Q.  He  is  not  within  earshot  of  your  using  the 
phone  ?  A.     No. 

Q.     Can  he  see  you?  A.     Yes. 

Q.     What  happens  next? 

A.     After  I  got  through  using  the  phone 

Q.     Who  did  you  call  ?  [171] 

A.  I  called  my  boss,  Mr.  Sides,  and  told  him  I 
was  out  at  the  White  Center  Athletic  Club  trying  to 
get  in. 

Q.     Where  did  you  find  Mr.  Sides? 

A.     At  home. 

The  Court:  I  have  asked  counsel  to  avoid 
further  interruptions  of  each  other.  If  it  occurs 
again,  T  will  have  to  terminate  the  cross-examina- 
tion. 

Q.  (By  Mr.  Toulouse) :  Now,  Mr.  Stepich  did 
not  hear  whom  you  called  or  hear  your  conversa- 
tion ?  A.     No. 

Q.     Is  it  a  closed  phone  booth?  A.     No. 

Q.     And  what  did  you  do  next? 

A.     I  just  turned  to  Mr.  Stepich  and  said 
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Q.  It  is  15  feet  away.  You  didn't  turn  to  him. 
You  walked  up  to  him. 

A.  No.  I  just  turned  around,  about  15  feet  away, 
and  I  said:  ^^Well,  it  is  O.K.  He  said  he  would  be 
over  right  away.''  I  turned  around  towards  the 
door  to  go  in  there,  and  he  stood  there  for  a  minute 
or  two  and  then  he  said:  ^^O.K."  and  the  door 
clicked  and  I  pushed  it  open  and  went  in. 

Q.     Where  did  Mr.  Stepich  go? 

A.  He  was  in  the  cloak  room  when  I  went  [172] 
in. 

Q.  Where  did  he  go  after  you  went  in  th(^  b^ack 
room  when  the  door  clicked? 

A.     I  haven't  any  idea. 

Q.  Where  was  Mr.  Stepich  standing  when  the 
door  clicked? 

A.  He  was  standing  back  of  the  bench — like  that 
is  in  the  cloak  room.  He  was  standing  in  the  cloak 
room. 

Q.     Was  Charlotte  Fulford  there? 

A.     That  is  right. 

Q.     Did  Mr.  Stepich  have  his  hat  on? 

A.     No. 

Q.  When  was  the  next  time  that  you  saw  Mr. 
Stepich  after  you  entered  the  back  room? 

A.  Oh,  it  wasn't  so  very  long  after  that  that  he 
walked  out  into  the  barroom  and 

Q.     How  long  after? 

A.     Oh,  not  more  than  five  minutes. 

Q.     Where  wei'e  you? 

A.     I  was  sitting  at  the  bar  having  a  drinJv. 
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Q.     Where  did  he  go  ? 

A.  He  just  seemed  to  wander  around  through 
there.  He  didn't  seem  to  have  any  particular  aim. 
He  just  walked  around  and  walked  back. 

Q.     How  long  did  you  watch  him  ? 

A.     Oh,  a  minute  or  two.  [173] 

Q.  And  you  never  saw  him  the  remainder  of  the 
evening  ? 

A.  Yes.  I  saw  him  back  of  this — I  went  up  and 
bought  some  dimes  off  him  to  play  the  slot  machines. 

Q.  How  long  a  period  of  time  did  you  observe 
him  paying  out  on  the  coin-operated  machines  ? 

A.  Well,  the  fact  of  the  matter  is  I  didn't  know 
he  was  there  until  I  asked  the  bartender  for  some 
dimes,  and  he  said:  '^You  get  your  dimes  over  there. 
Go  over  there  and  they  will  give  you  some  change.'' 
And  I  went  over  to  where  he  pointed,  over  to  that 
window,  and  Mr.  Stepich  was  there,  and  I  got  a 
roll  of  dimes  from  him. 

Q.  And  that  is  the  only  other  time  that  you  saw 
Mr.  Stepich  ?  A.     That  is  right. 

Q.     While  you  were  in  the  club? 

A.  That  is  right.  Outside  of  the  fact  of  seeing 
him  come  out  into  the  club  room  and  go  back  in 
there,  why,  I  didn't  see  him. 

Q.     Did  you  make  any  arrests  that  night  ? 

A.     No,  I  didn't. 

Q.  Did  you  advise  Mr.  Stepich  that  there  was  nc 
Federal  stamp  at  that  establishment? 

A.     No,  I  didn^t. 

Mr.  Toulouse:     That  is  all. 
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Mr.  Harris:     That  is  all.  [174] 

The  Court:     That  is  all.   You  may  step  down. 

(Witness  excused.) 

The  Court:  At  this  time  the  Coui*t  will  be  at 
r(^cess  foi'  about  ten  minutes. 

(Recess.) 

The  Court:  All  are  present  as  l)efore  the  recess. 
You  may  resume  the  interrogation. 

Mr.  Spiller:  If  the  Court  please,  the  defense  has 
asked  the  witness  Booth  to  remain  in  attendance, 
and  there  is  no  further  need  for  him. 

The  Court:     Do  you  wish  to  excuse  him? 

Mr.  Harris :     Yes,  your  Honor. 

The  Court :  Mr.  Booth,  you  are  excused  and  need 
not  remain  longer  in  attendance  at  this  trial. 

Mr.  Harris :  At  this  time,  your  Honor,  the  Gov- 
ernment would  just  like  to  refresh  its  recollection 
as  to  the  exhibits.  May  I  compare  my  records  with 
those  of  the  Court  and  Clerk? 

The  Court :     You  may. 

Mr.  Harris:  Plaintiff's  Exhibits  1,  2,  4,  5  and  6 
have  been  admitted  in  evidence. 

The  Clerk:  That  is  right,  according  to  my  rec- 
ords. 

The  Court:  That  is  right.  I  would  like  to  state 
this  reminder  as  to  No.  2,  that  it  was  for  the  limited 
purpose  stated.  [175] 

Mr.  Harris:     Yes,  your  Honor,  likewise  No.  1. 

The  Court:     Limited  as  stated  at  the  tinic^  .'^ 

Mr.  Harris:     Yes,  vour  Honor. 
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The  Court:  Exhibit  No.  3  has  been  identified, 
but  my  records  show  it  has  not  been  admitted. 

Mr.  Harris:     That  is  right. 

With  that  understanding,  the  Government  rests. 

The  Court :  Is  there  anything  further  to  be  done 
with  respect  to  No.  3  ? 

Mr.  Harris:     No,  your  Honor. 

The  Court :     The  defendants  may  now  proceed. 

Mr.  Toulouse:  At  this  time,  if  it  please  the 
Court,  the  defendants  renew  their  motion  to  strike 
Plaintiff's  Exhibit  1  for  the  limited  purpose  for 
Avhich  it  was  offered,  on  the  ground,  first,  that  it  is 
incompetent.  It  is  incorapetent  because  there  is  no 
showing,  and  there  is  nothing  in  the  evidence  to 
show  that  the  defendant  Harold  Y.  Hopkins  is  the 
same  Harold  Y.  Hopkins  who  signed  the  jurat  in 
Exhibit  1,  and  even  assuming  that  there  was  some 
evidence  that  Harold  Y.  Hopkins  is  the  same  Har- 
old Y.  Hopkins  that  signed  the  jurat  in  Plaintiff's 
Exhibit  1,  as  to  the  defendants  Stepich,  Desimone, 
Pelton,  and  DePierris,  that  out-of-court  declaration 
of  Hopkins  would  be  irrelevant,  immaterial  and 
hearsay  as  to  such  defendants.  Furthermore,  that 
it  would  be  irrelevant  and  immaterial  [176]  to 
prove,  assuming  that  it  was  properly  identified  and 
established  as  being  the  signature  or  the  jurat  of 
one  of  these  defendants  on  trial,  to  establish  this 
subject  matter  of  the  jurat.  In  short,  it  would  not 
be  the  best  evidence  as  to  whether  or  not  the  self- 
serving  declarent  Harold  Y.  Hopkins  declared  in 
the  jurat  was  the  secretary-treasurer  of  the  White 
Center  Athletic  Club,  a  corporation,  or  was  not  the 
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secretary-treasurer  of  the  White  Center  Athletic 
Club,  a  corporation,  and  that  in  any  event  the 
declaration  therein  contained  would  not  be  binding 
upon  the  officers  or  upon  the  corporation  or  upon 
any  of  the  defendants  not  present  at  the  time  of 
the  making  of  the  declaration,  assuming  that  it  was 
made  by  one  of  the  defendants  on  trial  herein. 

The  Court:  I  wish  to  hear  from  Mr.  Harris  in 
response  to  this  objection. 

Mr.  Harris:  Yes,  your  Honor.  May  I  call  your 
Honor's  attention  to  the  date  that  the  declaration 
was  made,  the  29th  day  of  March,  1952.  The  Gov- 
ernment suggests  that  the  motion  should  be  d(4iied 
and  resists  such  motion  to  strike  on  the  basis  that 
this  was  during  the  period  alleged  in  the  indictment 
concerning  which  a  conspiracy  is  alleged  to  have 
existed.  This  is  a  declaration  of  a  co-conspirator 
as  to  his  position  in  the  club,  the  White  Center 
Athletic  Club.  Whether  the  club  was  in  [177]  fact 
in  existence  is  not  material,  because  that  issue  is 
not  on  trial.  The  issue  is  whether  or  not  he  held 
himself  out  or  ever  declared  or  made  any  sugges- 
tion as  to  any  position  that  he  held.  If  he  made 
that  statement  during  the  period  in  which  this  con- 
spiracy exists,  and  if  the  Court  finds  there  was  such 
a  conspiracy,  then  the  statements  made  by  him,  even 
though  made  out  of  the  presence  of  the  other  co- 
conspirators, are  binding  as  far  as  the  over-all 
picture  of  the  conspiracy  is  concerned. 

The  Court :  What  is  the  limitation  as  you  under- 
stand it  and  intended  to  mak(^  it  on  your  offer  of 
this  Exhibit  U 


190  Peter  Desimone,  et  al.,  vs. 

Mr.  Harris:  Merely,  your  Honor,  that  Harold 
Y.  Hopkins  who  signed  that  verification,  jurat  as 
counsel  has  chosen  to  call  it,  at  that  time  and  dur- 
ing the  period  covered  in  the  indictment  held  him- 
self out  to  be  the  secretary-treasurer  of  the  White 
Center  Athletic  Club,  a  corporation. 

The  Court:  Did  you  offer  it  limited  as  to  evi- 
dence on  that  fact  as  to  whether  or  not  he  was  then 
or  held  himself  out  to  be  such  a  corporate  officer? 

Mr.  Harris:    Yes,  your  Honor. 

The  Court:     The  objection  is  overruled. 

The  Court  will  apply  to  the  Court  as  the  [178] 
fact-finder  in  this  case  the  same  cautionary  instruc- 
tion which  the  Court  has  given  in  almost  every  jury- 
tried  conspiracy  case. 

Mr.  Toulose:  The  defendants  likewise  move  to 
strike  Plaintiff's  Exhibit  2  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial  and,  further- 
more, that  as  to  the  defendants  DePierris,  Felton, 
Desimone  and  Hopkins,  that  the  same  is  hearsay. 

Defendant — rather.  Plaintiff's  Exhibit  2  is  incom- 
petent for  the  reason  that  it  establishes  nothing.  It 
esta]:>lishes  that  an  application  for  a  certificate  of 
registration  w^as  made  by  a  corporation  purporting 
to  ])o  the  White  Center  Athletic  Club.  It  is  pur- 
poitedly  signed  by  John  F.  Stepich.  There  is  no 
evidence  in  the  record  to  identify  the  John  F. 
Ste]>ich  therein  referred  to  as  the  John  F.  Stepich 
before  this  Court  as  a  defendant.  There  is  no  evi- 
dence to  support  the  proposition  that  John  F. 
Stepich,  that  that  is  his  signature.  There  is  no  evi- 
dence that  the  White  Center  Athletic  Clul)  author- 
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ized  Mr.  John  F.  Stepich  to  make  the  application. 
There  is  no  evidence  that  John  F.  Stepich  signed 
as  president  of  the  White  Center  Athletic  Chib  or 
was  in  any  way  connected.  On  the  face  of  the  ex- 
hibit, it  says  '' President'' — you  don't  know  of  what. 
The  date  of  the  exhibit?  It  doesn't  show  the  date 
tliat  it  was  made.  It  does  show  apparently  [179] 
that  it  was  received  by  the  Commission  on  Novem- 
ber 2,  1951. 

Mr.  Harris:  I  call  counsel's  attention  to  the 
'^Send  Forms  from  (date)  7/1/51"  filled  in  at  the 
top  of  the  right-hand  corner. 

Mr.  Toulouse:  At  the  top  of  the  exhibit,  as  coun- 
sel has  drawn  to  my  attention,  there  is  penciled  in 
•'7/1/51,"  the  business  classification  number,  all  in 
pencil,  and  the  file  number,  ^^C578-2851."  Now,  who 
may  have  made  or  j)ut  those  dates  upon  there,  we 
do  not  know.  Who  may  have  sent  this  to  the  State 
of  Washington  we  do  not  know.  Y\^hether  or  not 
this  is  the  same  document  that  was  originally  sent 
to  the  State  of  Washington — you  will  recall  Mr. 
Montante's  testimony  that  it  was  not  in  his  exclu- 
sive custody  and  control  for  the  entire  period  of 
time;  that  it  was  merely  in  that  particular  jacket. 
I  also  recall  that  Mr.  Montante  did  not  know 
whether  or  not  that  was  the  signature  of  Mr. 
Stepich  or  whether  or  not,  for  that  matter,  that 
api)lication  was  used  for  any  other  puri)ose  than 
to  issue  a  retail  sales  tax  number. 

T  again  submit  that  it  is  incompetent  for  the 
reasons  that  I  have  given;  that  it  is  hearsay  as  to 
all  of  the  other  defendants;  that   it  is  completely 
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incompetent  as  to  the  defendant  Stepich  in  the 
absence  of  any  identification  to  show  that  he  sent 
it,  to  show  that  that  is  his  signature,  to  show  that 
he  concurred  in  pushing  this  [180]  application,  or 
that  the  White  Center  Athletic  Club  authorized  him 
to  do  it  or  that  in  fact  it  was  the  White  Center 
Athletic  Club  that  did  the  fact. 

The  same  thing  is  true  with  respect  to  the  returns 
which  apparently  are  signed — this  one  dated  July 
and  August,  1951,  apparently  received  by  the  De- 
partment on  November  5,  1951,  and  signed  by  Peter 
Desimone.  The  return  merely  shows  that  there  was 
retailing  carried  on  at  a  business  know^n  as  the 
White  Center  Athletic  Club  in  a  given  sum  of 
]ii(niey,  and  that  a  retail  sales  tax  was  jmid,  and 
that  a  tax  on  coin-operated  mechanical  devices  was 
paid  on  a  certain  tax  number.  There  is  no  showing 
that  it  is  Mr.  Desimone 's  signature.  It  is  incom- 
petent, irrelevant  and  immaterial  and  hearsay  as 
to  the  defendants  Felton,  DePierris,  Stepich  and 
Hopkins.  There  is  no  showing  that  Mr.  Peter  Desi- 
mone was  authorized  by  the  White  Center  Athletic 
Club  or  any  of  these  defendants  to  make  the  re- 
turns, assuming  he  did  make  the  return,  and  there 
is  no  evidence,  of  course,  that  he  did  make  the  re- 
turn. For  that  reason,  the  second  page  of  the  exhibit 
I  move  that  the  same  be  stricken. 

The  third  page  of  the  exhibit,  appearing  to  be 
an  excise  return  dated  November  8,  1951,  received 
November  25,  1951,  signed  ''Harold  Y.  Hopkins, 
Secretary,  l)y  White  Center  Athletic  Club,  Inc.," 
apparently  is  a  return  for  [181]   retail   sales  tax. 
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There  is  no  showing  that  Mr.  Hopkins  signed  the 
exhibit.  It  is  hearsay  as  to  the  defendants  Felton, 
DePierris,  Desimone  and  Stepieh.  There  is  no  show- 
ing that  Mr.  Hopkins  had  authority  to  act  on  behalf 
of  the  White  Center  Athletic  Clnb,  a  corporation, 
or  that  he  did  in  fact  act  on  behalf  of  the  White 
Center  Athletic  Club,  a  corporation,  or  that  in  fact 
this  return  is  applicable  to  the  same  White  Center 
Athletic  Club  that  is  referred  to  in  the  indictment. 
There  is  no  showing  w^ho  did  the  typing  or  who 
authorized  the  figures  and  the  typing  apj)earing 
u])on  the  exhibit,  and  the  same  thing  is  true  of  tlie 
others. 

The  same  subject  matter  that  T  hav(^  just  stated 
with  respect  to  Harold  Y.  Hopkins  on  the  preceding 
])age  is  likewise  applicable  to  the  next  page  of  the 
exhibit,  and  the  same  thing  is  true  of  the  next  page 
of  the  exhibit  which  is  likewise  signed  ^'Harold  Y. 
Hopkins''  and  referring  to  January  and  February 
i'(^tail  sales  tax  returns,  and  I  repeat  that  as  to  the 
last  two  pages  it  is  hearsay  as  to  the  defendants 
Desimone,  DePierris,  Felton  and  Stepieh.  There 
is  no  showing  of  any  authority  of  Hopkins  or  that 
in  fact  he  was  the  secretary,  or  is  there  any  show- 
ing that  the  exhibit  is  a  genuine  exhibit  made  hj 
the  White  Center  Athletic  Chib  or  for  that  matter 
made  by  any  of  the  defendants  on  trial  here.  [182] 

Th(»  Court:     Mr.  Harris,  do  you  wish  to  respond? 

?v[r.  Harris:  Your  Honor,  the  testimony  as  to 
Plaintiff's  Exhibit  2  T  think  can  be  viewed  and 
summed  up  altogether  as  this:  That  they  have  ))een 
testified  to  as  ])eini2-  the  official  records  of  the  Wasli- 
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ington  State  Tax  Department.  They  have  been 
brought  here  and  identified  as  such.  The  purpose 
of  the  declaration  is  to  show,  as  to  each,  who  has 
signed  the  same  and  his  official  connection  with  the 
White  Center  Athletic  Club,  Inc.,  which  has  been 
identified  here  as  being  operated  at  9616  -  17th 
S.W.,  Seattle,  Washington,  and,  of  course,  with 
testimony  received  as  to  the  official  capacity  in 
which  each  of  these  serve,  and  I  refer  to  Federal 
Criminal  Rule  27,  that  official  records  may  be 
proven  in  the  same  manner  as  in  civil  actions,  and 
I  believe  in  this  case  they  have  been  properly  iden- 
tified and  properly  accepted  into  evidence  for  the 
weight  that  your  Honor  sees  fit  to  attach  to  each. 

The  Court:  This  motion  is  denied.  I  wish,  in 
connection  with  the  Court's  ruling  upon  this  motion 
to  strike  Exhibit  2  and  the  prior  motion  to  strike 
Exhibit  1,  to  state  that  the  common  design,  purpose, 
agreement  and  cooperation  among  the  participants 
are  the  essence  of  the  conspiracy.  To  prove  that  a 
conspiracy  existed  and  was  in  operation,  it  is  not 
necessary  that  two  or  more  persons  entered  into  a 
written  or  express  agreement  or  made  any  [183] 
formal  declaration  acknowledging  membership  in 
the  conspiracy,  but  it  is  necessary,  and  also  proper, 
to  prove  by  competent  evidence  beyond  a  reasonable 
doubt  that  they  knowingly  and  intentionally  co- 
operated in  the  furtherance  of  a  common  unlawful 
plan  previously  formed. 

Conspiracy  may  exist  either  to  do  something  un- 
lawful or  do  a  lawful  thing  in  an  unlawful  way. 

On  the  question  of  whether  the  alleged  conspiracy 
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existed  as  charged,  I,  as  the  fact-trier,  may  not  con- 
sider any  statements  made  or  acts  done  by  any 
defendant  in  furtherance  of  the  alleged  conspiracy 
in  the  absence  of  other  defendants,  except  against 
the  individual  making  the  statement  or  doing  the 
acts,  unless  I  am  convinced  as  the  fact-trier  ])y  the 
evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant so  making  such  statements  or  doing  such  acts 
was  authorized  by  another  or  other  of  the  defend- 
ants to  make  those  statements  or  do  those  acts  in 
the  furtherance  of  the  alleged  conspiracy  and  in 
such  cases  it  is  appropriate  for  me,  as  the  fact-trier, 
to  consider  such  evidence  only  against  the  defendant 
actually  making  the  statements  or  doing  the  acts 
and  such  other  defendants  as  I  shall  be  convinced 
by  the  evidence  beyond  a  reasonable  doubt,  if  I  am 
so  convinced,  authorized  the  making  of  such  state- 
ments or  the  doing  of  such  acts.  [184] 

However,  where  an  unlawful  object  is  sought  to 
])e  effected  and  two  or  more  persons  actuated  by  a 
common  purpose,  pursuing  a  preconceived  plan  to 
accomplish  that  purpose,  act  or  work  together  in 
any  manner  in  furtherance  of  the  unlawful  scheme, 
each  party  consciously  participating  therein  is  a 
party  to  the  conspiracy,  no  matter  what  part  he 
has  in  the  execution  of  the  object  or  plan,  and  if 
two  or  more  persons  are  proven  to  have  combined 
together  for  the  same  illegal  purpose,  any  act  done 
})y  one  of  the  i)arties  in  the  furtherance  of  the 
original  concerted  plan  and  with  reference  to  the 
common  object  is,  in  contemplation  of  law,  the  act 
of  all  of  those  parties. 
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Likewise,  if  a  conspiracy  has  been  established  by 
the  evidence  beyond  a  reasonable  doubt,  every  one 
of  the  conspirators  is  bound  by  the  declarations  and 
acts  of  the  co-conspirators  in  furtherance  of  the 
conspiracy,  and  under  those  circumstances  the  acts 
and  statements  of  one  done  and  made  in  the  further- 
ance of  the  conspiracy  are  the  statements  and  acts 
of  all  the  persons  who  are  members  of  the  con- 
spiracy. 

Those  principles  just  stated  have  to  be  applied 
by  me  to  these  exhibits  and  all  other  evidence  in 
the  case  as  of  the  time  of  the  close  of  all  the  evi- 
dence, that  offered  by  the  plaintiff  in  chief  and  on 
rebuttal,  if  any,  [185]  and  that  offered  by  the  de- 
fendant at  any  and  all  times  during  the  trial. 

Now  is  there  anything  else  you  wish  to  say  by 
way  of  motion? 

Mr.  Toulouse:  Yes,  your  Honor.  I  except  to 
your  Honor's  ruling  with  respect  to  Exhibits  1 
and  2. 

The  Court :     The  exception  is  allowed. 

Mr.  Toulouse:  I  likewise  move  to  strike  Plain- 
tiff's Exhibit  4,  which  appears  to  be  a  W-2  return 
for  the  year  1951,  the  first  page  thereof,  having 
some  typing  on  it  and  not  signed  by  anyone.  The 
date  is  not  quite  legible,  but  it  appears  to  be  Jan- 
uary 31,  1952,  on  the  ground  that  it  is  a  self-serving 
declaration  of  somebody.  There  is  no  evidence  to 
establish  that  any  one  of  these  defendants  was  con- 
nected with,  made,  or  knew  of  the  making  or  author- 
ized the  making  of  the  first  page,  and  so,  therefore, 
it  is  absolutely  incompetent. 
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The  Court:  Mr.  Harris,  what  have  you  to  say 
in  that  connection? 

Mr.  Harris:  Other  than  that  it  was  just  the  offi- 
cial record,  your  Honor.  Just  a  minute.  I  thought 
it  was  the  same  number 

The  Court:  Do  you  recall  any  proof  by  the  wit- 
ness identifying  that  Exhibit  4  that  those  i^apers 
were  supplied  to  his  department  by  any  one  of 
these  defendants?  [186] 

Mr.  Harris :  Well,  you  see  counsel  has  taken  the 
first  page  unit  of  Plaintiff's  Exhibit  4  and  right 
now  I  am  trying  to  see  if  there  is  a  corresponding 
luimber  which  would  make  that  material  to  the 
other  pages,  but  in  view  of  the  statement  of  counsel 
and  to  discourage  any  further  argument  on  that 
particular  page  as  to  Plaintiff's  Exhibit  4 — there 
was  no  objection  at  the  time — but  if  they  now  wish 
to  strike  it,  I  think  that  might  possibly  be  well 
taken. 

The  Court:  Do  your  remarks  and  motions  witli 
respect  to  Exhibit  4  apply  to  anj^thing  other  than 
the  blue-colored  sheet? 

Mr.  Toulouse :     Yes,  your  Honor. 

The  Court:  Then  make  your  statement  complete 
as  to  each  and  all  parts  of  that  exhibit. 

Mr.  Toulouse:  With  respect  to  the  second  page, 
it  just  merely  is  an  adding  machine  calculation 
made  by  somebody — I  don't  know  who.  With  re- 
spect to  the  third  page,  it  appears  to  be  an  eni- 
])loyer's  quarterly  return,  the  typing  on  it  saying 
^^White  Center  Athletic  Clul),  Inc.,"  dated  Sei)tem- 
ber  30,  1951,  and  apparently  signed  by  one  pur])()rt- 
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ing  to  be  John  Stepich,  president,  showing  W-2 
taxes  withheld.  I  object  to  that  on  the  ground  there 
is  no  evidence  in  this  record,  particularly  from  the 
testimony  of  Mr.  Bur  dick  himself  to  show^  other 
than  the  fact  that  one  [187]  year  and  a  half  ago 
he  came  to  a  certain  office  in  the  Internal  Revenue 
Department  and  opened  up  a  jacket  known  as  the 
White  Center  Athletic  Club  jacket,  under  a  certain 
number,  and  that  he  pulled  this  particular  paper 
out  of  it.  There  is  no  showing  that  Mr.  Stepich 
signed  this  or  that  any  one  of  these  defendants 
signed  it.  There  is  no  showing  that  the  White  Cen- 
ter Athletic  Club  signed  it  or  authorized  any  person 
to  sign  it  on  its  ])ehalf.  Mr.  Burdick  specifically 
stated  that  he  didn't  know  who  sent  it  in,  how  it 
was  received,  who  prepared  it,  or  anything  else  in 
connection  with  it  other  than  the  fact  that  he  had 
it,  that  it  w^as  in  a  jacket. 

Now,  the  same  thing  is  true  with  respect  to  the 
next  page 

Mr.  Harris :  May  we  stipulate  that  is  page  4  you 
are  now  referring  to  ? 

Mr.  Toulouse:  It  is  item  4  in  the  exhibit,  which 
apparently  is  a  mimeographed  form  filled  in  with 
dates,  reciting  October  31,  1951,  and  saying  ^'lack 
of  funds  at  due  date.  John  F.  Stepich,  Pres.''  He 
doesn't  say  he  is  president  of  what.  It  doesn't  show 
that  this  John  F.  Stepich  in  this  courtroom  signed 
this  exhibit  or  that  he  had  authority  to  sign  it  on 
behalf  of  any  corporation  known  as  the  White  Cen- 
ter Athletic  Club,  Inc.,  [188]  or  that  he  had  author- 
ity from  any  one  of  the  defendants,  that  is  Felton, 
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DePierris,  Desimone  or  Hopkins,  to  sign  it,  or  that 
he  had  authority  from  any  officer,  director  or  stock- 
holder of  the  Athletic  Club. 

With  respect  to  item  5,  it  appears  on  that  that 
'^Harold  Hopkins,  Secretary,''  signed  it.  There  is 
typed  in — by  whom  we  do  not  know — ^^  White  Cen- 
ter Athletic  Club.''  There  is  no  showing  that  Harold 
Hopkins,  who  is  a  defendant  in  this  action,  signed 
it,  that  he  signed  it  in  a  corporate  capacity  for  any 
corporation  as  secretary,  or  that  he  was  in  fact 
secretary,  and  there  is  no  evidence  to  show  that  with 
respect  to  the  defendants  Felton,  DePierris,  Desi- 
mone and  Stepich,  he  was  authorized  to  sign  it  on 
their  behalf,  or  authorized  to  sign  it  on  behalf  of 
the  White  Center  Athletic  Club,  or  by  any  of  its 
stockholders,  officers  or  directors. 

I  submit  that  Plaintiff's  Exhibit  4  proACs  nothing 
with  respect  to  any  one  of  these  defendants,  that 
the  only  evidence  is  that  this  man  Burdick  had  it 
in  a  file  in  the  Internal  Revenue  Department,  and 
that  it  has  not  been  sufficiently  identified  or  con- 
nected with  any  of  the  defendants  in  this  trial. 

The  Court :     What  have  you  to  say,  Mr.  Harris  ] 

Mr.  Harris:  As  to  Plaintiff's  Exhibit  4,  the  first 
item  as  counsel  states  and  the  second  item,  [189] 
which  contains  some  bookkeeping  or  adding  machine 
notations,  I  have  no  objection  to  deleting  them  from 
the  original  exhibit  in  its  pi'esent  form. 

The  Court:  The  Court  will  later  ask  the  Clerk's 
assistance  in  that  connection,  but  now  there  are 
three  other  separate  pieces  of  paper  in  that  exhii)it, 
are  there  noti 
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Mr.  Harris :  Yes.  As  to  those  three  other  pieces 
of  paper,  which  are  the  last  three,  Mr.  Burdick  tes- 
tified that  these  are  the  official  records.  The  argu- 
ments previously  advanced  in  opposition  to  striking 
Plaintiff's  Exhibits  1  and  2  are  now  advanced  at 
this  time  without  the  necessity  of  repeating  the 
same.  As  to  what  might  be  classified  as  item  4,  Mr. 
Burdick 's  testimony  was  that  that  was  received  with 
item  3  as  one  particular  entire  transaction  received 
from  the  White  Center  Athletic  Club  which  bears 
the  same  address  and  with  Mr.  Stepich  holding  him- 
self out  again  as  president. 

The  Court :  I  wish  you  would  cite  some  Federal 
law  relating  to  this  matter,  Mr.  Harris. 

Mr.  Harris :  These  being  the  official  records,  they 
can  come  into  evidence  for  such  w^eight  as  may  be 
given  to  them  ])y  the  trier  of  the  fact,  and  I  recite 
Federal  Criminal  Rule  27  which  says  that  the  offi- 
cial records  may  be  identified  into  evidence  in  the 
same  manner  [190]  as  the  civil  rules  provide,  which 
is  set  forth  in  Title  28,  IJ.S.C.  §1732  and  §1733. 

The  Court:  Let  me  see  about  this.  Sec.  1732 
says: 

''In  any  court  of  the  United  States  ''*'',  any 
writing  or  record,  whether  in  the  form  of  an 
entry  in  a  book  or  otherwise  ■^'  ^'  ^^^ 

T  assTune  you  claim  this  is  an  official  record  of  the 
Bureau  ? 

Mr.  Harris :     Yes,  your  Honor. 

The  Court  (Continuing)  : 

''*  *  *  made  as  a  memorandum  or  record  of 
any  act,  transaction,  occurrence,  or  event,  shall 
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be  admissible  as  evidence  of  such  act,  transac- 
tion, occurrence,  or  event,  if  made  in  regular 
course  of  any  business,  and  if  it  was  the  regu- 
lar course  of  such  business  to  make  such  memo- 
randum or  record  at  the  time  of  such  act, 
transaction,  occurrence,  or  event  or  within  a 
reasonable  time  thereafter. 

^^All  other  circumstances  of  the  making  of 
such  writing  or  record,  including  lack  of  per- 
sonal knowledge  by  the  entrant  or  maker,  may 
be  shown  to  affect  its  weight,  but  such  circum- 
stances shall  not  affect  its  admissil)ility.  [191] 

''The  term  'business,'  as  used  in  this  section, 
includes  business,  profession,  occu])ation,  and 
calling  of  every  kind/' 

Now,  if  you  are  proceeding  under  §1732,  it  is  the 
first  paragraph  thereof  which  is  important,  which 
says: 

"*  *  *  if  made  in  regular  course  of  any  busi- 
ness, and  if  it  was  the  regular  course  of  such 
business  to  make  such  memorandum  or  rec- 
ord *  ^  */' 

What  is  the  proof  on  those  two  conditions  here? 

]\Ir.  Harris:  That  I  asked  Mr.  Burdick  if  these 
were  the  official  records.  I  asked  if  they  were  kept 
in  the  ordinary  course  of  business  and  under  his 
supervision,  and  did  he  bring  them  from  that  posi- 
tion to  the  courtroom  here  today. 

The  Court:  I  understood  that  he  knew  nothing 
about  the  making  of  them.   All  he  knew  about  them 
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was  that  he  found  them  there  when  he  took  charge 
of  the  files. 

Mr.  Harris:     Found  them  in  the  official  records. 

The  Court :  He  knows  nothing  about  whether  or 
not  they  were  made  in  the  regular  course  of  busi- 
ness of  the  Internal  Revenue  office.  He  made  no 
statement  about  that,  did  he? 

Mr.  Harris:     Yes,  your  Honor.  [192] 

The  Court :  About  the  records  being  made  in  the 
course  of  business? 

Mr.  Harris :  That  these  were  kept  in  the  regular 
course  of  business. 

The  Court:  That  is  not  enough.  There  are  two 
conditions  here : 

u*  *  -jf  j-j?  j^r^(jg  j[j^  fi^Q  regular  course  of  any  busi- 
ness, and  if  it  was  the  regular  course  of  such 
business  to  make  such  memorandum  ^  ^  ^" 

and  you  have  no  proof  of  that  that  I  recall  from 
Mr.  Burdick.   All  he  testified  to  was: 

^^  These  are  the  official  records  that  came  into  my 
possession.  All  I  know  about  them  is  I  found  these 
things  in  an  official  file.'' 

He  has  not  proved  anything  about  those  two  con- 
ditions I  have  just  mentioned,  how  they  were  made 
and  what  they  were  made  for. 

Mr.  Harris:  He  was  not  present,  your  Honor, 
wlien  they  were  received. 

The  Court:  I  do  not  doubt  that,  but  that  does 
not  do  away  with  the  requirements  of  the  statute. 
I  think  probably  he  stated  every  material  fact  that 
he  was  able  to  do  in  his  testimony,  but  if  that  is 


United  States  of  America  203 

what  you  are  relying  on,  §1732,  I  say  that  that  does 
not  authorize  their  admission,  but  I  wish  you  to 
consider,  each  [193]  counsel,  other  sections  which 
I  will  call  to  your  attention  and  then,  finally,  the 
rule  itself. 

Sec.  1733  provides : 

^^  Books  or  records  of  account  or  minutes  of 
proceedings  of  any  department  or  agency  *  ^  ^-^ 

and  there  is  no  proceeding  of  any  department  or 
agency  here  in  question,  is  there? 

Mr.  Harris:  I  thought  we  had  one.  I  thought 
the  books  and  records  of  the  Internal  Revenue 

The  Court :  Well,  if  it  is  arguable  that  they  are 
records  of  proceedings  of  the  Internal  Revenue, 
then  it  might  come  under  that  if  the  Court  takes 
that  view.    (Continuing) : 

u*   *   *  shall  be  admissible  to  prove  the  act, 
transaction  or  occurrence  *  *  */' 

That  means  in  the  department  or  agency  making 
the  record.  There  is  nothing  at  issue  here  about 
what  act  took  place  in  the  department,  is  there,  or 
in  the  agency? 

Mr.  Harris :     The  record,  that  is  the  onlv  thins:. 

The  Court:  Well,  insofar  as  1733  is  concerned, 
that  is  concerned  with  the  records  of  a  government 
agency  made  as  to  proceedings  in  that  agency.  As 
I  understood,  the  former  position  of  the  Govern- 
ment was,  as  to  these  component  parts  of  Plaintiff's 
Exhibit  4,  that  they  are  offered  to  show  acts  of  one 
or  more  of  these  defendants  and  [194]  not  acts  of 
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the  Internal  Revenue  Department.  That  is  the  point 

I  am  making. 

''Properly  authenticated  copies  or  transcripts 
of  any  books,  records,  papers  or  documents  of 
any  department  or  agency  of  the  United  States 
shall  be  admitted  in  evidence  *  *  *." 

Now,  that  is  all  that  1733  says. 

Now,  there  are  other  sections.  There  is  another 
in  §661  (a)  of  28  U.S.C.  It  is  something  that  has 
been  enacted  hy  Congress  subsequent  to  1950,  and 
I  do  not  have  it  here.  Does  anyone  have  availal^le 
the  present  §661  (a)  of  Title  28? 

Mr.  Spiller:  We  don't  have  the  title  here,  if  the 
Court  please. 

The  Court:  Mr.  Bailiff,  will  you  please  ask  Mr. 
Eaton  to  bring  me  the  current,  in  effect  today, 
§661  (a).  Title  28,  U.S.C? 

Now,  then,  in  the  meantime,  while  that  is  being 
done,  do  you  have  Federal  Rules  of  Civil  Proce- 
dure 44? 

Mr.  Spiller:     Civil  or  criminal,  your  Honor? 
The  Court:     Civil.   Did  Mr.  Harris  read  a  state- 
ment in  the  law  that  referred  to  the  applicability 
of  civil  rules  on  this  question  to  a  criminal  case? 
I  have  here  Rule  44,  ''Proof  of  Official  Record. '' 

"An  official  record  or  any  entry  therein, 
when  [195]  admissible  for  any  purpose,  may 
be  evidenced  by  an  official  publication  thereof 
or  by  a  copy  attested  by  the  officer  having  the 
legal  custody  of  the  record,  or  by  his  deputy, 
and  accompanied  with  a  certificate  that  such 
officer  has  the  custody." 
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Now,  he  supplied  oral  testimony.  This  looks  as  if 
it  refers  to  written  certificates  made  in  the  absence 
of  the  trial  proceeding.  That  is  the  way  it  looks  to 
me,  but  if  there  is  some  part  of  it  that  applies,  I 
will  hear  counseFs  statement  on  it.  Did  you  cite 
another  rule? 

Mr.  Harris:  That  was  Rule  27  of  the  Federal 
Rules  of  Civil  Procedure,  your  Honor,  that  only 
states  that  the  Rules  of  Civil  Procedure  shall 
govern. 

The  Court:  All  right.  That  is  one  rule.  Have 
you  another  one? 

Mr.  Harris:     No,  your  Honor. 

The  Court:  Have  you  a  copy  of  Rule  44  before 
you? 

Mr.  Harris:     No,  I  have  not. 

Mr.  Spiller :     I  have,  if  the  Court  please. 

The  Court:     Let  Mr.  Harris  see  it. 

(Mr.  Spiller  hands  volume  to  Mr.  Harris.) 

Mr.  Harris:  These  are  the  Rules  of  Criminal 
Procedure,  your  Honor. 

The  Court:  I  wsh  you  to  see  Rule  44  of  the 
Civil  [196]  Rules.   Does  anyone  have  that? 

(No  answer.) 

The  Court :     Then  look  at  my  copy. 

(Court  hands  volume  to  the  Clerk,  who  gives 
it  to  counsel.) 

The  Court :  I  think  there  ought  to  be  some  proof 
here  that  shows  that  these  papers  emanated   from 
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the  White  Center  Athletic  Club  in  West  Seattle, 
which  is  the  subject  of  this  indictment.  Just  to  get 
a  file  from  the  Internal  Revenue  Office  which  con- 
cerns some  showing  of  that  name  or  identity  with- 
out having  anyone  here  testify  to  its  being  identified 
with  this  particular  one,  I  have  some  doubt  about 
the  propriety  of  such  a  procedure,  also  the  fairness 
of  it,  and  it  is  difficult  for  me  to  accept  that  pro- 
posal. 

Is  there  anything  else  you  want  to  show? 

Mr.  Harris:  Well,  I  would  like  your  Honor  to 
reser^'e  your  ruling  if  you  could  at  this  time. 

The  Court:  The  Court  will  do  that.  There  is 
one  other  section  I  wish  we  could  see,  and  that  is 
§661  (a).  It  is  something  that  has  been  passed  by 
Congress  or  by  the  rule-makers  subsequent  to  1950. 
Will  both  counsel  go  in  chambers  and  see  if  you 
can  assist  Mr.  Eaton  in  finding  that  section? 

(At  this  time  counsel  leave  the  courtroom  and 
there  is  a  short  recess.)  [197] 

Mr.  Harris :  I  don't  find  661  (a)  in  Title  28,  your 
Honor.  The  cumulative  sui)plement  for  1953  doesn't 
disclose  it,  either. 

The  Court :  I  have  a  belief  that  there  was  at  one 
time  in  existence  a  §661  (a)  which  bore  on  this  sub- 
ject. I  have  that  impression,  but  of  course  my  recol- 
lection, like  anyone  else's,  could  be  inaccurate  in 
this  respect.  I  will  reserve  ruling  on  this.  Was 
there  anything  else? 

]\Ir.  Toulouse:  Yes,  your  Honor.  The  defendants 
move  that  Plaintiff's  Exhibit  5  be  stricken  on  the 
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gTound  that  it  is  incompetent,  in  the  first  instance, 
it  being  shown  as  a  printed  form  showing  AVhite 
Center  Athletic  Chil),  Inc.,  coin-operated  gaming 
devices  July  1,  1951,  to  June  30,  1952,  apparently 
showing  Peter  Desimone  as  manager  and  vice-presi- 
dent, dated  August  16,  1951,  that  being  the  first 
page.  The  second  page  is  some  penciled  transcript, 
nothing  in  the  evidence  to  show  w^ho  prepared  this 
penciled  transcript  or  that  it  is  signed  by  anyone 
or  that  it  purports  to  be  signed  by  anyone.  The 
third  i^age  dated  8/16/51  and  dated  September  1, 
1951,  being  a  special  tax  return  printed  ''White 
Center  Athletic  Club."  My  objection  goes  to  this. 
Mr.  Burdick  testified  that  he  found  this  in  the 
jacket.  There  is  no  showing  in  the  evidence  that 
mr.  Desimone  made  this  return,  signed  this  [198] 
return,  or  that  any  of  the  defendants  DePierris, 
Felton,  Stepich  or  Hopkins  authorized  him  to  sign 
the  return,  that  it  was  done  with  their  knowledge, 
with  their  permission,  or  in  their  presence,  or  that 
it  w^as  done  by  the  White  Center  Athletic  Club,  or 
that  Mr.  Desimone  had  any  connection  with  the 
White  Center  Athletic  Club  as  an  officer,  director, 
or  stockholder,  or  that  this  signature  appearing 
thereon  is  that  of  the  Mr.  Desimone  who  is  a  de- 
fendant in  this  case,  or  that  this  document  was 
transmitted — first,  who  was  it  prepared  by?  There 
is  no  evidence  as  to  who  prepared  it.  Secondly, 
there  is  no  evidence  who  sent  it.  Thirdly,  there  is 
no  evidence  who  signed  it.  Fourthly,  there  is  no 
evidence  who  jnit  it  in  the  jacket.  Fifthly,  it  is  only 
evidence,  if  at  all,  of  the  fact  that  the  Government 
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had  in  its  jacket  three  pieces  of  paper  marked 
Plaintiff's  Exhibit  5. 

The  Court:  Is  there  anything  in  the  papers 
themselves  now  comprising  that  Exhibit  No.  5 
which  identifies  the  business  with  this  particular 
one  here?  Could  anyone  look  at  this  exhibit  and 
determine  that  it  was  the  business  that  has  here 
l)een  at  issue  in  West  Seattle? 

Mr.  Toulouse:  If  one  accepted  the  truth  of  the 
printing  ^^ White  Center  Athletic  Club,  Inc./'  and 
the  address  in  the  printing,  '^9616 -17th  S.W., 
Seattle." 

The  Court:  That  would  be  some  evidence  [199] 
to  indicate  the  affirmative  answer  to  the  Court's 
question. 

Mr.  Toulouse:  Yes.  Of  course,  it  would  be  my 
position,  your  Honor,  that  that  has  no  relevancy  at 
all  with  reference  to  whether  or  not  there  is  a  White 
Center  Athletic  Club,  Inc.,  or  that  in  fact  this  is  a 
return  of  that  particular  corporation. 

The  Court :     Does  that  conclude  your  remarks  ? 

Mr.  Toulouse:  That  concludes  my  remarks  with 
reference  to  Plaintiff's  Exhibit  5. 

The  Court:     I  wish  to  hear  Mr.  Harris'  response. 

Mr.  Harris:  Plaintiff's  Exhibit  5,  your  Honor, 
has  ])een  kept  as  a  part  of  the  official  records  of  the 
I^.  S.  Internal  Revenue  Bureau,  that  the  name  of 
the  establishment  is  White  Center  Athletic  Club, 
Inc. ;  that  the  business  address  is  9616  -  17th  Avenue 
S.W.,  Seattle.  The  signature  is ,  Peter  Desimone. 
The  date  is  8/16/51. 
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The  Court:  That  is  during  the  period  alleged 
here  of  the  existence  of  the  conspiracy"^ 

Mr.  Harris:  That  is  right,  your  Honor.  Under 
the  signature  is  the  designation  of  Mr.  Desimone  as 
manager  and  vice-president  above  the  words  ^^  State 
whether  individual  owner,  member  of  firm,  or  if 
officer  of  corporation,  give  title." 

The  Court:  The  Court's  question  is  answered. 
Does  that  apply  to  any  other  papers?  What  about 
other  [200]  component  parts  of  that  exhibit? 

Mr.  Harris:  Yes,  your  Honor.  The  second  com- 
ponent part  is  merely  a  transcript  of  th(^  acc^ount 
named  ^^  White  Center  Athletic  Clul),''  same  address, 
and  is  not  in  any  way  identified  to  any  person. 

The  third  item  of  Plaintiff's  Exhibit  5  is  similar 
in  most  respects  to  the  first  item  of  Plaintiff's  Ex- 
hi])it  5,  bearing  the  same  signature,  the  same  place, 
the  same  address,  the  same  date,  and  the  same 
capacity. 

The  Court :     Are  there  only  three  parts  ? 

Mr.  Harris:     Three  component  parts. 

The  Court:  The  objections  and  motions  as  to 
Plaintiff's  Exhibit  5  are  overruled  and  denied. 

Is  there  anything  else? 

Mr.  Toulouse:     I  except  to  the  Court's  ruling. 

The  Court:     It  is  allowed. 

I  will  wish  you  to  be  brief  now  because  the  Court 
will  take  the  noon  recess. 

Mr.  Toulouse:  That  is  all  that  I  have  to  offer 
with  respect  to  my  motions.  Let  the  record  show 
that  I  except  to  each  of  the  rulings  of  the  Court 
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Avith  respect  to  denial  of  the  motions  to  strike  from 
the  evidence  Plaintiff's  Exhibits  1,  2,  4  and  5. 

The  Court:  The  exceptions  noted  by  counsel  to 
the  Court's  ruling  are  allowed,  but  the  Court  has 
reserved  [201]  ruling  on  the  defendants'  motion  as 
to  Plaintiff's  Exhibit  4. 

Mr.  Toulouse :  Your  Honor,  there  is  one  thought 
that  I  would  like  to  leave  with  the  Court  with  re- 
spect to  each  of  these  exhibits  on  the  question  of 
competency.  There  is  no  showing  from  any  testi- 
mony as  to  any  one  of  the  exhibits  that  would  pre- 
clude this  situation. 

The  Court:  Mr.  Toulouse,  I  am  not  willing  to 
and  find  it  not  convenient  to  indulge  any  further 
time  for  argument.  The  Court  is  satisfied  with  the 
rulings  made,  and  no  amount  of  argument  can  cause 
me  to  change  in  a  conspiracy  case.  We  are  dealing 
with  conspiracy  cases  often,  and  we  may  have  made 
some  mistakes.  If  so,  they  were  unintentional,  and 
as  applied  to  the  present  case,  they  would  be  un- 
intentional now,  but  in  the  light  of  the  Court's  past 
experience  in  conspiracy  cases  I  am  familiar  with 
the  argument,  and  I  do  not  feel  that  it  should  cause 
the  Court  to  change  the  rulings  announced. 

I  wish  counsel  during  the  noon  hour  would  give 
further  consideration  to  rule  or  statute  which  bears 
upon  this,  if  there  is  any  part  of  it  that  we  have 
not  already  considered.  I  am  especially  anxious  to 
have  you  call  that  to  the  Court's  attention  which 
bears  upon  the  admissibility  or  non-admissibility  of 
Plaintiff's  Exhibit  No.  4.  [202] 

Mr.  Harris:     Yes,  your  Honor. 
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The  Court:  I  invite  your  careful  study  of  Rule 
44  again,  also  Title  28,  §1732  and  §1733.  I  also  wish 
you  would  look  further  to  see  if  there  was  at  any 
time  in  force  and  effect  §661  (a)  of  Title  28,  U.S.C., 
and  what  were  its  provisions.  That  is  all  I  know 
of  in  the  way  of  statutory  or  rule  enactment  to  be 
considered. 

Mr.  Spiller:  Just  for  the  Court's  information 
only,  I  have  been  looking  through  Title  28  of  U.S.C. 
in  reference  to  §1733  and  find  that  §661  through 
§667,  former  title,  are  now  included  in  Rule  44. 
That  is  in  the  historical  and  revision  note  appended 
to  §1733.  I  just  thought  I  would  mention  it  if  the 
Court  wanted  to  look  at  it. 

The  Court:  Do  you  imderstand  from  that  note 
that  even  if  661  did  at  one  time  exist  as  a  statutory 
provision  that  it  has  been  abrogated  by  this  §1732 
or  §1733? 

Mr.  Spiller:  That  is  my  understanding,  but  I 
would  like  to  check  that  during  the  noon  hour  to 
make  certain  of  my  conclusion  on  it. 

The  Court :  The  Court  is  now  at  recess  until  tw^o 
o'clock,  and  all  those  connected  with  this  case  are 
excused  until  that  time.  [203] 

(At  12:00  o'clock  p.m.  Thursday,  April  22, 
1954,  proceedings  recessed  until  2:00  o'clock 
p.m.  Thursday,  April  22,  1954.) 
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The  Court:  May  the  record  show  that  each  and 
all  of  the  defendants  are  present  and  that  their 
counsel  are  present,  also  Government  counsel  is 
present. 

Mr.  Harris :     Yes,  your  Honor. 

Mr.  Toulouse:    Yes,  your  Honor. 

Mr.  Spiller:     The  record  may  so  show. 

Mr.  Harris:  I  believe  your  Honor  reserved  rul- 
ing as  to  Plaintiff's  Exhibit  4.  During  the  noon 
recess  I  attempted  to  secure  some  authority  for 
your  Honor,  and  I  have  come  to  the  conclusion  that 
Title  28,  §1733,  incorporates  that  section  which 
your  Honor  previously  made  reference  to  as  being 
661  (a). 

The  Court:  Is  it  repealed  or  restated  or  is  it 
abolished  ? 

Mr.  Harris:  It  is  restated,  not  abolished  but 
restated. 

The  Court:  What  part  of  what  section  do  you 
think  carries  it  forward?  [204] 

Mr.  Harris:  Sec.  1733  of  Title  28,  in  the  histori- 
cal notes  and  the  revision  notes  and  the  cases  that 
were  decided  prior  to  the  1948  enactment  of  this 
particular  section  of  the  statute,  661  (a),  665  and 
695  are  all  mentioned. 

The  Court:  Is  it  in  the  bound  volume?  I  do  not 
have  the  note  here. 

Mr.  Harris:  Yes,  your  Honor.  I  am  not  going 
to  base  my  argument  on  that. 

The  Court:  What  part  of  the  language  in  one 
of  these  sections  is  similar  to  the  old  ? 
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Mr.  Harris:  Well,  I  think  the  effort  was  made, 
your  Honor,  to  incorporate  the  various  sections  of 
the  old  section  and  combine  them  in  one  complete 
section,  now  being  1733. 

The  Court:  You  may  proceed  with  your  argu- 
ment. 

Mr.  Harris :     The  case  of  Lewy  vs.  United  States, 
a  7th  Circuit  case,  decided  in  1928 — my  only  reason 
for  referring  to  that  is  because  it  is  referred  to  in 
a  9th  Circuit  case,  cited  therein  as  some  authority. 
The  Court:     Will  you  give  the  citation? 
Mr.  Harris :     Excuse  me.  29  F.  (2d)  462.  Having 
to  do  primarily  with  the  subheadings  4,  5,  6,  7  and 
8,  it  makes  reference  in  there  to  the  Lewy  Brothers 
who   mailed   certain   information   to   various   com- 
jjanies  through  [205]  the  mail.   The  only  thing  that 
w^as  used  was  letterheads  of  the  company  signed  by 
some  officer  connected  with  the  company. 
The  court  said : 

''The  books  were  sufficiently  identified  and 
the  private  ledger  properly  admitted  in  evi- 
dence. There  is,  therefore,  no  point  in  the  sug- 
gestion that  the  testimony  of  the  accountant. 
Brown,  should  have  been  stricken  from  the 
record.  His  statement,  taken  from  the  books, 
is  in  no  way  contradicted,  but  the  correctness 
of  it  and  of  the  books  are  in  some  ways  cor- 
roborated by  the  capital  stock  tax  returns  for 
1924  and  1925,  made  over  defendant's  signature 
and  sworn  to  by  him  on  behalf  of  Lewy  Bros." 

It  is  respectfully  submitted  that  the  W-2  returns 
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in  Plaintiff's  Exhibit  4  are  such — they  are  not  capi- 
tal stock  returns 

The  Court:     Are  they  signed  by  anybody? 

Mr.  Harris:  Yes,  your  Honor.  They  are  over 
the  signature,  in  one  instance,  of  John  Stepich  and, 
in  the  other  instance,  Mr.  Hopkins,  purporting  to 
l)e  in  one  case  the  president  and  in  the  other  case 
the  secretary  of  the  White  Center  Athletic  Club, 
Inc.  [206] 

The  Court :  I  thought  in  some  ways  they  differed 
as  to  the  relation  of  those  papers  to  the  club  in 
White  Center  that  is  the  subject  of  this  inquiry.  I 
thought  a  part  of  Mr.  Toulouse's  argument  was 
based  on  that. 

Mr.  Harris:  I  am  not  arguing  and  not  asking 
that  the  first  two  items  of  Plaintiff's  Exhibit  4  re- 
main in  evidence. 

The  Court :  I  say  that  they  will  be  excluded,  and 
the  Court  makes  that  ruling  now.  The  Clerk  will, 
as  soon  as  convenient  to  the  Clerk,  remove  those  two 
from  that  exhibit  unless  the  Court  otherwise  directs 
and  delete  all  identification  marks  on  either  one  of 
them  and  substitute  the  same  marks  on  some  other 
remaining  part  of  the  exhibit. 

Mr.  Harris:  All  right.  Now  I  am  directing  my 
remarks  in  my  argument  to  the  remaining  parts  of 
the  exhibit  which  then  would  be  pages  three  and 
four  as  it  now  is  composed.  This  is  the  Employer's 
Quarterly  Federal  Tax  Return,  certain  statements 
contained  therein,  and  the  signature  of  John  F. 
Stepich;  title,  ''Pres.";  dated  November  7,  1951, 
White  Center  Athletic  Club,  Inc.,  9616 -17th  S.W., 
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Seattle  6,  Washington.   Just  above  the  place  where 

Mr.  Stepich's  signature  appears  is: 

^'I  declare  under  the  penalties  of  [207] 
perjury  that  this  return  (including  any  accom- 
panying schedules  and  statements)  has  been 
examined  by  me  and  to  the  best  of  my  knowl- 
edge and  belief  is  a  true,  correct,  and  complete 
return.'' 

Then  the  item  four  w^hich  is  attached  to  that  item 
I  have  just  mentioned  is  an  explanation  of  delin- 
quency. The  name:  ''White  Center  Athletic  Clul), 
Inc.''  The  date:  ''Nov.  7,  1951.''  For  comparison 
with  the  one  just  previously  mentioned 

The  Court:  That  is  sufficient  so  far  as  that  is 
concerned.   Turn  to  the  next  one. 

Mr.  Harris:  The  next  one,  your  Honor,  which 
is  the  last  one  as  it  is  now  composed  is  in  the  same 
form  as  the  one  previously,  but  the  name,  in  place 
of  "John  F.  Stepich,"  appears  "Harold  Hopkins." 
In  place  of  "Pres."  appears  the  abbreviation  "Sec." 

The  Court:  AYhat  is  stated  with  reference  to  on 
whose  behalf  it  was  made  ? 

Mr.  Harris :  ' '  White  Center  Athletic  Club,  Inc., ' ' 
same  address,  and  the  same  Seattle  precinct  num- 
ber, 6,  Washington. 

The  Court:  I  thought  Mr.  Toulouse  made  the 
point  in  argument  that  there  was  no  such  thing  as 
that  to  identify  it  with  this  particular  business. 

Mr.  Harris :  That  may  be  the  first  item  of  [208] 
Plaintiff's  Exhibit  4  which  only  mentions  the  White 
Center  Athletic  Club,  Inc.,  the  address  of  the  estab- 
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lishment,  but  makes  no  mention  of  any  individual. 

The  Court :  Now,  will  you  compare  the  situation 
as  to  execution  and  identification  of  the  persons  in- 
tended to  be  involved  in  the  papers  in  Plaintiff's 
Exhibit  5  with  those  last  two  papers  in  Plaintiff's 
Exhibit  4? 

Mr.  Harris:  May  I  see  Plaintiff's  Exhibit  5, 
please  ? 

The  Court:  Yes.  The  Court  has  already  ruled 
upon  that. 

Mr.  Harris:  Plaintiff's  Exhibit  5  contains  the 
signature  of  another  other  than  those  that  appear 
in  this  exhibit,  so  if  I  might  see  Plaintiff's  Exhibits 
1  and  2. 

The  Court:  I  am  not  making  the  point  that  I 
wish  to  see  another  exhibit  bearing  execution  by 
these  same  individuals.  It  is  not  that  at  all,  but  it 
is  the  same  kind  of  identification. 

Mr.  Harris:  The  same  establishment,  the  White 
Center  Athletic  Club,  appears  in  Plaintiff* 's  Ex- 
hilnt  5.  The  same  address  appears  in  Plaintiff's 
Exhibit  5. 

The  Court :  Read  the  name  of  the  person,  if  any, 
purporting  to  execute  the  document  on  behalf  of 
that  [209]  business  in  No.  5. 

Mr.  Harris :  Peter  Desimone,  Manager  and  Vice- 
President. 

The  Court:     Of  what? 

Mr.  Harris:  White  Center  Athletic  Club,  Inc., 
9616 -17th  S.W. 

The  Court :     What  kind  of  paper  is  that  ? 

Mr.  Harris:     The  Special-Tax  Return. 
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The  Court:     Now,  the  next  sheet  in  that  exhibit. 

Mr.  Harris:  The  next  sheet,  your  Honor,  in 
Plaintiff's  Exhibit  5,  I  think  also  has  no  relation- 
ship, and  if  counsel  wishes,  it  may  be  stricken  with 
my  approval.  However,  the  last  sheet  is  the  White 
Center  Athletic  Club,  Inc.,  9616  -  17th  S.W.,  Seattle 
6,  Washington,  signed  by  Peter  Desimone,  and  the 
date,  as  manager  and  vice-president. 

The  Court:  Mr.  Clerk,  will  you  step  down  there 
in  the  presence  of  coimsel  on  both  sides  and  take 
out  of  No.  4  the  first  two  papers  and  transfer  the 
Clerk's  marks  to  some  appropriate  paper  in  the 
remaining  part  of  the  exhibit  ? 

(The  Clerk  confers  with  counsel  at  the  coun- 
sel table.) 

The  Court :     Have  you  now  done  that  ? 

Mr.  Harris:  Yes,  your  Honor.  I  approve  of  its 
present  condition  as  rendered  by  the  Clerk.  [210] 

The  Court :  I  wish  the  Clerk  to  go  down  to  coun- 
sel table  with  Exhibit  5  and  take  out  the  papers 
that  Mr.  Harris  said  could  be  taken  out. 

(The  Clerk  confers  with  counsel  at  the  coun- 
sel table.) 

The  Court:  I  would  like  to  ask  Mr.  Harris  if  he 
recalls  anything  in  Mr.  Burdick's  testimony  indi- 
cating whether  or  not  Exhibits  4  and  5  came  out  of 
the  same  official  file? 

Mr.  Harris:  The  same  official  file  having  to  do 
with  the  White  Center  Athletic  Club,  Inc.,  located 
at  9616  -  17th  S.W. 
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The  Court:  Did  you  have  any  reason,  and  if  so, 
what,  for  separating  the  parts  of  the  file  into  two 
exhibits "? 

Mr.  Harris:  Because,  your  Honor,  these  quar- 
terly returns  in  Exhibit  No.  4  consisted  of  these  and 
other  items  that  were  clipped  together  in  this  short 
style,  this  small,  abbreviated  style  to  conform  in 
size,  while  there  were  other  forms  similar  to  those 
in  Plaintiff's  Exhibit  5  which  conformed  to  a  dif- 
ferent size  but  which  all  consisted  of  the  official 
records  of  the  White  Center  Athletic  Club. 

The  Court:  Do  you  now  deny,  Mr.  Toulouse, 
that  these  two  exhibits  have  in  them  papers  which 
purport  to  be  signed  by  one  or  the  other  of  those 
I^ersons  whose  names  have  been  mentioned  by  Mr. 
Harris  and  which  signatures  were  put  on  the  paper 
on  behalf  of  the  White  Center  Athletic  Club? 

Mr.  Toulouse :     Yes. 

The  Court:  Do  you  deny  that  the  two  exhibits 
contain  any  papers  which  do  not  have  signatures 
on  them? 

Mr.  Toulouse:    No,  your  Honor. 

The  Court:  Was  there  anything  else  you  wish 
to  say  as  to  Plaintiff's  Exhibit  4  now,  Mr.  Toulouse? 

Mr.  Toulouse :  No.  I  have  nothing  to  add  to  my 
other  remarks,  your  Honor. 

The  Court:  It  seems  to  me  that  Plaintiff's  Ex- 
hibits 4  and  5  each  stand  on  the  same  basis  as  to 
admissibility  and  that  each  of  them  is  shown  on  the 
record  to  be  admissible  in  evidence  here.  All  objec- 
tions to  each  of  Plaintiff's  Exhibits  4  and  5  are 
overruled,  and  each  of  them  is  admitted  in  evidence. 
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The  Court  has  previously  admitted  Plaintiff's  Ex- 
hibits 4  and  5  and  that  action  is  now  confirmed. 
Counsel's  exceptions  to  the  Court's  rulings  are 
allowed. 

Mr.  Spiller:  If  the  Court  please,  solely  for  the 
advice  of  the  Court,  and  I  would  like  also  for  the 
record  to  show  it,  I  think  that  Mr.  Harris  has  un- 
wittingly misread  the  note  referring  to  661.  I  have 
the  history  of  [212]  that  before  me,  if  the  Court  is 
interested  in  hearing  it. 

The  Court:  Well,  that  does  not  alter  the  Court's 
ruling.  I  mean  to  say  it  would  be  interesting  to 
liear  what  you  have  to  say,  but  have  in  mind  that 
it  is  no  longer  needful.  I  do  think  you  ought  to  be 
permitted  to  correct  any  erroneous  statement  that 
you  think  may  have  been  made  about  it. 

Mr.  Spiller:  I  would  like  to  state  to  the  Court 
in  the  first  place  that  former  Rule  661  has  not  i)een 
reincorporated  in  present  Title  28,  §1732  or  §1733. 
It  was  specifically  and  in  its  entirety  repealed  in 
1948  and  a  new  rule  was  stated  with  reference  to 
th(^  admissibility  of  certain  documents. 

The  Court :  Do  you  see  any  words  or  expressions 
in  the  new  rule  which  you  believe  intended  to  carry 
forward  into  future  eft'ect  any  part  of  old  661  (a)  ? 

Mr.  Spiller:  I  do  not,  and  I  am  prepared  to 
show  that  old  661  does  no  longer  exist  and  that 
while  the  Court's  ruling  might  be  right  under  the 
old  Q^\^  it  can't  be  right  under  the  present  statute. 

The  Court:  I  will  hear  your  further  argument 
on  it,  but  I  think  the  Court  is  satisfied  with  the 
ruling  no  matter  whether  that  particular  statute 
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approves  of  it  or  whether  the  Court  believes  some 
other  phase  of  the  law  does.  However,  I  certainly 
shall  be  glad  to  hear  [213]  anything  you  may  have 
to  say.  I  like  to  hear  from  everybody  who  is  to  be 
heard  before  announcing  a  ruling,  but  since  you  did 
not  understand  that  and  the  Court  did  not  know 
that  you  were  not  submitting  the  matter  on  Mr. 
Toulouse's  argument,  the  Court  will  now  hear  you, 
but  try  to  have  in  mind  in  the  future,  not  only  in 
this^  case  but  in  every  other  case,  that  the  Court 
wishes  to  hear  from  everybody  who  is  to  be  heard 
from  before  the  Court  announces  its  decision. 

You  may  proceed. 

Mr.  Spiller :  Thank  you,  and  I  will  be  very  brief, 
if  the  Court  please.  I  want  to  say  first  of  all  to  the 
Court  that  the  old  661  I  was  not  able  to  get  in  its 
1940  edition  form  because  the  1940  edition  of  Title 
28  has  been  removed  from  both  the  library  on  the 
ninth  floor  and  the  library  on  the  tenth  floor.  Title 
28  appears  only  in  its  present  1950  edition,  which 
is  after  this  '48  amendment.  I  do  have  661  in  its 
text  form  contained  in  Greenbaum  vs.  United  States, 
80  F.  (2d)  at  126. 

The  Court:  That  was  an  Arizona  case,  and  the 
iK^w  law  was  passed  while  the  Coplin  case  was  pend- 
ing in  this  Court  while  this  Court  was  holding  its 
sessions  in  the  Post  Office  Building  in  the  months 
of  September  or  October  to  December — I  cannot 
give  the  year. 

Mr.  Spiller:     It  was  1935.  [214] 

The  Court:  The  Court  received  some  business 
records  in  evidence,  and  midway  in  the  trial  the 
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Court  thought  that  the  ruling  of  the  Court  was 
erroneous  and  that  further  proof  was  needed.  The 
Court  struck  out  of  the  ease  all  of  those  admissions 
and  gave  counsel  an  opportunity  to  again  prove 
them.  I  think  some  of  them  were  received  finally 
and  some  were  not.  In  connection  with  that  case 
and  because  of  the  experience  they  had  in  that  case, 
this  law  was  changed. 

Mr.  Sj)iller:  Yes.  Now,  I  am  citing  at  present 
only  for  the  text  of  661  which  I  can't  get  otherwise 
in  the  library.   It  is  very  short. 

^*  Copies  of  any  books,  records,  papers,  or 
other  documents  in  any  of  the  executive  de- 
partments *  ^  "  shall  be  admitted  in  evidence 
equally  with  the  originals  thereof,  when  duly 
authenticated  under  the  seal  of  such  depart- 
ment.'' 

Now,  in  1948,  Chap.  646  of  Acts  of  the  80th  Con- 
gress, Second  Session,  enacted  June  25,  1948,  being 
Chap.  115,  there  was  a  new  enactment  on  what  offi- 
cial records  and  documents,  both  of  a  private  nature 
made  in  the  regular  course  of  business  and  of  a 
public  nature  on  file  in  various  public  offices,  were 
to  be  admissible,  and  to  what  extent  they  were  to 
be  admissible,  and  the  same  act  in  its  concluding 
section,  being  §39,  provides  [215]  that  the  sections 
or  parts  thereof  of  the  revised  statutes  of  the  Dis- 
trict of  Columbia,  revised  statutes  of  the  United 
States  or  statutes  at  large  ''enumerated  in  the  fol- 
lowing schedules  are  hereby  repealed"  and  then 
follows  a  schedule  of  repeals,  including  in  62  Stat- 
utes at  Large  at  page  993  specifically  Title  28,  §661, 
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and  I  offer  this  not  in  criticism  at  all  of  the  Court's 
riilinc^  but  for  the  record  only. 

The  Court :     Thank  you  very  much. 

Mr.  Spiller:  We  sulmiit  that  under  the  present 
rule  none  of  these  items  should  be  admitted. 

The  Court:  The  objections  are  overruled  and  the 
action  of  the  Court  already  announced  will  stand 
on  these  exhibits. 

Is  there  anything  else  to  be  said? 

Mr.  Spiller :    May  we  have  an  exception  to  that  ? 

The  Court:  Allowed.  Is  there  anything  else  to 
be  said  by  plaintiff  before  plaintiff  rests  its  case 
in  chief? 

Mr.  Harris:     No,  your  Honor. 

The  Court:  Does  the  plaintiff  now  rest  its  case 
in  chief? 

ilr.  Harris:    Yes,  your  Honor. 

The  Court :  The  defendants  may  further  proceed 
now  wdth  their  case  in  chief  or  otherwise  proceed 
in  [216]  accordance  with  the  law. 

Mr.  Toulouse:  At  this  time,  your  Honor,  the 
defendants  move  that  the  indictment  be  dismissed 
on  tlie  grounds  that  there  is  a  failure  of  proof  to 
estal^lish  the  essential  ingredients  of  the  conspiracy 
charged  in  this  case  with  respect  to  each  of  the 
defendants. 

Witli  respect  to  the  defendant  Desimone,  we  sub- 
mit that  the  evidence  discloses  through  the  witness 
Turner  that  at  one  time  he  saw  Mr.  Desimone 
behind  a  bar ;  that  Mr.  Desimone  stated  that  he  was 
selling  service  and  that  he  was  not  selling  whisky. 
At  another  time  Mr.  Berch  D.  West  was  in  the 
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club,  and  he  said  that  the  doorman  at  the  club 
talked  to  Mr.  Desimone  and  that  later  he  was  ad- 
mitted to  the  club.  The  other  evidence  is  the  evi- 
dence which  I  moved  to  strike,  being  Plaintiff's 
Exhibit  5  which  purports  to  be  special  tax  returns 
to  the  Federal  Government  signed,  purportedly,  l^y 
Peter  Desimone.  The  only  other  evidence  in  the 
case  with  respect  to  Mr.  Desimone  is  that  he  indi- 
cated to  Mr.  Turner  that  there  were  fifteen  house 
bottles  on  the  occasion  that  Mr.  Turner  was  out 
there  at  the  time  of  the  Lions  Club  party  in  1952. 
Now  that  is  the  only  evidence  in  the  case  with  re- 
spect to  that  particular  defendant. 

Now,  analyzing  the  evidence  with  respect  to  that 
defendant  and  in  the  light  of  the  principle  that 
the  [217]  evidence  with  respect  to  any  particular 
defendant  must  ])e  considered  separately  with  re- 
spect to  such  defendant  and  must  show  acts,  con- 
duct, or  some  other  evidence  that  is  clearly  referable 
and  points  to  the  joining  of  a  conspiracy  or  the 
formation  of  a  conspiracy  on  or  about  July  of  1951, 
the  first  one  would  indicate  a  substantive  violation 
perhaps  of  the  Steele  Act.  If  Mr.  Turner  were 
believed  that  Mr.  Desimone  made  the  statement  that 
he  was  selling  service  and  not  selling  whisky,  it  is 
clearly  not  referable  to  the  fact  that  Mr.  Desimone 
made  an  agreement  with  somebody  else  to  violate 
the  Federal  statute. 

The  next  item  of  evidence,  Mr.  Berch  D.  West 
seeing  him  at  the  club,  that  act,  standing  alone  or 
together  with  the  other  acts,  is  not  referable  to  an 
agreement  upon  the  part  of  all  five  of  these  indi- 
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viduals  to  evade  the  payment  of  a  Federal  stamp 
tax  for  one  year,  that  is  to  evade  the  payment  of 
$37.50  to  the  Federal  Government  for  the  years 
1951-52. 

The  coin  returns,  if  it  has  any  probative  value, 
and  it  is  my  position  that  there  is  no  identification 
whatsoever  that  Mr.  Desimone  signed  it  or  that  it 
was  his  act,  even  assuming  that  he  did  make  the 
return,  that  evidence  adds  up  to  that  Mr.  Desimone 
paid  a  coin-operated  gaming  tax  to  the  Federal 
Government  on  or  about  the  date  that  the  exhibit 
bears.  It  is  referable  to  show  that  [218]  he  paid 
that  tax,  if  the  evidence  is  competent  at  all,  on 
behalf  of  the  White  Center  Athletic  Club,  Inc. 

Now,  I  submit  that  if  you  take  all  of  those  facts 
together,  add  them  all  up,  that,  if  it  shows  anything, 
it  show  that  a  Inisiness,  to  wit,  a  corporation.  White 
Center  Athletic  Club,  Inc.,  oi)erated  a  business  at 
that  location  that  sold  whisky,  which  would  be  a 
violation  of  the  Steele  Act. 

The  next  defendant  that  I  shall  discuss  the  evi- 
dence with  reference  to  is  John  Stepich.  The  only 
evidence  in  the  case  with  reference  to  the  defendant 
Stepich  are  the  items  in  evidence  offered  by  Mr. 
Harris.  Here  we  have  an  application  for  a  certifi- 
cate of  registration  to  be  issued  to  the  White  Cen- 
ter Athletic  Club  purportedly  signed  by  John  F. 
Stepich,  President.   It  recites  in  there : 

''To  sponsor,  promote  or  engage  in  sporting 
events,  shows,  etc.,  and  the  training  of  athletes.'' 

It  recites  that  the  business  was  formerly  operated 
by  the  White  Center  Lions  Club,  Inc.    Apparently 
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on  its  face  it  is  a  request  for  a  retail  sales  tax  jacket 
number.  Assuming  that  that  has  any  probative  ef- 
fect, and  there  is  no  evidence  at  all  to  show  that 
Mr.  Stepich  signed  it  in  any  capacity  or  that  he 
caused  it  to  be  signed  or  that  he  caused  it  to  be 
mailed  or  that  he  caused  it  to  be  prepared. 

The  next  item  is  that  in  November,  1951,  a  [219] 
delinquency  tax  return,  being  Plaintiff's  Exhil)it  4, 
appears  in  evidence  for  what  it  is  worth,  ^Mohn  F. 
Stepich,  President."  It  does]ft  say  president  of 
what.  I  assume  that  ^' White  Centei*  Athletic  Club, 
Inc.,''  and  this  typing  here,  there  is  no  evidence  to 
show  who  did  it,  the  Government  or  somebody  else. 
There  is  no  evidence  certainly  to  show  that  Mr. 
Stepich  or  any  of  these  defendants  or  that  the 
White  Center  Athletic  Club  typed  that  in  there. 

Now,  you  take  that  item  and  you  have  the  other 
item  that  he  was  once  seen  talking  with  Mr.  Burke, 
the  enforcement  officer,  at  the  bar.  Mr.  Burke  can- 
didly stated  that  they  talked  about  old  times  when 
they  were  in  the  Army  together,  sat  and  drank  at 
the  bar. 

The  other  evidence  is  Mr.  Daggett,  who  says  that 
he  saw  Mr.  Stepich  in  the  cloakroom  out  at  the 
premises  here  in  question,  and  that  he  next  saw 
Mr.  Stepich  when  he  wanted  some  coins  to  pla^^  in 
the  machine. 

Now,  add  uj)  each  item  of  evidence.  Certainly  the 
(^xlii])its  with  the  signatures  on  them  are  not  pro- 
bative, in  my  judgment,  of  anything  or  referable  to 
a  conspiracy.  If  they  are  probative  of  anything,  it 
is  probative  of  the  fact  that  a  corporation,  a  White 
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Center  Athletic  Club,  did  business  at  a  certain  loca- 
tion. There  is  certainly  no  evidence  before  this 
Court  that  could  convince  one  beyond  a  reasonable 
doubt  that  John  F.  [220]  Stepich  signed  this  state- 
ment or  that  John  F.  Stepich  authorized  it  to  be 
signed  or  that  he  was  in  fact  president  of  the  White 
Center  Athletic  Club  or  an  officer,  director  or  share- 
holder of  the  White  Center  Athletic  Club.  So  I  do 
not  see  any  overt  act  or  any  act  of  a  nature  acting 
in  concert.  There  is  no  connection  with  the  sale  of 
whisky.  There  is  no  showing  that  Mr.  Stepich  ever 
sold  any  whisky  at  those  premises;  that  he  ever 
offered  to  sell  any  whisky  at  those  premises ;  or  that 
he  carried  on  any  business  at  those  premises,  and 
I  submit  that  that  falls  short  of  showing  a  con- 
spiracy to  violate  this  Federal  statute. 

As  to  the  defendant  Hopkins,  the  only  items 
against  the  defendant  Hopkins,  the  first  one  is 
found  in  Plaintiff's  Exhibit  1  offered  for  the  lim- 
ited purpose  of  a  jurat,  and  there  is  no  evidence 
that  Mr.  Hopkins  signed  it.  There  is  certainly  no 
evidence  beyond  a  reasonable  doubt  that  he  was  the 
secretary  of  the  White  Center  Athletic  Club,  Inc. 
Clearly  his  signing  that  could  not  be  interpreted  or 
referable  to  the  fact  that  he  agreed  with  one  or 
more  of  the  other  defendants  to  carry  on  the  busi- 
ness at  the  White  Center  Athletic  Club. 

The  W-2  return  which  is  the  second  page  of  Ex- 
hibit 4  stands  on  the  same  footing.  There  is  no 
showing  that  Mr.  Hopkins  signed  that  exhibit. 
There  is  no  showing  [221]  that  Mr.  Hopkins  signed 
that  exhibit.    There  is  no  showing  that  he  was  the 
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secretary  of  the  White  Center  Athletic  Club.  There 
is  no  showing  that  he  caused  it  to  be  prepared. 
There  is  no  showing  that  it  was  his  act  that  caused 
it  to  become  a  part  of  the  Federal  records. 

The  other  item  is  the  excise  return  which  shows, 
on  the  third  page  of  Plaintiff's  Exhibit  2,  the  fourth 
page  and  the  fifth  page,  purportedly  the  signature 
of  Harold  Y.  Hopkins  on  an  excise  return  to  the 
State  of  Washington.  There  is  no  showing  from 
the  witness  Montante  that  he  knew  that  Mr.  Hop- 
kins signed  the  return  or  that  Mr.  Hopkins  had 
signed  the  return  on  behalf  of  the  White  Center 
x\thletic  Club  or  that  Mr.  Hopkins  was  an  officer, 
director  or  shareholder  of  the  White  Center  Ath- 
letic Club.  All  Mr.  Montante  knew  was  tiiat  this 
was  in  a  jacket  of  excise  tax  returns  and  that  the 
State  had  never  used  the  piece  of  paper  for  any- 
thing. I  submit  that  the  piece  of  paper  doesn't 
prove  anything,  that  each  and  every  declaration 
therein,  of  course,  is  hearsay  and  certainly  not 
proof  beyond  a  reasonable  doul)t  that  he  was  con- 
nected with  the  White  Center  Athletic  Club. 

The  only  other  testimony,  that  Mr.  Nicolai  said 
that  he  did  not  have  an  independent  recollection  as 
to  whether  or  not  Mr.  Hopkins  signed  the  jurat  on 
Plaintiff's  Exhibit  1.  He  said  that  he  recalled  meet- 
ing Mr.  Hopkins  [222]  once.  He  also  stated  that 
he  did  not  know  whether  or  not  he  had  received 
that  information  from  some  files  and  records  that 
he  may  have  had  in  his  possession,  that  is  as  to  his 
representative  status. 

The    other    evidence    is    one    of    the    Orthopedic 
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Guild  women  who  testified  here.  I  think  it  was 
Mrs.  Noble.  I  might  be  wrong.  However,  one  of 
those  women  testified  that  she  talked  to  Mr.  Hop- 
kins with  respect  ot  the  Orthopedic  Guild  getting 
dinners  at  the  location,  at  the  White  Center  Athletic 
Club,  and  that  he  stated  that  she  could.  She  asked 
whether  or  not  she  could  buy  drinks,  and  he  stated 
that  she  could  buy  drinks.  You  recall  that  the 
witness  testified  that  she  didn't  pay  Mr.  Hopkins 
and  she  did  not  testify  that  he  w^as  in  any  way  in 
charge  of  the  club,  and  she  did  not  testify  that  he 
was  in  any  way  in  a  representative  capacity  for  the 
club.  She  merely  testified  that  he  said  that  she  could 
buy  drinks  for  that  particular  party. 

The  only  other  evidence  with  respect  to  Mr. 
Hopkins  is  that  he  was  seen  by  Mr.  Turner  at  the 
time  that  Mr.  Turner  was  out  there  in  a  conversa- 
tion that  Mr.  Turner  was  having  with  one  of  the 
bartenders  in  the  vicinity  of  the  cloakroom. 

Now,  I  submit  that  with  respect  to  the  evidence 
on  Hopkins,  taking  each  one  of  the  acts,  clearly  the 
returns  [223]  to  the  Government  are  only  referable, 
if  they  are  referable  at  all,  to  show  that  a  corpora- 
tion, a  White  Center  Athletic  Club,  was  carrying 
on  a  business.  There  is  no  evidence  to  show  that 
Mr.  Hopkins  ever  made  a  sale,  ever  bought  any 
whisky,  ever  stored  any  whisky.  There  is  no  evi- 
dence to  show  that  Mr.  Hopkins  ever  received  a 
salary  from  the  club,  ever  benefited  from  the  sale 
of  whisky  or  was  in  any  way  connected  with  the 
sale  of  whisky,  perhaps  with  the  exception  of  the 
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Noble  woman  who  said  that  she  talked  to  Mr. 
Hopkins.  The  place  of  their  conversation — my  notes 
don't  show  that  it  was  established — but  she  talked 
to  Mr.  Hopkins  and  was  told  that  she  could  buy 
dinners  at  50c  a  plate  and  that  she  could  also  buy 
whisky. 

I  think  that  those  acts,  if  they  amount  to  any- 
thing, are  not  acts  that  would  even  constitute  the 
substantive  crime  here  in  question.  Certainly  they 
do  not  rise  to  the  dignity  of  showing  that  he  had 
an  agreement  of  some  character  with  the  other  de- 
fendants or  with  some  other  persons  unknown. 

Now,  with  respect  to  the  defendant  Felton  and 
the  defendant  DePierris,  in  the  interests  of  time  I 
will  discuss  them  both,  because  I  think  they  are  on 
the  same  plane.  The  evidence  shows  that  Felton 
was  a  part-time  bartender.  He  was  seen  tending 
bar.  The  evidence  shows  [224]  that  DePierris  was 
a  bartender,  that  he,  too,  was  tending  bar.  The  evi- 
dence further  shows  that  there  were  conversations 
with  both  of  these  individuals  by  the  Washington 
State  Liquor  Board  investigators  with  respect  to 
did  this  establishment  have  an  RLD  stamp.  It  can 
be  said  that  Berch  D.  West  and  the  witness  Daggett 
were  out  there  and  saw  these  people  tending  bar. 
Assuming  for  the  moment  that  they  have  proved 
beyond  a  reasonable  doubt  that  tluy  were  selling 
whisky  and  did  in  fact  sell  whisky  and  did  in  fact 
make  sales  at  that  place,  it  is  clearly  not  refera))le 
to  show  that  there  was  an  agreement  between  them, 
a  preconceived  plan  or  design,  to  fail  to  pay  the 
Federal  tax. 
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Now,  I  say  that  because  here  is  Mr.  Daggett.  He 
has  been  an  investigator  for  the  Federal  Liquor 
Department  for  some  twenty-five  years.  The  Fed- 
oral  statute  here  in  question  provides  for  an  occu- 
pation tax.  The  occupation  tax  attaches  to  the 
establishment.  The  tax  to  be  paid  by  the  establish- 
ment is  to  l)e  posted  in  the  establishment.  Mr. 
Daggett  candidly  admitted — I  should  say  Mr.  Burke 
candidly  admitted  there  was  no  question  in  any- 
body's mind  that  the  status  of  these  two  individuals 
was  that  of  bare  employees.  Now,  bare  employees 
certainly  do  not  carry  on  a  business  or  do  business 
in  the  sense  that  the  real  party  in  interest,  the  [225] 
entrepreneur,  carries  on  the  business.  If  anything 
can  be  said  with  reference  to  Felton  and  DePierris, 
one  must  come  to  the  conclusion  that  they  were  not 
certainly  conspiring,  that  the  testimony  of  the 
liquor  investigators  is  in  fact  in  October  of  1951 
that  Felton  never  even  knew  of  the  existence  of  an 
RLD  stamp,  and  that  DePierris  didn't  even  know 
of  the  existence  of  one  until  January  of  1952,  as  to 
whether  or  not  one  was  or  was  not  required. 

Now,  to  convict  these  two  particular  men  of  a 
conspiracy  or  to  say  that  their  conduct  rises  to  the 
dignity  of  a  conspiracy  is  to  say  that  the  commis- 
sion of  an  overt  act  which  is  in  itself  a  violation 
of  the  statute,  that  is  the  substantive  offense 
charged,  which  is  not  charged  here — the  substantive 
offense  is  not  charged — you  have  a  conspiracy  or  an 
agreement  to  commit  the  substantive  off'ense  is  to 
permit  an  inference  from  the  fact  that  the  men  had 
mad(*  sales,  to  say  that  that  and  that  alone,  plus  the 


United  States  of  America  233 

fact  of  their  employment,  is  sufficient  to  say  that 
they  agreed  with  their  employer  to  violate  a  Fed- 
eral statute,  Avhereas  obviously,  and  I  think  in  all 
fairness  the  object  of  the  statute  is  to  license  an 
establishment.  If  the  commission  of  the  overt  act 
constitutes  a  substantive  offense  itself,  constitutes 
a  conspiracy  to  commit  that  offense,  then  that  is  the 
only  evidence,  taking  the  Government's  case  most 
strongly  against  these  two  [226]  particular  defend- 
ants, that  is  clearly  referable  to  a  conspiracy.  I 
respectfully  submit,  your  Honor,  that  certainly  as 
to  the  defendants  Stepich,  Felton,  DePierris  and 
Hopkins  that  there  is  certainly  a  very,  very  thin 
line  as  to  whether  or  not  there  was  a  conspiracy. 
If  there  is  any  conspiracy,  I  cannot  see  v/hat  fact 
taken  independently  is  not  as  consistent  with  a  pur- 
pose to  violate  the  Steele  Act  as  it  would  be  to 
violate  the  Federal  statute.  It  is  inconceivable  to 
me  that  two  employees  for  a  $37.50  stamp  tax  re- 
quired of  their  employer  would  agree  with  their 
employer  to  evade  the  payment  of  that  tax.  The 
very  gist  of  the  thing  is  an  agreement  not  to  pay 
the  Federal  tax.  That  is  the  gist  of  the  conspiracy 
herein  charged. 

It  is  likewise  inconceivable  to  me  that  you  can 
take  the  individual  acts  of  John  Stepich  and  jump 
from  those  individual  acts,  taking  the  Government '  s 
case  at  its  best,  and  find  that  there  was  an  agree- 
ment upon  his  part  not  to  pay  the  Federal  tax  or 
that  he  joined  this  agreement  or  that  he  did  some- 
thing to  further  the  non-payment  of  the  tax. 

The  same  thing  is  true  with  Mr.  Hopkins. 
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Now,  I  think  the  evidence  shows  that  Mr.  Desi- 
mone  operated  his  place  of  business,  and  he,  and 
he  alone,  operated  it.  There  is  no  evidence  to  show^ 
that  the  premises  [227]  were  owned,  operated, 
leased  or  otherwise  under  the  control  of  any  one 
of  these  other  four  individuals.  I  can't  see  any- 
thing in  the  evidence  to  show  an  active  dominion 
or  control.  Taking  another  view  of  the  evidence, 
one  could  say  that  the  evidence  could  add  up  to 
show  that  the  White  Center  Athletic  Club,  a  cor- 
poration, carried  on  a  retail  liquor  business,  and  it 
did  not  pay  its  tax.  Now,  in  such  event,  and  I  sub- 
mit that  as  to  these  defendants,  surely  as  to  these 
defendants,  there  is  not  sufficient  evidence  to  show 
that  they  were  officers,  directors,  stockholders  or 
connected  with  the  White  Center  Athletic  Club,  a 
corporation,  which  may  have  violated  the  statute, 
to  support  the  proposition  that  there  was  a  con- 
spiracy. 

The  only  concert,  if  it  pleases  the  Court,  that  you 
have  here  is  the  concert  in  place  and  time.  Mr. 
Stepieh  is  seen  there  at  the  bar.  Mr.  Stepich  is 
seen  by  Mr.  Daggett  in  the  coin-operated  section 
handing  out  coins.  The  only  concert  that  you  have 
witli  respect  to  Mr.  Felton  and  Mr.  DePierris  is 
that  they  are  seen  tending  bar.  Admittedly  their 
status  is  that  of  employees. 

I  respectfully  submit  that  as  to  those,  particu- 
larly as  to  the  defendant  John  Stepich  and  as  to 
the  defendants  Felton  and  DePierris,  there  is  no 
act  upon  thcdr  part  to  show  that  there  was  a  con- 
spiracy with  Mr.  [228]  Desimone  or  with  any  other 
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person  to  violate  this  Federal  statute.  That  is  all, 
your  Honor. 

The  Court:  Does  Mr.  Spiller  wish  to  add  any 
argument  % 

Mr.  Spiller:     At  this  time,  no. 

The  Court:  The  Court  believes  that  the  motion 
should  be  denied  as  to  each  defendant  as  to  each 
and  all  parts  of  the  motion.  The  motion  is  denied 
and  the  challenge  is  overruled. 

The  defendants  may  at  this  time  make  their  open- 
ing statement  of  what  they  think  the  proof  will  be 
or  otherwise  proceed. 

Mr.  Spiller:  If  the  Court  please,  we  have  a  few 
character  witnesses  here  that  have  been  in  attend- 
ance a  long  time  and  have  other  businesses.  May 
I  call  them  out  of  order  ^ 

The  Court :    You  may  do  that. 

Do  counsel  intend  to  waive  the  opening  statement  ? 

Mr.  Spiller:    Yes,  we  do. 

Is  Mr.  Winter  in  the  courtroom? 

CASPER  M.  WINTER 

called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [229] 

The  Court:  I  do  not  know  whether  you  have 
observed  it,  Mr.  Winter,  but  it  is  difficult  to  hear 
one's  voice  in  this  room  many  times. 

The  Witness:     I  am  a  little  hard  of  hearing. 

The  Court:  I  think  probably  we  had  better  put 
a  chair  down  there  where  everybody  can  hear  you. 
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(Witness  left  the  stand  and  sat  in  a  chair 
directly  in  front  of  counsel's  table.) 

Direct  Examination 
By  Mr.  Toulouse: 

Q.  Will  you  state  your  name,  please? 

A.  Casper  M.  Winter. 

Q.  Spell  it. 

A.  Casper,  C-a-s-p-e-r  M.  Winter,  W-i-n-t-e-r. 

Q.  Where  do  you  live? 

A.  At  10614  First  Avenue  South. 

Q.  Is  that  Seattle? 

A.  Yes — well,  outside  the  city. 

Q.  In  the  South  End?  A.    Yes. 

Q.  Is  that  near  White  Center? 

A.  About  five  miles  from  White  Center. 

Q.  How  long  have  you  lived  around  there?  [230] 

A.  Well,  I  lived  around  White  Center  ever  since 

1918  up  until  1930.  Then  I  moved  down  to  First 
South. 

Q.  What  is  your  occupation? 


I  am  a  real  estate  broker. 

How  long  have  you  been  such? 

Oh,  about  since  1931-2. 

Continuously  up  until  this  time? 

No,  off  and  on. 

Are  you  presently  engaged  in  that  business? 

Yes. 

Are  you  acquainted  with  the  defendant  John 


Stepich?  A.     Yes,  I  am. 
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Q.  How  long  have  you  been  acquainted  with 
him? 

A.  I  knew  him  slightly  around  about  1946,  when 
lie  was  in  the  real  estate  business. 

Q.     He  was  then  in  the  real  estate  business? 

A.     Yes. 

Q.     Did  you  know  him  more  intimately  later  on? 

A.    Yes. 

Q.  When  did  you  begin  to  know  him  more  inti- 
mately? A.     The  last  five  or  six  years. 

Q.     Do  you  know  what  business  he  is  engaged  in? 

A.     He  is  an  insurance  broker. 

Q.  Do  you  know  how  long  he  has  been  so  en- 
gaged ? 

A.     1949,  I  think,  something  like  that.  [231] 

Q.  Do  you  know  where  he  is  engaged  in  that 
business?  A.     Yes,  I  do. 

Q.     Where? 

A.     98-something  Delridge  Way. 

Q.     Is  that  in  or  near  White  Center? 

A.  Well,  that  is  in  White  Center,  inside  the  city 
limits. 

Q.  Do  you  know  what  Mr.  Stepich's  reputation 
for  good  character  and  for  being  a  good  citizen  is? 

A.     Yes,  I  do. 

Q.  Do  you  know  what  that  reputation  is  in 
White  Center?  A.     Oh,  yes. 

Q.  For  how  long  a  period  of  time  have  you 
known  of  that  reputation  ? 

A.     Well,  ever  since  I  knew  him. 

Q.     And  will  you  state  what  that  reputation  is? 


236  Peter  Desimone,  et  al.,  vs. 

(Testimony  of  Casper  M.  Winter.) 

A.     Why,  it  is  very  good. 

Q.  Did  Mr.  Stepich  have  an  office  for  the  trans- 
action of  an  insurance  business  in  White  Center 
between  June  30,  1951,  and  July  of  1952,  do  you 
know  ? 

A.  Yes.  He  was  in  the  insurance  business  then 
if  I  remember  right. 

Mr.  Spiller :     I  think  that  is  all. 

The  Court :     You  may  cross-examine.  [232] 

Cross-Examination 
By  Mr.  Harris: 

Q.  Mr.  Winter,  did  you  know  that  Mr.  Stepich 
was  connected  with  the  White  Center  Athletic  Club 
in  any  way?  A.     No,  I  didn't  know. 

Mr.  Harris:     That  is  all. 

The  Court:     You  may  be  excused. 

ROBERT  BARRETT 

called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Spiller: 

Q.  Will  you  state  your  name  for  the  record, 
please?  A.     Robert  Barrett. 

Q.     How  do  you  spell  your  last  name  ? 

A.     B-a-r-r-e-t-t. 

Q.     Where  do  you  reside? 

A.     1611  42nd  North,  Seattle,  Washington. 
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Q.     What  is  your  occupation? 

A.  I  am  a  field  representative  for  a  general 
agency,  insurance  general  agency.  [233] 

Q.     For  what  particular  agency? 

A.     Groninger  and  Company. 

Q.     Is  that  a  local  agency  that  is  local  to  Seattle  ? 

A.     No.  We  are  a  wholesaler  of  insurance. 

Q.     In  the  Seattle  area? 

A.     Yes,  general  agency. 

Q.     How  long  have  you  been  so  employed? 

A.  With  Groninger  and  Company  for  three 
years,  and  in  that  part  of  the  business  since  1945, 
September. 

Q.  Prior  to  your  association  with  Groninger,  was 
your  experience  and  occupation  in  insurance  in  and 
about  the  Seattle  area  ?  A.    Yes,  it  was. 

Q.     Did  that  also  include  the  White  Center  area? 

A.     It  did. 

Q.  Are  you  acquainted,  Mr.  Barrett,  with  Mr. 
Stepich?  A.     I  am. 

Q.  For  how  long  have  you  been  acquainted  with 
him  ?  A.     Since  the  fall  of  1947. 

Q.  And  has  your  acquaintance  with  him  been  an 
intimate  one?  A.     It  has. 

Q.     During  all  that  period  ? 

A.  Not  during  all  that  period  but,  oh,  since 
1949.  [234] 

Q.  Are  you  well  acquainteod  in  the  White  Cen- 
ter area  ? 

A.  No,  I  am  not,  only  where  Mr.  Stepich  is 
concerned  I  am. 


238  Peter  Desimone,  et  al.,  vs. 

(Testimony  of  Robert  Barrett.) 

Q.  Do  you  have  any  knowledge  yourself  of  Mr. 
Stepich's  reputation  for  good  character  and  good 
citizenship  in  the  White  Center  area  ? 

A.    Yes,  I  have. 

Q.  Do  you  have  such  a  knowledge  in  any  Seattle 
area  ? 

A.     Well,  as  far  as  our  office  is  concerned. 

Q.  That  is  among  the  people  with  whom  he 
deals  in  your  office  ?  A.    Yes,  that  is  right. 

Q.  By  the  way,  how  does  he  deal  with  your 
office  ? 

Mr.  Harris:  I  think  that  is  immaterial,  your 
Honor. 

The  Court:  The  objection  is  overruled.  I  hope 
you  will  not  go  too  much  into  detail  to  lay  the 
foundation.  Some  details  are  permissible,  and  this 
is  one  instance,  but  it  is  bordering  pretty  closely 
now  on  too  much. 

Mr.  Spiller:     I  will  withdraw  the  question. 

Q.  (By  Mr.  Spiller) :  Do  you  know  what  busi- 
ness Mr.  Stepich  is  in?  A.     I  do. 

Q.     What  is  that  business?  [235] 

A.     Local  agency  in  insurance. 

Q.     And  for  how  long  has  that  been? 

A.     Since  the  fall  of  '49,  late  in  the  fall  of  '49. 

Q.  Now,  you  say  you  have  a  knowledge  of  his 
reputation  for  good  character  and  good  citizenship 
at  White  Center?  A.    Yes,  I  do. 

Q.     What  is  that  reputation  as  you  know  it? 

A.     It  is  very  good. 

Mr.  Spiller:     You  mav  examine. 
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Cross-Examination 
By  Mr.  Harris: 

Q.     Do  you  know  where  Mr.  Stepieh  lives  ? 

A.     Yes,  I  do. 

Q.  Your  acquaintanceship  with  him,  is  that  busi- 
ness or  social  ?  A.     It  has  been  both. 

Q.  Have  you  been  to  the  White  Center  Athletic 
Club?  A.     I  have. 

Q.     Were  you  there  with  Mr.  Stepieh? 

A.     I  believe  I  was. 

Q.     Do  you  know  what  connection  he  has  with  it  ? 

A.     No,  I  don't.  [236] 

Q.     Never  discussed  it?  A.     No. 

Mr.  Harris:     That  is  all. 

Mr.  Spiller:     That  is  all. 

The  Court:    You  may  be  excused. 

(Witness  excused.) 
Call  the  next  witness. 

LYLE  M.  TINKER 

called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Spiller: 

Q.  Will  you  state  your  name  for  the  record, 
please,  and  spell  your  last  name? 

A.     Lyle  M.  Tinker.   L-y-l-e  M.  T-i-n-k-e-r. 
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Q.     Where  do  you  reside,  Mr.  Tinker? 

A.     1117  S.W.  139th. 

Q.     Is  that  in  Seattle? 

A.  It  is  between  Burien  and  White  Center.  It  is 
outside  of  the  city  limits. 

Q.     What  is  your  occupation? 

A.  I  am  a  supervisor  for  the  Employment 
Security  [237]  Department  of  the  State  of  Wash- 
ington. 

Q.     How  long  have  you  been  so  employed? 

A.     Eight  years. 

Q.  Has  your  home  during  all  that  time  been  in 
the  vicinity  that  you  have  mentioned  that  it  now  is  ? 

A.  Well,  within  four  or  five  miles,  yes,  within 
a  radius  of  four  or  five  miles.  I  have  moved  about 
five  times  but  it  has  always  been  in  that  area. 

Q.  Are  you  a  member  of  the  Lions  Club  at  White 
Center  ? 

A.     I  am  the  president  at  the  present  time. 

Q.  How  long  have  you  known  the  defendant, 
John  Stepich? 

xV.  About  five  and  a  half  years  or  six  years  or 
something  of  that  nature. 

Q.  In  what  way  did  you  know  him,  socially  or 
in  Imsiness? 

A.  Well,  socially  and  business  in  the  Lions  Club, 
and  very  personally,  too. 

Q.  Do  you  know  what  his  reputation  for  good 
character  and  good  citizenship  is  in  the  White 
Center  area  ?  A.     I  would  say  it  was  excellent. 
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Q.  And  you  know  that  is  his  reputation  amongst 
his  fellows  there?  A.    Yes.  [238] 

Mr.  Spiller:  I  think  that  is  all.  You  may  exam- 
ine. 

Mr.  Harris:     >^o  questions. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

The  Court:     Call  the  next  witness. 

Mr.  Spiller:  If  the  Court  please,  I  think  that 
will  be  all  of  the  character  witnesses  for  Mr.  Step- 
ich,  and  I  am  afraid  I  have  made  a  mistake.  I 
could  have  asked  Mr.  Tinker  as  to  Mr.  Hopkins, 
also,  and  I  would  like  to  recall  him. 

The  Court :    You  may  recall  him. 

Mr.  Spiller:  Mr.  Tinker,  would  you  resume  the 
stand? 

(Mr.  Tinker  resumes  the  stand.) 

Further  Direct  Examination 
By  Mr.  Spiller: 

Q.  You  are  the  same  Mr.  Tinker  who  has  just 
testified  as  to  the  character  of  Mr.  Stepich? 

A.    Yes,  sir. 

Q.  Mr.  Tinker,  are  you  acquainted  with  the  de- 
fendant Mr.  Hopkins  ?  A.     Yes,  sir.  [239] 

Q.     How  long  have  you  known  him? 

A.     About  five  and  a  half  or  six  years. 

Q.  Do  you  know  what  his  occupation  is  at  the 
present  time? 

A.     He  operates  a  fish  market. 
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Q.     At  White  Center?  A.    Yes. 

Q.     Does  he  also  belong  to  your  Lions  Club? 

A.     Yes. 

Q.     At  White  Center?  A.     Yes. 

Q.  Do  you  know  what  his  reputation  for  good 
character  and  good  citizenship  is  in  his  community  ? 

A.     It  is  very  good. 

Q.     You  know  his  reputation? 

A.     Yes,  I  do. 

Q.  What  is  your  testimony  as  to  what  his  repu- 
tation is?  A.     I  think  it  is  excellent. 

Mr.  Spiller:     That  is  all,  sir. 

Cross-Examination 
Bv  Mr.  Harris: 

Q.  Mr.  Tinker,  have  you  seen  both  Mr.  Stepich 
and  [240]  Mr.  Hopkins  at  the  White  Center  Athletic 
Club?  A.     Yes,  sir. 

Mr.  Harris :    That  is  all. 

(Witness  excused.) 

BRUCE  E.  LAKE 

called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Spiller: 

Q.    Will  you  state  your  name  for  the  record? 
A.     Bruce  E.  Lake. 
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Q.     Where  do  you  reside,  Mr.  Lake? 

A.     My  home  address  is  4026  52nd  S.W.,  Seattle. 

Q.     Is  that  near  AVhite  Center? 

A.  Well,  it  is  in  the  West  Seattle  area,  pro])ably 
four  miles  from  White  Center. 

Q.     Mr.  Lake,  what  is  your  occupation? 

A.     I  am  a  refrigeration  service  engineer. 

Q.     Are  you  acquainted  in  White  Center? 

A.    Yes. 

Q.     Do  you  know  the  defendant  Harold  Hopkins  ? 

A.    Yes,  I  do.  [241] 

Q.  Approximately  how  long  have  you  known 
him?  A.     Approximately  six  years. 

Q.     Do  you  know  what  his  occupation  is? 

A.  He  operates  a  fish  market  at  9837  16th  S.W., 
Seattle. 

Q.  Do  you  know^  what  his  reputation  for  good 
character  and  good  citizenship  is  in  the  community 
in  which  he  lives  ?  A.     Very  good. 

Q.     You  do  know  what  his  reputation  is? 

A.     I  do. 

Q.     Will  you  state  what  it  is? 

A.     It  is  very  good. 

The  Court :     Which  one  of  the  defendants  is  that  ? 

Mr.  Spiller :     Mr.  Hopkins. 

You  may  examine. 

Cross-Examination 
By  Mr.  Harris : 

Q.  Have  you  ever  been  in  the  White  Centei* 
Athletic  Club?  A.     Yes,  sir. 
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Q.     Have  you  ever  seen  Mr.  Hopkins  there? 
A.     Yes.  [242] 

Q.     Did  you  drink  liquor  there? 
A.     I  drank  liquor  there,  yes. 
Mr.  Harris :     That  is  all. 

(Witness  excused.) 

Mr.  Spiller:    Mr.  Berg. 

PETER  N.  BERG 
called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Spiller: 

Q.  Will  you  please  state  your  name  for  the 
record?  A.     Peter  N.  Berg.  B-e-r-g. 

Q.    Where  do  you  reside? 

A.     8711  40th  S.W.,  West  Seattle. 

Q.    What  is  your  occupation,  Mr.  Berg? 

A.     I  am  store  manager  right  now. 

Q.     For  what? 

A.  Crenshaw  &  Bloxom.  The  store  is  in  White 
Center.  It  is  commonly  known  as  the  Reliable 
Market. 

Q.     How  long  have  you  been  so  occupied? 

A.     Oh,  I  have  been  there  for  about  a  year. 

Q.  Were  you  acquainted  in  the  White  Center 
area  [243]  prior  to  the  time  you  came  to  that  store  ? 

A.     Yes,  many  years. 
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Q.     Do  you  know  the  defendant  Harold  Hopkins  ? 

A.     Very  well. 

Q.     For  how  long  have  you  known  him? 

A.     I  first  met  him  in  1946. 

Q.     Do  you  know  what  his  reputation  is  in  the 
community  in  which  he  lives? 

A.     Very  good,  very  good. 

Q.     Do  you  know  what  his  reputation  is? 

A.     Yes,  I  do  know  what  it  is. 

Q.     Now,  will  you  state  what  it  is? 

A.     Very  good. 

Mr.  Spiller:     Thank  you.    That  is  all. 

Cross-Examination 
By  Mr.  Harris: 

Q.     Mr.  Berg,  did  you  know  that  Mr.  Hopkins 
was  connected  with  the  White  Center  Athletic  Club  ? 
A.     No,  I  did  not. 
Mr.  Harris :     That  is  all. 
The  Court:    You  may  step  down. 

(Witness  excused.) 

Mr.  Spiller:     I  will  call  Mr.  Felton.  [244] 

RUSSELL  FELTON 

called  as  a  witness  in  his  own  behalf,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Spiller: 

Q.     Will  you  state  your  name   for  the  record, 
please?  A.     Russell  Felton. 
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Q.  And  you  are  one  of  the  defendants  in  this 
case  ?  A.    Yes. 

Q.     Where  do  you  live? 

A.     8652  17th  Avenue  S.W.,  Seattle. 

Q.     Is  that  in  the  White  Center  area? 

A.  Yes.  It  is  about  four  blocks  from  White 
Center. 

Q.    Are  you  married'?  A.    Yes. 

Q.     Do  you  have  any  children? 

A.     Two  boys. 

Q.     How  old  are  they? 

A.     Six  and  eleven. 

Q.     How  long  have  you  lived  in  White  Center? 

A.     Since  1934. 

Q.     What  is  your  occupation? 

A.     I  am  a  bartender. 

Q.    How  long  have  you  been  a  bartender?  [245] 

A.     Since  1950. 

Q.  May  I  ask  you  how  did  you  learn  that 
trade  I  Was  it  in  a  bartending  school  or  by  work- 
ing in  bars  ? 

A.  I  applied  for  a  job  and  I  lied  to  the  man. 
I  told  him  I  could  tend  bar.  I  had  never  tended 
))ar  before  and  he  gave  me  the  job. 

Q.     That  was  the  first  time  that  you  tended  bar? 

A.    Yes. 

Q.     How  long  ago  was  that  ?  A.     1950. 

Q.  Are  you  acquainted  with  the  defendant  Peter 
Desimone  ?  A.    Yes. 

Q.     When  did  you  become  acquainted  with  him? 
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A.  Well,  I  have  known  of  Pete  Desimone  since 
1935-36.  I  knew  him  to  see  him  in  the  street.  I 
wasn't  acquainted  with  him. 

Q.  Well,  that  is  what  I  want  to  know.  When  did 
3^ou  become  acquainted  with  him? 

A.     To  be  personal  with  him  was  in  1951. 

Q.  And  how  did  you  become  acquainted  with 
him? 

A.     He  asked  me  to  tend  bar  for  him. 

Q.     When  in  1951  was  that? 

A.     It  was  some  time  in  June. 

Q.  Independent  of  anything  that  he  had  said 
to  you,  [246]  did  you  know  that  he  had  a  bar  in 
White  Center  at  the  time  of  that  conversation? 

A.     Yes. 

Q.  What  happened  as  a  result  of  his  asking  you 
to  go  to  work  for  him  as  a  bartender? 

A.  I  started  to  work  for  him  within  a  day  or 
two. 

Q.  Upon  what  terms  did  you  work  for  him? 
What  were  the  terms  of  your  employment  as  to 
salary,  as  to  when  you  would  work,  as  to  whether 
you  would  work? 

A.  Well,  I  explained  to  him  I  had  to  go  clear 
with  the  union.  So  the  following  day  I  went  to  the 
union  to  clear  with  them,  and  they  explained  to  me 
that  they  couldn't  okay  me  to  go  to  work  for  them 
for  the  simple  reason  that  at  that  time  the  bottle 
clubs  were  in  debate  in  Superior  Court,  as  to 
whether  they  were  illegal  or  legal,  but  they  told  me 
to  go  ahead  on  my  own  hook. 
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Q.     That  is  without  union  membership,  you  mean  ? 

A.     Right. 

The  Court:  At  this  point  we  will  take  about  a 
ten  minute  recess. 

(Recess.) 

The  Court:  All  are  present  as  before  the  recess. 
You  may  proceed. 

Q.  (By  Mr.  Spiller) :  Mr.  Felton,  I  believe  I 
had  just  asked  you  whether  [247]  at  the  time  Mr. 
Desimone  asked  you  to  tend  bar,  whether  there 
was  any  arrangement  with  respect  to  your  reim- 
bursement or  your  time  of  work,  et  cetera. 

A.  We  made  the  agreement  that  I  would  receive 
union  scale  if  I  put  in  an  eight-hour  shift. 

Q.  I  don't  recall  now  whether  you  stated  at 
what  time  of  the  year  that  was. 

A.  I  believe  it  was  in  June  some  time.  I  can't 
recall  the  exact  date. 

Q.     Of  19511  A.     Right. 

Q.  Now,  did  you  then  go  to  work  for  Mr.  Desi- 
mone? 

A.  1  think  it  was  two  or  three  days  after  he 
had  asked  me  to  tend  bar. 

Q.     Did  you  then  go  to  work  for  him? 

A.    Yes. 

Q.     And  where  did  you  work? 

A.  Behind  the  bar  in  the  White  Center  Athletic 
Club. 

Q.  Were  you  at  that  time  engaged  in  a  regular 
shift  employment  with  Mr.  Desimone  at  that  place? 
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A.     No.  You  couldn't  call  it  regular,  no. 

Q.  How  were  your  hours  determined — or  your 
shifts? 

A.  Well,  it  depended  on  the  dinner  party  to  be 
had.  Saturday  night — the  dinner  party — for  in- 
stance, I  would  come  to  work  at  nine  o'clock  at 
night.  Maybe  if  it  [248]  was  Tuesday  night,  I 
would  come  to  work  at  six  o'clock  at  night.  I  could 
never  determine  my  hours  from  one  day  to  the  next. 

Q.  Who  would  tell  you  what  your  hours  would 
be,  your  hours  of  employment  as  a  bartender  at  the 
White  Center  Athletic  Club? 

A.     In  most  cases  it  was  Pete  Desimone. 

Q.  And  how  many  shifts  in  a  week  would  you 
work  ? 

A.     Oh,  it  would  go  four  or  five  nights  a  week. 

Q.  Did  you  have  any  other  employment  during 
that  period  of  time? 

A.     Not  in  1951  after  June. 

Q.  Was  there  a  regular  time  for  paying  you  for 
your  services  as  a  bartender?  Was  there  a  regular 
pay  day?  A.     Yes. 

Q.     On  what  day  was  that? 

A.  Well,  that  would  usually  come  up  Monday 
afternoon  because  I  knew  Pete  would  be  there  and 
he  would  pay  me. 

Q.  For  how  long  a  period  of  time  then  did  you 
work  on  that  basis  at  the  White  Center  Athletic 
Club? 

A.  It  was  about  two  weeks  before  Christmas 
in  1951  that  I  quit  working  for  him. 
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Q.  Was  there  any  special  reason  for  quitting 
working  ? 

A.  Well,  the  Liquor  Board  raided  the  place  and 
that  had  a  little  bit  of  influence  on  it  I  think.  [249] 

Q.     Did  you  quit  then  or  were  you  fired? 

A.     I  quit. 

Q.  Did  you  again  after  that  go  back  to  work  at 
the  White  Center  Athletic  Club? 

A.  Well,  as  part  time,  off  and  on  for  maybe  six 
or  seven,  maybe  ten,  shifts,  short  hour  shifts. 

Q.     During  and  in  w^hat  year  was  that  ? 

A.  Well,  it  started  some  time  in  March  of  '52 
and  ended  in  the  early  part  of  May  of  '52,  those  few 
shifts  that  I  worked. 

Q.     You  say  there  would  be  about  ten? 

A.  Well,  I  wouldn't  say  exactly.  It  could  be 
anywhere  from  five  to  ten  shifts. 

The  Court:     In  what  month  did  it  end? 

The  Witness :     Ending  definitely  in  May. 

Q.  (By  Mr.  Spiller)  :  When  you  say  a  shift, 
what  part  of  a  day  or  of  a  night  or  of  a  period  of 
time  would  a  shift  usually  involve  ? 

A.     Anywheres  from  four  to  eight  hours. 

Q.  And  usually  in  the  evening,  some  time  be- 
tween the  dinner  hour  and  midnight  ?  A.     Yes. 

Q.     Sometimes  past  midnight  ? 

A.     Yes,  that  is  right.  [250] 

Q.  Were  you  jjaid  by  the  day  or  by  the  hour 
when  you  worked  ? 

A.     If  I  worked  short  hours  I  was  paid  by  the 
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hour,  and  if  I  worked  an  eight-hour  shift,  I  was 

paid  by  the  shift. 

Q.  How  did  you  happen  to  terminate  your  em- 
ployment in  May  of  1952  ?  A.     I  was  fired. 

Q.     By  whom?  A.     Pete  Desimone. 

Q.  Now,  during  the  period  that  you  worked 
there  in  1951,  did  you  know  the  defendant  John 
Stepich? 

A.     I  got  to  know  him  during  that  period. 

Q.  Did  Mr.  Stepich  ever  give  you  any  direction 
as  to  your  duties  as  a  bartender?  A.     No. 

Q.     I  am  speaking  now  of  the  period  in  1951  ? 

A.     No,  he  never  did. 

Q.  Did  you  know  at  that  time  whether  or  not 
Mr.  Stepich  had  any  interest  in  or  any  connection 
with  the  White  Center  Athletic  Club?  A.     No. 

Q.  Or  whether  he  had  any  interest  in  or  con- 
nection with  the  business  that  was  conducted  by 
the  White  Center  Athletic  Club?  [251] 

A.     No. 

Q.  I  am  going  to  ask  you,  with  reference  to  the 
])eriod  that  you  worked  in  1952,  were  you  ever  given 
any  directions  in  the  conduct  of  your  work  by  Mr. 
Stepich  ?  A.     No. 

Q.  To  your  knowledge,  during  the  time  that  you 
were  employed  in  1952  there,  did  you  know  whether 
or  not  Mr.  Stepich  had  any  connection  with  or  in- 
terest in  either  the  White  Center  Athletic  Club  or 
the  business  that  went  on  there?  A.     No. 

Q.  By  whom  were  you  paid  your  salary  or  your 
pay  check?  A.     Pete  Desimone. 
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Q.     In  all  cases  1  A.     Yes,  sir. 

Q.  Did  you  know  by  whom  purchases  of  sup- 
plies, food  stuffs,  mixes,  things  of  that  sort  were 
made  for  the  club? 

A.  I  was  never  there  in  that  time  of  day  when 
they  purchased  anything. 

Q.  Did  you  ever  have  any  remuneration  other 
than  the  salary  or  pay  for  your  hours  of  work  or 
your  shifts  of  work  at  the  White  Center  Athletic 
Club?  A.     No.  [252] 

Q.  I  will  ask  you  that  same  question — either  in 
money  or  in  merchandise  or  in  any  kind  of  prop- 
ertv? 

A.     No.   I  received  my  wages  and  that  was  it. 

Q.  In  the  time  that  you  worked,  either  in  1951 
or  in  1952,  did  you  ever  see  Mr.  Stepich  doing  any 
work  of  any  sort  in  or  about  the  AVhite  Center 
Athletic  Club  that  could  be  said  to  be  connected 
with  the  business  that  went  on  there  ?  A.     No. 

Q.     Were  there  slot  machines  in  the  club? 

A.  In  1951  I  remember  there  was.  I  can't  re- 
call if  there  were  in  '52  or  not  in  the  few  shifts  I 
worked  there;  I  can't  say. 

Q.  Was  there  a  change-maker  on  duty  at  the 
club  in  connection  with  the  slot  machine  business? 

A.  Yes,  they  had  one  in  the  office.  The  girl 
ran  it. 

Q.     And  who  was  the  girl  ?  A.     Charlotte. 

Q.     Charlotte  who?  A.     Fulford. 

The  Court :    How  do  you  spell  the  last  name  ? 

Q.     Can  you  spell  her  last  name? 
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A.     I  am  not  sure. 

Mr.  Spiller:  I  think  for  the  record  it  has  been 
spelled  F-u-1-f-o-r-d.  Is  that  correct,  Mr.  Harris? 

Mr.  Harris :     That  is  my  recollection. 

Q.  (By  Mr.  Spiller) :  Did  you  ever  at  any  time 
see  Mr.  Stepich  in  the  office  where  change  was 
made  ?  A.     No. 

Q.     In  all  the  time  that  you  worked  there  ? 

A.     That  is  right.   I  never  seen  him  in  the  office. 

Q.  Now,  during  the  time  that  you  worked  there, 
you  became  acquainted  with  the  defendant  Harold 
Hopkins  ? 

A.  Well,  I  knew  him  to  see  him  before  that  ))ut 
I  became  acquainted  with  him  in  the  time  I  worked 
there. 

Q.  Did  Mr.  Hopkins  ever  give  you  any  directions 
as  to  how  to  conduct  your  business  there  at  the 
club?  A.     No. 

Q.     Either  in  '51  or  in  '52?  A.     No. 

Q.  Did  you  know  of  your  own  knowledge 
whether  or  not  either  Mr.  Hopkins  or  Mr.  Stepich 
had  any  interest  in  the  White  Center  Athletic  Club 
or  in  the  business  that  was  engaged  in  there? 

A.     No. 

The  Court:  The  way  the  question  is  put  and  the 
answer,  I  am  not  certain  whether  he  is  saying  he 
is  without  knowledge  or  making  a  statement  re- 
garding a  fact.  [254] 

Q.  (By  Mr.  Spiller):  Mr.  Felton,  will  you 
clarify  that  answer  by  indicating 

A.     The  only  knowledge  1  had  that  Mr.  Ho])kins 
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or  Mr.  Stepich — the  only  time  I  had  anything  to 
do  with  them  in  the  bar,  they  were  customers.  That 
is  my  only  contact  with  them  in  the  White  Center 
Athletic  Club. 

Q.  Did  you  in  any  way  treat  them  any  differently 
from  any  other  customers? 

A.  Just  like  anybody  else  that  would  sit  down 
at  the  bar. 

Q.  Did  you  look  on  them  as  co-owners  or  cooper- 
ators  of  the  club  or  the  business?  A.     No,  sir. 

Q.  When  you  first  went  to  work,  as  you  have 
testified,  for  Mr.  Desimone  at  the  club,  did  you  have 
any  information  as  to  whether  or  not  there  was  a 
Federal  retail  liquor  dealer's  stamp  for  the  o])er- 
ation  of  the  business  at  the  club?  A.     No. 

Q.     Did  you  ever  ask  anyone?  A.     No. 

Q.  Did  any  one  ever  tell  you  that  there  was  or 
was  not  at  the  time  you  went  to  work? 

A.     No.  [255] 

Q.  By  the  way,  at  that  time  you  had  been  tend- 
ing bar  for  some  period  of  time.   How  long  was  it  ? 

A.     Before  I  went  to  work  for  Mr.  Desimone  ? 

Q.     Yes.  A.     About  a  year  and  a  half. 

Q.  Was  that  ever  in  a  place  where  whiskey  or 
spiritous  liquor  was  served,  as  distinguished  from 
a  place  where  beer  and  wine  was  served? 

A.  No.  It  was  a  beer  tavern  where  I  worked 
l)efore  I  went  to  work  for  Mr.  Desimone. 

Q.  Had  you  ever  sold  whiskey  at  a  bar  prior  to 
working  for  Mr.  Desimone?  A.     No. 

Q.     I  will  ask  you  whether  or  not  you  had  any 
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knowledge  of  your  own  at  the  time  you  went  to 
vrork  for  Mr.  Desimone  as  to  any  Federal  law  re- 
quiring a  place  of  that  sort  to  have  a  Federal  re- 
tail liquor  dealer's  stamp?  A.     No. 

Q.  Did  you  have  such  knowledge  or  did  you  not 
liave  such  knowledge? 

Mr.  Harris:     When? 

Mr.  Spiller:  At  the  time  that  he  went  to  work 
for  Mr.  Desimone. 

A.     No. 

Mr.  Spiller :  I  am  not  sure  that  we  have  an  [256] 
intelligible  answer  in  the  record  and  it  may  be  ])e- 
cause  of  my  question. 

Q.  (By  Mr.  Spiller) :  Did  you  know  that  there 
was  a  Federal  law  requiring  a  retail  liquor  dealer's 
stamp  for  a  whiskey  sale  or  operation? 

A.     No. 

Q.  You  did  not  know  that  there  was  such  a 
requirement?  A.     Not  Federal,  no. 

Q.  I  will  ask  you  when  you  first  learned,  and 
from  what  source,  that  there  might  have  been  such 
a  law  or  a  legal  requirement? 

A.  Well,  in  October  when  the  Liquor  Board 
raided  the  club,  Mr.  Turner  mentioned  to  me  about 
a  stamp.  At  the  time  he  was  explaining  to  me 
about  this  stamp  I  still  didn't  understand  what 
kind  of  a  stamp  he  meant.  I  knew  it  was  something- 
that  should  have  been  there.  I  assumed  it  was  when 
he  started  explaining  to  me  about  the  stamp,  but  in 
reality  I  didn't  realize  what  the  stamp  was  or  what 
it  was  for. 
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Q.    When  then  did  you  first  find  out? 

A.     When  I  was  charged  with  this  indictment. 

Q.  Had  any  one  in  the  meantime,  any  State 
officer,  talked  to  you  about  a  Federal  liquor  stamp 
other  than  in  [257]  October  of  1951,  do  you  recall  % 

A.  I  can't  recall  if  they  did  or  not.  That  is  a 
State  officer,  you  are  asking  about? 

Q.    Yes. 

A.     No.   I  can't  recall  if  they  did  or  not. 

Q.  Would  it  refresh  your  recollection  any  if  I 
asked  if  there  was  a  possibility  that  Mr.  Turner 
could  have  talked  to  you  about  such  a  stamp  during 
March,  April  or  May  of  1952? 

A.  Well,  I  talked  to  Mr.  Turner  in  one  of  those 
months.  I  really  don't  recall  what  month,  and 
whether  we  discussed  about  this  tax  stamp  again 
that  time  or  not  I  don't  know.  I  can't  remember 
if  we  did  or  not,  but  I  remember  in  October  is 
when  he  mentioned  it  to  m(%  is  when  I  remember 
he  brought  it  up. 

Q.  Mr.  Felton,  have  you  ever  been  an  officer,  a 
director  or  a  stockholder  in  the  White  Center  Athle- 
tic Club,  Inc.?  A.     No, 

Q.  Were  you  ever  approached  by  any  one  with  a 
request  to  become  an  officer,  a  director  or  a  stock- 
holder? A.     No. 

Q.  Did  you  have  any  agreement,  directly  or 
indirectly,  with  Mr.  Desimone  other  than  your 
agreement  to  work  as  a  bartender  as  you  have 
descri))ed?  [258]  A.     No. 

Q.     Did  you  ever  have  a  conversation  with  Mr. 


United  States  of  America  257 

(Testimony  of  Russell  Felton.) 

Desimone  looking  to  any  joint  action  or  any  con- 
certed action  between  you  and  Mr.  Desimone  in 
connection  with  the  operation  of  the  White  Center 
Athletic  Clul)  or  the  Imsiness  that  there  went  on? 

A.  I  don't  quite  understand  the  way  you  put 
that  question. 

The  Court:  He  means  any  action  in  association 
of  any  kind  with  Mr.  Desimone  other  than  the  em- 
ployment association  you  have  mentioned. 

A.     No,  no. 

Q.  Did  you  have  any  such  association  or  an 
agreement  for  such  association  with  Mr.  Hopkins? 

A.     No. 

Q.  Touching  the  operation  of  the  White  Center 
Athletic  Club  or  the  business  that  was  there  carried 
on  ?  A.     No. 

Q.  Did  you  have  any  agreement  for  an  associa- 
tion of  any  sort  with  Mr.  Stepich  touching  the  oper- 
ation of  the  White  Center  Athletic  Club  or  the 
business  that  was  there  carried  on?  A.     No. 

Q.  Did  you  have  any  agreement  with  Mi*.  De- 
Pierris  respecting  a  joint  association  or  a  joint 
operation  of  [259]  the  White  Center  Athletic  Club 
or  the  business  that  was  there  carried  on? 

A.  There  were  two  bars,  a  service  bar  here  and 
one  here,  and  if  we  both  happened  to  be  working 
that  night,  I  would  ask  him  which  bar  he  wanted  to 
work.    That  was  it. 

The  Court:     To  whom  do  you  refer? 

The  Witness:  T3ert  DePierris,  the  other  bar- 
tender. 
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Q.  (By  Mr.  Spiller)  :  Is  Bert  DePierris  one  of 
the  defendants  here?  A.     Yes,  sir. 

Q.  And  what  was  his  relationship  to  the  White 
Center  Athletic  Club,  if  you  know? 

A.     From  what  I  understood? 

Q.    What  did  he  do? 

A.     He  was  a  bartender,  the  same  as  I. 

Q.  And  your  testimony  is  that  your  only  asso- 
ciation with  him  was  in  respect  to  your  and  his 
duties  at  the  club? 

A.  If  we  happened  to  be  working  together  at 
the  same  time,  yes. 

Q.  Was  that  ever  in  any  way  as  a  result  of  any 
association  or  combination  between  you  and  other 
people  ?  A.     No. 

Q.  Or  was  that  merely  in  connection  with  your 
ordinary  duties  as  a  bartender?  [260] 

A.  I  didn't  quite  understand  what  you  meant 
there.    I  am  sorry. 

Q.  I  want  to  know,  Mr.  Felton,  whether  you 
ever  discussed  with  Mr.  DePierris  any  joint  action 
by  you  and  him  except  strictly  with  regard  to  tend- 
ing bar,  what  you  and  he  were  to  do  in  the  ordi- 
nary course  of  your  job  as  a  bartender  and  his  job 
as  a  bartender? 

A.     No,  I  never  discussed  anything  with  him. 

Q.  Did  you  ever,  with  respect  to  any  other  per- 
son whatsoever,  have  any  agreement  for  an  asso- 
ciation in  connection  with  the  operation  of  the 
White  Center  Athletic  Club  or  of  the  business  that 
was  there  carried  on?  A.     No. 
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Q.     This  Charlotte  Fulford,  for  example? 

A.     No. 

Q.     Or  with  any  other  person  whatsoever? 

A.     No. 

Q.  Mr.  Felton,  you  were  charged  with  possession 
of  liquor  in  violation  of  the  Steele  Act  in  King 
County  Justice  Court  as  a  result  of  one  or  two  of 
the  raids  that  have  been  mentioned  here? 

A.     Yes. 

Q.  And  did  you,  with  respect  to  one  such  charge, 
plead  guilty? 

A.     Yes,  in  Superior  Court.  [261] 

Q.  And  were  you  convicted  with  respect  to  the 
other  charge?  A.     Yes. 

Mr.  Spiller:  I  think  that  is  all,  if  the  Court 
please. 

The  Court :     Mr.  Harris,  you  may  inquire. 

Cross-Examination 
By  Mr.  Harris: 

Q.  Mr.  Felton,  your  duties  as  bartender  con- 
sisted of  doing  what  while  you  were  there  at  the 
White  Center  Athletic  Club  during  the  years  1951 
and  1952? 

x\.  Go  behind  the  bar,  and  when  they  ordered 
drinks,  I  served  them. 

Q.     Who  would  order  drinks? 

A.     Customers. 

Q.     And  you  would  serve  them  what? 

A.     Well,  I  served  them  a  lot  of  different  drinks. 

Q.     Did  you  ever  serve  them  liquor? 
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A.    Yes. 

Q.     Where  did  you  get  the  liquor  ? 

A.     It  was  behind  the  bar. 

Q.     And  how  did  that  liquor  get  behind  the  bar? 

A.  I  don't  know.  It  was  always  there  when  I 
came  to  [262]  work,  what  I  was  supposed  to  serve. 

Q.     And  who  told  you  what  liquor  to  sers^e  ? 

A.  Whoever  was  in  the  office.  It  was  usually 
Charlotte  Fulford.  If  they  had  a  dinner  party  for 
the  Milk  Fund,  those  bottles  to  serve  the  Milk  Fund 
people  were  all  labeled  and  marked.  Those  were  the 
ones  that  I  served  them. 

Q.  Who  else  gave  you  directions  as  to  what  bot- 
tles to  use?  A.     Pete  did. 

Q.     Do  you  remember  serving  liquor  to  Mr.  West  1 

A.     Yes. 

Q.     And  what  bottle  did  you  use  there? 

A.     I  don't  recall. 

Q.     Did  you  use  Mr.  West's  bottle  ? 

A.     I  don't  recall. 

Q.     Did  he  bring  a  bottle  in  with  him? 

A.     Well,  I  don't  remember  when  he  came  in. 

Q.  You  never  served  anybody  any  liquor  unless 
they  brought  their  own  bottle,  is  that  your  testi- 
mony ?  A.     No. 

Q.     What  is  your  testimony  then  as  to  that? 

A.     I  have  served  drinks  out  there. 

Q.     And  using  any  bottle  whatsoever? 

A.  Well,  it  depended.  If  they  were  with  [263] 
these  dinner  parties 

Q.     Well,  let's  eliminate  the  dinner  parties.   You 
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didn't  have  dinner  parties  every  night? 

A.     Most  of  the  nights  I  worked  we  did. 

Q.  Prom  your  June  employment  in  1951  to  two 
weeks  before  Christmas,  1951,  you  had  dinner 
parties  practically  every  night,  is  that  your  testi- 
mony ^. 

A.     No.  I  didn't  work  every  night. 

Q.     Well,  how  many  nights  did  you  work? 

A.  Well,  maybe  one  w^eek  it  would  be  three 
nights ;  maybe  the  next  week,  six  nights ;  maybe  the 
next  week,  tw^o  nights.  It  was  never  on  a  steady 
pattern.  It  w^as  whenever  they  had  arrangements 
for  a  dinner  party. 

Q.  Oh,  you  only  w^orked  then  on  dinner  party 
nights  ? 

A.  Once  or  twdce  I  worked  if  the  regular  bar- 
tender was  going  to  have  a  night  off.  I  filled  in  for 
him. 

Q.  When  Mr.  West  appeared  there,  was  there  a 
dinner  party  in  progress  that  night? 

A.     I  can't  remember  if  there  was  or  not. 

Q.  Do  you  recall  when  Mr.  West  appeared  there 
with  Mr.  Whittall?  A.     Yes. 

Q.  Was  there  a  dinner  party  there  in  progress 
that  night?  A.     Yes.  [264] 

Q.  And  w^hat  was  your  purpose  in  asking  him 
if  he  was  a  liquor  inspector? 

A.     I  didn't  ask  him.  I  told  him. 

Q.     What?  A.     He  was  a  liquor  inspector. 

Q.     Why  did  you  tell  him  that? 

A.     He  had  been  down  to  court  a  week  before* 
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and  had  told  the  judge  I  had  sold  whiskey  and  the 
man  found  me  guilty,  so  I  seen  him  sitting  at  the 
bar  again  and  I  asked  him  to  leave. 

Q.     Were  those  one  of  your  duties  ?  A.     No. 

Q.     Then  you  took  that  upon  yourself,  did  you  ? 

A.     As  a  temperamental  right  at  that  moment, 
yes. 

Q.     And  as  concerns  Mr.  Whittall? 

A.     No.    I  didn't  know  he  was  with  Mr.  West 
until  he  told  me. 

Q.     Then  what  did  you  do? 

A.     I  asked  him  to  leave. 

Q.     Did  he  testify  in  court,  too,  against  you? 

A.     Yes. 

Q.     The  previous  week? 

A.     Oh,  no,  today.  Excuse  me. 

Q.    Well,  let's  go  back  to  whether  he  testified. 
I  believe  you  said  the  previous  week,  didn't  you? 

A.     No.   Mr.  West  did,  but  not  Mr.  Whittall. 

Q.     Well,  my  question  is  did  Mr.  Whittall  tes- 
tify? A.     No. 

Q.     Then  why  did  you  ask  him  to  leave? 

Mr.  Sjuller:     He  has  already  answered  that.    I 
object  to  that  if  the  Court  please. 

The  Court:     The  objection  is  overruled.  I  under- 
stand there  is  some  lack  of  clarity  there. 

Mr.  Spiller:     I  withdraw  the  objection. 

Q.     (By  Mr.   Harris) :     Why   did  you  ask  Mr. 
Whittall  to  leave? 

A.     I  figured  he  was  a  friend  of  this  Mr.  West. 

Q.     Was  that  part  of  your  duties?  A.     No. 
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Q.  You  took  that  upon  yourself,  did  you,  at  that 
time  ?  A.     At  that  moment,  yes. 

Q.  Do  you  remember  when  Mr.  Daggett  was 
there?  A.     No,  I  don't  recall  serving  him. 

Q.     You  don't  deny  serving  him,  though,  do  you  : 

A.     No,  but  I  don't  recall  it. 

Q.  You  don't  know  what  liquor  you  used  then 
to  serve  him,  if  you  did  serve  him?  A.     No. 

Q.  And  as  far  as  you  know,  he  didn't  bring 
any  [266]  bottle  into  the  place,  did  he? 

A.     I  don't  rem.ember  him  being  there. 

Q.  How  much  money  would  you  charge  for  the 
drinks  that  you  served?  A.     Fifty  cents. 

Q.  I  wondered  if  it  included  Scotch  or  some 
selected  whiskey  other  than  was  usually  being  used 
at  the  bar,  would  there  be  an  increase  in  price  ? 

A.     No.   We  just  charged  fifty  cents. 

Q.  Did  you  hear  Mrs.  Schwier  say  she  paid  sixty- 
five  cents  for  cocktails,  daiquiris — I  think  she  used 
that  word?  A.     I  never  served  her  a  drink. 

Mr.  Toulouse:  Just  a  minute.  I  object  to  that. 
I  don't  think  it  was  the  testimony  of  the  witness 
Schwier. 

The  Court:  Now,  first  one  counsel  objects  and 
then  the  other  counsel  objects.  One  counsel  has 
interrogated  this  witness  on  direct.  I  think  Mr. 
Rpiller  ought  to  attend  to  the  questions  and  an- 
swers that  are  concerned  with  this  witness'  testi- 
mony. 

Mr.  Spiller:  I  will  object  to  this  question  then, 
if  the  Court  ])lease,  u])on  the  ground  that  the  ques- 
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tion  calls  for  a  conclusion  that  isn't  to  be  assumed. 
There  is  no  testimony  by  Mrs.  Schwier  that  she 
ever  bought  a  daiquiri  from  Mr.  Felton.  [267] 

The  Court:     The  objection  is  overruled. 

Q.  Do  you  recall  her  testimony?  That  was  the 
question.  A.     Yes. 

Q.  Did  you  while  you  worked  as  a  bartender 
ever  sell  any  daiquiris  ?  A.     Yes. 

Q.     What  was  your  price  that  you  charged? 

A.     Fifty  cents. 

Q.     Not  sixty-five  cents?  A.     No,  sir. 

Q.  Now,  you  were  working  there,  were  you  not, 
when  this  Dr.  Edward  Lincoln  Smith  Orthopedic 
Guild  was  in  progress,  their  party? 

A.     I  don't  recall.   AVhat  was  that  date? 

Q.  On  February  29,  1952,  and  through  the  early 
morning  of  March  1,  1952. 

A.     I  can't  recall  if  I  was  or  not. 

Q.  Do  you  recall  if  you  yourself,  along  witli 
Mr.  Pierris,  were  attending  bar  that  evening. 

A.  It  is  possible,  but  I  don't  recall  the  date  or 
th(^  dinner  party. 

Q.  And  do  you  recall  Mr.  Turner  testifying  that 
he  asked  you  where  did  all  the  liquor  come  from 
labeled  [268]  for  the  Guild,  and  you  told  him  they 
brought  it  in,  do  you  recall  that  ? 

A.  I  remember  talking  to  Mr.  Turner  but  I  don't 
know  if  that  is  the  exact  date  or  if  that  is  the 
pai'ty. 

Q.  You  don't  remember  any  conversation  of  that 
kind,  is  that  correct? 
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A.  Well,  I  remember  talking  to  Mr.  Turner,  yes, 
Init  I 

Q.  What  did  vou  sav  to  Mr.  Turner?  What  did 
he  say  to  you? 

A.     By  golly,  I  can't  remember. 

The  Court:  Try  to  avoid  such  words  as  "hj 
golly.- 

Q.  Does  this  help  refresh  your  recollection  any — 
that  at  that  time  you  told  Mr.  Turner  when  he  asked 
you  did  you  see  them  luring  in  the  liquor,  that  your 
answer  was  "No,  but  I  was  told  they  did.''  Does 
that  help  any?  A.     No,  sir.  I  can't  remember. 

Q.  You  still  don't  recall  that  conversation  or  that 
instance,  is  that  correct  ?  A.     That  is  right. 

Q.  Do  you  recall  the  conversation  that  you  had 
with  Mr.  Turner  on  April  6,  1952? 

A.  I  can  vaguely  remember  the  conversation, 
not  word  for  word.  [269] 

Q.  Do  you  recall  that  on  that  day  you  pointed 
out  to  him  twenty-two  bottles  of  liquor  and  said 
that  was  the  house  stock?  A.     Yes,  sir. 

Q.     What  did  you  mean  by  "house  stock"? 

A.  Those  were  the  ones  that  I  was  supposed  to 
])our  out  for  that  dinner  party  that  was  in  progress. 

Q.  And  what  dinner  party  was  in  progress  that 
evening?  A.     I  don't  know. 

Q.  So  your  definition  of  "house  stock"  is  the 
liquor  that  you  are  supposed  to  pour  out  for  a  par- 
ticular party,  is  that  correct? 

A.     Yes,  on  certain  nights. 

Q.     And  in  some  instances  does  that  house  stock 
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bear  consecutive  numbers  on  the  stamp   over  the 

top  of  the  lid  of  the  bottle? 

A.     I  don't  know.  I  have  never  examined  them. 

Q.  And  you  never  scratched  those  numbers  off 
so  that  they  couldn't  be  ascertained?  A.     No. 

Q.  Do  you  recall  the  conversation  you  had  with 
Mr.  Turner  on  April  6,  1952,  relative  to  what  you 
said  concerning  Mr.  Desimone  and  Mr.  DePierris? 

A.  Well,  I  don't  remember  exactly  word  for 
word,  [270]  but  I  remember  I  was  a  little  jjut  out 
about  it. 

Q.     What  did  you  say? 

A.  I  said:  ^^They  were  here  a  little  while  ago, 
but  they  aren't  now." 

Q.     That  was  both  of  those  individuals? 

A.    Yes. 

Q.  Who  advised  you,  if  any  one,  to  tell  Mr. 
Turner  that  you  were  not  selling  liquor;  you  were 
merely  selling  service? 

A.  Well,  part  of  the  time  I  was  selling  service, 
and  he  asked  me  what  I  was  selling,  so  I  told  him  I 
was  selling  service. 

Q.  What  were  you  doing  the  other  part  of  the 
time?  A.     Selling  whiskey. 

Q.  On  October  26th  you  testified  that  that  was 
the  first  time  Mr.  Turner  mentioned  anything  to 
you  regarding  a  Federal  retail  liquor  dealer's 
stamp  ? 

A.  He  mentioned  the  stamp  to  me,  yes.  That  was 
the  first  time. 
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Q.  Then  you  say  that  was  mentioned  to  you 
again  but  you  don't  recall  when? 

A.     No,  sir.   I  don't  recall  when. 

Q.  March  1st,  1952,  when  the  Guild  was  there, 
does  that  assist  you  in  any  way? 

A.     No.  [271] 

Q.  When  he  asked  you  again,  didn't  you  reply 
then  that  you  weren't  selling  liquor,  that  you  were 
merely  selling  service?  A.     I  don't  recall. 

Q.     Do  you  deny  that  you  did  that? 

A.     I  don't  deny  it,  but  I  don't  recall  it. 

Q.  Why  when  you  were  asked  then,  did  you  ever 
state  that? 

A.  Well,  up  until  that  time,  that  is  what  I 
thought  I  was  selling. 

Q.  Then  why  did  you,  when  asked  for  a  stamp, 
make  such  a  statement? 

A.     That  is  what  I  believed  I  was  selling. 

Q.  Do  you  deny  that  Charlotte  Fulford  told  you 
that  the  Dr.  Edward  Lincoln  Smith  Guild  had 
brought  in  certain  bottles  and  you  were  to  use  them  ? 

A.     No.   That  is  what  she  told  me. 

Q.  You  did  receive  some  instructions  from  her 
then  as  to  what  to  do,  is  that  correct? 

A.     As  to  what  party  to  serve,  what  tables. 

Q.  ^Vnd  you  received  some  instructions  you  say 
from  Mr.  Desimone,  is  that  correct? 

A.  Well,  I  don't  know  about  that  particular 
evening,  but  I  received  instructions  from  him,  yes. 

Q.  Now,  you  state  that  you  have  nevei*  seen 
Mr.  [272]  Stepich  do  any  work  there  at  the  White 
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Center  Athletic  Club?  A.     No. 

Q.  You  heard  Mr.  Daggett  testify  here  today, 
did  you  not?  A.    Yes. 

Q.  Do  you  deny  that  he  asked  you  where  he 
could  get  some  dimes  to  play  the  one-armed  bandits, 
and  you  told  him  ^^over  there"? 

A.     I  don't  recall  him  ever  being  in  the  club. 

Q.     Do  you  deny  it?  A.    Yes. 

Q.  How  often  have  you  seen  Mr.  Hopkins  and 
Mr.  Stepich  in  the  White  Center  Athletic  Club  as 
customers  ? 

A.  Well,  from  the  beginning  of  w^hen  I  first 
went  to  work  at  the  White  Center  Athletic  Club. 
Monday  nights  the  Lions  Club  would  hold  their 
dinners  there,  and  all  the  members  of  the  Lions 
Club  would  come  there,  and  that  is  when  I  got  to 
know  them.  I  got  used  to  meeting  all  these  Lions 
Club  members  on  Monday  nights.  They  were  two 
of  the  Lions  Club  members. 

Q.  Now,  can  you  answer  my  question  then? 
How  often  have  you  seen  them  there  at  the  bar  as 
customers  ? 

A.  Every  Monday  night  that  I  worked  there  on 
their  dinner  on  Monday  night.  Maybe  once  in  a 
great  while  I  [273]  would  see  them  in  the  middle 
of  the  week  there. 

Q.  How  often  would  that  be?  My  question  is 
this,  Mr.  Felton:  How  often  have  you  seen  Mr. 
Hopkins — take  him  alone — as  a  customer  at  your 
bar  while  you  have  been  working  there  i 
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A.  Well,  on  the  average,  it  would  be  every  Mon- 
day night. 

Q.     Would  that  ])e  at  least  fifty  times? 

A.  That  would  be  once  a  week  for  the  i)eriod 
that  the  Lions  Club  held  their  dinners  there,  and 
when  they  discontinued  holding  their  dinners  there, 
I  don't  remember  the  date. 

Q.  Mr.  Felton,  I  believe  you  testified  that  you 
didn't  work  every  night  of  the  week,  isn't  that 
correct  ? 

A.  No.  If  they  had  their  dinner  dates  there, 
they  used  to  have  their  meetings  and  dinners  on 
Monday  nights,  and  usually  I  worked  that  Monday 
night  dinner  of  theirs,  and  I  would  see  him  every 
Monday  night. 

Q.  Can  you  give  us  an  estimate  then,  your  best 
estimate,  of  how  much  you  have  seen  him  at  the 
club? 

A.  I  couldn't  give  a  truthful  estimate  because 
I  don't  remember  when  they  stopped  having  their 
dinners  there. 

Q.     Do  you  ever  recall  serving  them  liquor? 

A.     On  a  few  different  occasions,  yes.  [274] 

Q.     And  do  you  recall  them  paying  for  it? 

A.     Yes. 

Q.  And  do  you  recall  what  bottle  you  used  when 
you  served  them?  A.     No. 

Q.     And  they  were  buying  service,  were  they  not  ? 

A.     They  were  buying  whiskey. 

The  Court:     Who  was  that? 

The  Witness:     Ste})ich  and  Hopkins. 
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Q.  (By  Mr.  Harris)  :  And  do  you  remember, 
also,  on  April  6,  1952,  when  Mr.  Turner  and  Mr. 
Burke  arrived,  along  with  Mr.  Booth,  that  Char- 
lotte  Fulford  was   present?  A.     Yes. 

Q.  And  that  she  attempted  to  calm  you  down 
or  keep  you  quiet"?  A.     Yes. 

Q.     Is  that  correct?  A.     Yes. 

Q.  Why  were  you  disturbed  on  that  particular 
evening  ? 

Mr.  Toulouse:     I  object  to  that  as  immaterial. 

The  Court:     Overruled. 

A.  Mr.  Turner  informed  me  I  was  under  arrest, 
and  I  was  getting  ready  to  go  to  jail  with  him, 
and  I  asked  Charlotte  if  she  had  called  the  bonds- 
man to  meet  me  down  [275]  there,  and  she  said  she 
couldn't  get  any  one  over  the  phone,  so  I  went 
1)ack  to  take  the  money  out  of  the  cash  register  so 
I  could  bail  myself  out  when  I  got  to  jail,  and  it 
didn't  agree  with  her  I  guess.  Mr.  Turner  stood 
right  there  and  I  counted  out  the  money,  cash,  that 
I  was  taking  so  they  wouldn't  think  I  was  stealing 
their  money,  and  I  told  them  I  would  return  it  and 
away  we  went. 

Q.     How  much  money  did  you  take? 

A.     Two  hundred  and  fifty  dollars. 

Q.  And  didn't  you  also  make  the  statement  that 
you  felt  as  though  you  were  being  made  the  goat 
by  Desimone  and  DePierris  at  that  time  ? 

A.     In  a  sense,  yes,  and  in  a  sense,  no. 

The  Court:  I  believe  the  question  was  did  you 
make  such  a  statement.  Read  the  question. 
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(Last  question  read  by  the  reporter.) 

The  Witness :     May  I  explain  my  answer,  please  ? 

The  Court:  Yes,  you  may,  but  the  question  is 
whether  or  not  you  made  such  a  statement. 

A.     Yes,  I  made  the  statement. 

The  Court:     Now  you  can  explain. 

A.  AVell,  I  had  come  back  to  work  just  those 
few  short  shifts,  and  here  I  was.  I  hadn't  been  in 
the  club  for  I  don't  know  how  many  days  and  I 
come  in  to  work  this  [276]  dinner  party,  and  all  of 
a  sudden  Pete  is  gone  and  Bert  had  left  a  little 
earlier,  and  the  Liquor  Board  walked  in  and  ar- 
rested me.  Well,  naturally,  I  was  excited  about  it, 
and  I  said:  ^'This  is  it.  That  is  the  last  time." 
That  is  what  I  meant  by  that  statement. 

The  Court:  Since  that  time  what  kind  of  work 
generally  have  you  done,  Mr.  Felton? 

The  Witness:  I  have  been  working  in  a  tavern 
for — it  will  be  two  years  next  month,  in  White 
Center. 

The  Court:  Have  you  been  in  any  trouble  with 
the  operations  in  that  tavern  so  far  as  compliance 
with  the  laws  are  concerned? 

A.     No,  sir,  not  one  bit. 

The  Court:     You  may  proceed. 

Mr.  Harris :     That  is  all. 

Mr.  Spiller:  Might  I  ask  two  more  questions  if 
the  Court  please? 

The  Court:     You  may  do  that. 
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Redirect  Examination 
By  Mr.  Spiller: 

Q.  Do  you  have  a  recollection  of  about  how  much 
money  you  earned  for  your  services  as  a  bartender 
in  1951,  that  is  at  the  White  Center  Athletic 
Club?  [277] 

Mr.  Harris:  I  don't  think  that  was  gone  into 
on  cross-examination,  your  Honor. 

The  Court :     Do  you  wish  to  open 

Mr.  Spiller:     Length  of  time  and  days  of  service. 

The  Court :  For  the  sake  of  expediting  the  mat- 
ter, the  objection  is  overruled.   You  may  answer. 

Q.  (By  Mr.  Spiller) :  Do  you  have  a  recollec- 
tion of  about  how  much  money  you  earned  in  '51 
from  the  White  Center  Athletic  Club  or  Pete  Desi- 
mone ? 

A.     It  was  around  one  hundred  dollars. 

Q.     In  '51  or  '52? 

A.  Oh,  excuse  me.  In  '51,  I  would  say  it  would 
be  around  a  thousand  dollars,  maybe  a  little  less, 
maybe  a  little  more. 

Q.     And  in  1952  it  would  be  around  what? 

A.     Around  a  hundred  dollars. 

Q.  Now,  while  you  were  working  there  did  you 
have  access  to  the  office  where  the  change  was  kept? 

A.     No. 

Q.     Were  you  permitted  to  go  in  there? 

A.     No. 

Q.     At  any  time  for  any  purpose? 

A.     I  had  been  in  the  office  maybe  once  in  the 
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time  I  had  worked  there.   I  had  walked  back  to  ask 
Pete  about  [278]  something — I  forget  what  it  was — 
])ut  I  remember  I  had  walked  ))ack,  and  that  was  it. 
Mr.  Spiller:     I  think  that  is  all. 

ReCross-Examination 
By  Mr.  Harris : 

Q.  How  can  you  recall  the  amount  of  money  that 
you  earned  in  1951  there? 

A.  I  was  looking  at  my  income  tax  returns  the 
other  day. 

Q.     And  that  is  your  only  recollection  of  it? 

A.     Yes. 

Q.  And  your  testimony  is  that  you  reported  all 
that  you  earned?  A.     Absolutely. 

Q.     And  included  your  tips  and  things  like  that? 

A.     Well,  I  would  try  to  avoid  accepting  tips. 

Q.  When  you  did  accept  them,  you  didn^t  report 
those,  did  you?  A.     Well,  yes. 

Mr.  Spiller:  I  object  to  that  if  the  Court  please. 
I  don't  think  he  has  any  right  to  go  into  the  man's 
reporting  of  various  income. 

The  Court:     The  objection  is  overruled.  [279] 

Q.  (By  Mr.  Harris) :  Will  you  explani  that 
answer  ? 

The  Court :     You  are  talking  about  ti])s  now  { 

Mr.  Harris:     Let  me  repeat  the  question. 

Q.  Bid  you  report  the  tips  that  you  received 
there?  A.     I  did— to  Bert. 

Q.     To  whom? 
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A.  To  Bert  DePierris.  If  we  did  have  a  couple 
of  tips,  if  he  made  a  dollar,  he  would  split  it  with 
me  at  the  end  of  a  shift. 

Q.  And  would  you  report  that  on  your  W-2 
form"? 

A.  I  would  usually  put  them  in  the  slot  machine. 
No. 

Q.     Well,  then,  your  answer  is ? 

A.     On  my  income  tax,  no,  I  didn't. 

Mr.  Harris:     All  right.  That  is  all. 

The  Court:     Anything  further? 

Mr.  Spiller:  No  further  questions  of  this  wit- 
ness. 

The  Court :     You  may  be  excused. 

(Witness  excused.) 

The  Court:  I  think  we  ought  to  stop  here  until 
tomorrow.  The  Court  is  now  adjourned  until  to- 
morrow morning  at  ten  o'clock. 

(At  4:30  o'clock  p.m.,  Thursday,  April  22, 
1954,  proceedings  recessed  until  10:00  o'clock 
a.m.,  Friday,  April  23,  1954.)  [280] 

April  23,  1954,  10:00  A.M. 

The  Court:  May  it  be  stipulated  that  each  and 
all  of  the  defendants  on  trial  in  the  case  w^hich  was 
continued  until  this  date  for  further  trial  proceed- 
ings, namely  Cause  No.  48570,  and  their  counsel,  as 
well  as  Government  counsel,  are  present? 

Mr.  Harris :     It  is  so  stipulated. 

Mr.  Toulouse:     Yes,  your  Honor. 
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Mr.  Spiller:    Yes,  your  Honor. 
The  Court :     You  may  proceed. 
Mr.  Toulouse:    Mr.  DePierris. 

BERTRAND  DePIERRIS 

called  as  a  witness  by  and  on  behalf  of  himself  as 
defendant,  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Toulouse: 

Q.     Will  you  state  your  complete  name? 

A.     Bertrand  DePierris.  [281] 

The  Court :    How  do  you  spell  it  ? 

The  Witness :  Bertrand  B-e-r-t-r-a-n-d  Depierris 
— D-e-capital  P-i-e-r-r-i-s. 

Q.  (By  Mr.  Toulouse) :  How  old  are  you,  Mr. 
DePierris^  A.     33. 

Q.     Where  do  you  live? 

A.     6534  West  Hanford. 

Q.     Are  you  married?  A.     Yes,  sir. 

Q.     Where  is  your  wife  employed? 

A.     National  Bank  of  Commerce. 

Q.     And  where  are  you  employed? 

A.     I  am  unemployed  at  the  present  time. 

Q.     What  have  you  been  doing  for  a  living? 

A.  Oh,  I  have  been  working  out  of  the  casual 
la])or  hall  of  the  Teamsters  Union. 

Q.  In  that  connection,  what  types  of  employ- 
mc^nt  have  you  had? 

A.     Unloading  trucks  and  delivery  work. 
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Q.     Longshoriiig  ?  A.     Yes. 

Q.  Now,  prior  to  January  of  1952  where  did 
you  live?  A.     Salem,  Oregon. 

Q.     And  how  long  had  you  lived  there?  [282] 

A.     Four  months. 

Q.  And  how  long  had  you  lived  in  Oregon  prior 
to  July  of  1952?  A.     Four  years. 

Q.     And  what   was  your   business   there? 

A.     I  was  in  the  real  estate  business. 

Q.     When  did  you  first  come  to  Seattle? 

A.     About  December  1,  1951. 

Q.  Were  you  in  Seattle  during  the  year  January 
until  November  of  1951  ?  A.     No,  sir. 

Q.  After  you  came  to  Seattle,  what  did  you  do 
for  a  living? 

A.     Worked  for  the  White  Center  Athletic  Club. 

The  Court:  Mr.  DePierris,  when  did  your  resi- 
dence in  Seattle  begin? 

The  Witness:     December,  1951. 

The  Court:    You  may  inquire. 

Q.  (By  Mr.  Toulouse) :  AYhen  did  you  first  go 
to  work  for  the  White  Center  Athletic  Club? 

A.     About  December  1,  1951. 

Q.     And  who  employed  you? 

A.     Pete  Desimone. 

Q.  And  where  did  that  employment  take  [283] 
place?  A.    9616  17th  S.W. 

Q.     And  what  was  your  job  to  be? 

A.     Tend  bar. 

Q.     And  what  were  your  wages  to  be? 

A.     Union  wages. 
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Q.  Will  you  state  whether  or  not  that  was  full 
time  employment  or  part-time  employment? 

A.     Part-time  employment. 

Q.  When  you  say  ''part-time,''  will  you  try  to 
characterize  it  to  the  Court  as  to  how  often  you 
were  to  work  at  the  outset? 

A.  Well,  when  I  worked  it  was  generally  for  an 
eight-hour  shift,  but  it  would  vary  from  maybe 
three  days  a  week  one  week  and  the  next  week  it 
might  be  more  than  that,  four  or  five  days. 

Q.  And  how  long  w^ere  you  so  employed  by  the 
White  Center  Athletic  Club? 

A.     About  four  months. 

Q.  And  during  that  period  of  time  how  much 
did  you  earn? 

A.     A  little  over  eight  hundred  dollars. 

Q.  What  would  be  the  wage  per  shift  on  an 
eight-hour  shift? 

A.     At  that  time  it  was  fifteen  dollars. 

Q.  Now,  prior  to  your  coming  to  Seattle  in 
December  [284]  of  1951,  did  you  know  Mr.  Pete 
Desimone  ?  A.     Yes. 

Q.  And  what  were  the  circumstances  under  which 
you  met  him? 

A.  I  met  him  before  the  war.  He  had  a  tavern 
in  White  Center,  and  I  worked  for  the  Acme  Beer 
distributors  here.  I  met  him  in  conjunction  with 
selling  beer. 

Q.     How  well  did  you  know  him? 

A.     Casually. 

Q.     In  other  words,  you  were  a  truck  driver  for 
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a  beer  distributing  firm  ?  A.     Yes,  sir. 

Q.     That  distributed  beer  to  a  tavern  owned  by 
Mr.  Desimone?  A.     Yes. 

The  Court:     What  is  the  origin  of  the  supply 
that  you  were  concerned  with? 

The  Witness:     Well,  I  worked  for  a   company 
called  the  Acme  Beer  Distributors. 

The  Court:     Where? 

The  Witness:     939  First  Avenue  South. 

The   Court:     Is   it  true   that   you   had   lived   in 
Seattle  prior  to  1951? 

The  Witness:     Yes,  sir. 

The  Court:     You  may  proceed.  [285] 

Q.     (By   Mr.   Toulouse) :     When   was   that   that 
you  lived  in  Seattle?  A.     I  was  born  here. 

Q.     When  was  it  that  you  met  Mr.  Desimone? 

A.     About  1946  or  1945. 

Q.     Incidentally,  did  you  go  to  war? 

A.     Yes. 

Q.     How  long  were  you  in  the  service? 

A.     Two  years. 

Q.     And  where  was  that  service  ? 

A.     I  was  in  Japan. 

Q.     What  years  did  that  encompass? 

A.     '46  to  '48. 

Q.     What  was  your  rank? 

A.     First  sergeant. 

Q.     After  coming  back  from  war,  did  you  live  in 
Seattle?  A.     No,  sir. 

Q.     Where  did  you  live? 

A.     In  Portland,  Oregon. 
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Q.     Did  you  know  Mr.  Stepich  'f  A.     No,  sir. 

Q.  Let's  fix  a  date.  Did  you  know  Mr.  Stepich 
prior  to  going  to  work  for  Mr.  Desimone? 

A.     No,  sir.  [286] 

Q.     Did  you  know  Mr.  Hopkins? 

A.     No,  sir. 

Q.     Did  you  know  Mr.  Felton?  A.     No,  sir. 

Q.     Now,  when  did  you  first  meet  Mr.  Stepich? 

A.     About  January,  1952. 

Q.     And  in  w^hat  connection  did  you  meet  him? 

A.     As  a  customer. 

Q.     As  a  customer  where  ? 

A.     At  the  White  Center  Athletic  Club. 

Q.  Did  you  ever  see  Mr.  Stepich  in  any  other 
capacity  than  as  a  customer  at  the  White  Center 
Athletic  Club?  A.     No,  sir. 

Q.  Did  you  ever  see  Mr.  Stepich  operating  the 
change  room  for  the  coin-operated  machines  at  the 
White  Center  Athletic  Club?  A.     No,  sir. 

Q.     At  any  time?  A.     No,  sir. 

Q.  Now,  on  the  occasions  that  you  saw  Mr.  Step- 
ich, was  that  the  occasions  referred  to  by  Mr. 
Felton,  that  is  when  the  Lions  Club 

Mr.  Harris :     I  think  that  is  rather  leading. 

The  Court:     It  is. 

^Iv.  Toulouse :    I  think  it  is.  [287] 

The  Court:     You  may  change  the  question. 

Q.  (By  Mr.  Toulouse) :  Can  you  recall  the 
])articular  occasions  uj^on  which  Mr.  Stepich  would 
be  at  the  White  Center  Athletic  Club?  Just  answer 
that  ves  or  no.  A.     Yes,  sir. 
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Q.  Now,  will  you  state  to  the  Court  what  those 
occasions  were? 

A.  In  connection  with  myself  it  was  very  spas- 
modically. I  may  have  seen  him  once  a  month. 

Q.  Now,  I  will  ask  you  did  the  Lions  Club  at 
White  Center  hold  their  dinners  there  ? 

A.     Yes,  sir. 

Q.    Was  Mr.  Stepich  a  Lions  Club  member? 

A.    By  hearsay  only. 

Q.     You  don't  know  whether  or  not  he  was? 

A.     No. 

Q.     Now,  what  was  your  rank  in  the  Army? 

A.     First  sergeant. 

Q.  During  the  period  after  you  went  to  work  for 
Mr.  Desimone  what  work  did  you  do  at  the  White 
Center  Athletic  Club? 

A.     Just  the  usual  duties  of  a  bar  tender. 

Q.  Did  you  ever  make  out  any  social  security 
forms  for  Mr.  Desimone?  [288]  A.     No. 

Q.  Did  you  ever  pay  any  person  around  the 
club?  A.     No. 

Q.  Did  you  ever  do  any  bookkeeping  for  the 
club?  A.     No. 

Q.  Did  you  ever  order  any  food,  provender  or 
merchandise  for  the  club?  A.     No. 

Q.     Who  paid  you? 

A.  I  was  paid  by  two  different  people,  P(4e 
Desimone  sometimes  and  a  woman  named  Charlotte 
Fulford. 

The  Court:  Did  you  understand  she  was  Miss 
07*  Mrs.  Fulford? 
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The  Witness:     She  is  Mrs.  Fulford. 

The  Court :     You  may  inquire. 

Q.  Did  you  own  any  of  the  property  in  that 
club  during  the  period  December  ^51  to  May  of  '52  ? 

A.     No. 

Q.  Have  you  ever  been  an  officer,  a  director  or 
a  stockholder  of  the  White  Center  Athletic  Club, 
Inc.,  a  corporation?  A.     No. 

Q.  Have  you  ever  been  present  at  any  meeting 
or  purported  meeting  of  any  officers,  directors  or 
stockholders  of  the  White  Center  Athletic  Clul;, 
Inc.,  a  corporation?  [289]  A.     No. 

Q.  Did  you  at  any  time  ever  have*  an  agr(^ement 
witli  Mr.  Pete  Desimone  not  to  j)ay  th(^  retail 
1i(luor  dealer's  stamp  provided  by  Federal  statute? 

A.     No. 

Mr.  Harris:     That  is  leading,  too,  your  Honor. 

The  Court:     The  objection  is  overruled. 

A.     No,  I  did  not. 

Q.  Did  you  ever  have  an  agreement  with  Mr. 
Hopkins  wherein  you  and  Mr.  Hopkins  agreed  not 
to  pay  the  retail  liquor  dealer's  stamp  tax  under 
the  statute  at  the  White  Center  Athletic  Club? 

A.    No. 

Q.  Did  you  ever  have  an  agreement  with  Mr. 
Felton  with  respect  to  the  same  subject  matter  as 
I  have  stated  to  you  in  my  preceding  question? 

A.     No. 

Q.  Did  you  ever  have  such  an  agreement  with 
Mr.  Stepich  as  I  stated  in  my  preceding  (luestion? 

A.     No. 
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Q.  Did  you  ever  have  an  agreement  with  Mrs. 
Charlotte  Fiilford?  A.     No. 

Q.  Did  you  ever  have  an  agreement  with  any 
one  to  the  effect  that  you  would  agree  with  them 
not  to  pay  the  [290]  retail  liquor  dealer's  stamp 
tax  on  the  sale  of  liquor  at  the  White  Center  Ath- 
letic Club?  A.     No. 

Q.  Did  you  ever  hear  of  the  existence  of  such 
an  agreement  between  Mr.  Felton,  Mr.  Stepich,  Mr. 
Hopkins  or  Mr.  Desimone  or  Charlotte  Fulford? 

A.    No. 

Q.  Did  you  ever  hear  that  there  was  an  agree- 
ment between  any  persons  with  respect  to  that 
subject  matter?  A.     No. 

Q.  Did  you  ever  go  into  Pete  Desimone 's  office 
at  the  White  Center  Athletic  Club?  A.     Once. 

Q.     And  what  was  that  occasion  ? 

A.  One  night  he  was  absent,  and  there  was  a 
coat  that  a  customer  had  left  on  the  premises,  and 
Mrs.  Fulford  was  on  the  telephone  at  the  time.  It 
was  a  week  day.  And  she  motioned  me  to  go  into 
the  office  to  get  the  coat. 

Q.  Did  you  have  any  directions  with  respect  to 
whether  or  not  you  could  go  into  the  office  or  could 
not  go  into  the  office? 

A.     I  wasn't  allowed  to  enter  the  office. 

Q.  Did  you  have  any  directions  as  to  whether 
or  not  you  could  or  could  not  tend  the  cashier's 
cage  on  the  coin-operated  machines?  [291] 

A.     I  w^as  not  allowed  there. 
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Q.  Did  you  have  access  to  the  books  and  rec- 
ords of  the  White  Center  Athletic  Club? 

A.     No. 

Q.  Have  you  ever  seen  any  books  and  records 
of  the  White  Center  Athletic  Chib?  A.     No. 

Q.  You  were,  were  you  not,  convicted  under  the 
Steele  Act  for  bar  tending  at  the  White  Center 
Athletic  Club?  A.    Yes. 

Q.  When  was  the  last  time  that  you  worked 
at  the  White  Center  Athletic  Club? 

A.  To  the  best  of  my  memory,  it  was  in  April 
of  1952. 

Q.  And  from  that  employment  where  did  you 
go  ?  A.     I  was  employed  by  the  A  &  B  Tavern. 

The  Court:     When  and  where  was  that? 

The  Witness:  What  was  in  approximately  May 
of  1952  until  December  of  1952. 

Q.     (By  Mr.  Toulouse) :    Where  is  that  located  ? 

A.     It  is  about  9600  16th  Avenue  S.W. 

Q.  Did  that  establishment  sell  spiritous  liquors 
in  any  form?  [292]  A.     No. 

Q.  And  from  that  employment  where  did  you 
go? 

A.  I  went  to  work  for  the  Pacific  Coast  Casket 
Comjjany. 

Q.     Where  is  that  located  / 

A.     On  Third  Avenue  West  in  Seattle. 

Q.     Where  did  you  go  from  that  employment  ? 

A.  I  have  been  working  mostly  out  of  the 
Teamsters  casual  labor  hall  since  then. 

Mr.  Toulouse:     That  is  all,  Mr.  DePierris. 
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Cross-Examination 
By  Mr.  Harris: 

Q.     Had  you  tended  l)ar  before  December,  1951  ? 

A.  I  was  married  to  a  woman  in  Portland,  Ore- 
gon, that  had  a  tavern  and  I  helped. 

Q.     Is  that  your  present  wife? 

A.     No.  It  was  the  next  wife. 

Q.  And  the  experience  then  that  you  did  have 
at  that  time  was  not  in  spiritous  liquor  but  in  beer 
dispensing,  was  it?  A.    Yes,  sir. 

Q.     And  that  is  all,  just  beer?  A.     Yes,  sir. 

Q.  And  then  Avhen  you  came  to  the  White 
Center  [293]  Athletic  Club  in  December  of  1951, 
you  dispensed  spiritous  liquor  or  bar-tended  spiri- 
tous liquor  ?  A.     Yes. 

Q.  Now,  you  heard  Mr.  Pelton's  testimony,  did 
you  not,  concerning  the  liquor  dispensing  at  the 
White  Center  Athletic  Club?  A.    Yes,  sir. 

Q.  Would  your  testimony  in  substance  be  any 
different  than  his  as  to  what  you  did  there  ? 

A.     No,  sir. 

Q.  And  the  price  you  charged  was  the  same, 
fifty  cents?  A.    Yes,  sir. 

Q.  Now,  when  you  went  to  work  in  December 
of  1951,  you  worked  for  the  union  rate,  did  you  not  ? 

A.    Yes,  sir. 

Q.  Were  you  a  member  of  the  vmion,  however, 
at  that  time?  A.     No. 

Q.     Who  were  the  members  or  the  stockholders 
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or  the  officers  of  the  White  Center  Athletic  Club,  if 

you  know? 

A.  I  know  the  members,  and  I  know  ijie  person 
that  owns  it.  That  confused  me  a  little  bit  because 
it  includes  almost  two  questions. 

Q.  All  right.  Let  me  ask  you  this  question 
then.  [294]  Counsel  asked  you  I  believe  if  you  knew 
any  of  the  officers  at  the  White  Center  Athletic 
Club.  I  am  asking 

A.  I  wasn't  aware  that  there  were  any  officers 
outside  of  one. 

Q.  And  that  one  that  you  knew  of  was  Pete 
Desimone?  A.     Yes,  sir. 

Q.  But  you  didn't  know  whether  it  was  a  cor- 
poration or  not,  did  you? 

A.  On  my  withholding  slip,  my  W-2  form,  it  was 
listed  as  the  White  Center  Athletic  Club,  Incorpo- 
rated. 

Q.  Therefore,  you  did  have  some  indication  or 
some  suspicion  that  it  was  a  corporation? 

Mr.  Toulouse:  I  object  to  that,  your  Honor,  the 
form  of  the  question. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Harris) :  But  you  did  not  know 
who  the  officers  of  that  corporation  were? 

A.     No,  sir. 

Q.  So  far  as  you  know  John  Stepich  could  have 
been  an  officer  of  the  White  Center  Athletic  Club, 
is  that  correct?  A.     Yes,  sir. 

Q.     And  so  could  Harold  Hopkins?  [295] 

A.    Yes,  sir. 
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Q.     As  well  as  Pete  Desimone  ?  A.     Yes  sir. 

Q.  Had  you  ever  been  asked  by  any  one  dur- 
ing your  period  of  employment  at  the  White  Center 
Athletic  Club  if  you  had  a  Federal  retail  liquor 
dealer's  stamp  or  license? 

A.    Had  I  ever  been  asked  if  I  had  one? 

Q.    Yes.  A.    Yes. 

Q.  And  do  you  recall  the  first  instance  that  that 
was  called  to  your  attention? 

A.     I  recall  the  instance.   I  don't  recall  the  date. 

Q.     The  instance  then. 

A.  The  instance  was  in  a  car  of  the  State  Liquor 
Control  officers  on  a  trip  between  the  club  and  the 
County  jail. 

Q.  And  the  officers  with  whom  you  had  that  con- 
versation have  testified  here  previously,  have  they 
not?  A.    Yes,  sir. 

Q.  And  to  your  recollection,  was  that  the  testi- 
mony of  Mr.  Booth  and  Mr.  Burke? 

A.     To  my  knowledge,  they  were  all  there. 

Q.    You  mean  Mr.  Turner  as  well  ? 

A.     Mr.  Turner.  [296] 

Q.  And  you  heard  their  testimony  relative  to 
that  conversation,  did  you  not?  A.     Yes,  sir. 

Q.  Would  your  testimony  in  any  way  differ 
from  what  their  recollection  of  the  conversation 
was?  A.    A  little. 

Q.     All  right. 

A.  I  don't  recall  Mr.  Turner  mentioning  it  so 
often.  The  only  actual  time  I  remember  telling  me 
about  the  retail   liquor  dealer's  stamp  was  in  tlie 
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car  that  one  day.    If  he  mentioned  it  other  times, 

I  don't  really  recall  it. 

Q.  But  outside  of  that,  outside  of  the  numbers 
of  times  that  he  may  have  mentioned  it,  do  you 
find  any  variance  in  the  conversation  in  your  recol- 
lection of  the  same?  A.     No,  sir. 

Q.  Now,  were  you  present  at  the  stag  party  on 
February  4?  Were  you  and  Mr.  Desimone  behind 
the  bar?  A.     Yes,  sir. 

Q.  Do  you  recall  the  conversation  that  was  had 
then  at  that  time?  A.     Yes,  sir. 

Q.  You  have  heard  the  officers  relate  the  sub- 
stance of  that  conversation  from  the  witness  stand, 
have  you  not?  [297]  A.     Yes,  sir. 

Q.  And  would  your  testimon^^  be  in  variance 
with  their  testimony  as  to  what  was  said  by  your- 
self and  by  them  at  that  time?  A.     No,  sir. 

Q.  Do  you  recall  on  that  particular  date,  Feb- 
ruary 4,  1952,  that  Mr.  Desimone  pointed  out  thir- 
teen bottles  of  spiritous  liquor  and  said  they  were 
house  stock?  A.     Yes,  sir. 

Q.  Do  you  recall  that  your  name  appeared  on 
one  of  the  thirteen  bottles  as  being  house  stock  ? 

A.     No,  sir. 

Q.  Do  you  recall  that  Lyle  Tinker's  name  ap- 
peared on  two  of  the  bottles?  A.     Yes,  sir. 

Q.     Of  the  thirteen  house  bottles? 

A.  I  am  not  sure  of  the  number,  but  I  am  sure 
there  was  some  liquor  in  his  name  there. 

Q.  And  that  was  the  same  man  who  testified 
here  as  a  character  witness  for  Mr.  Hopkins  and  I 
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think  for  Mr.  Stepich,  too  ?  A.    Yes,  sir. 

Q.  Were  you  there  on  April  6,  1952^  Can  you 
recall  the  date?  [298] 

A.     I  don't  recall  the  date. 

Q.  Do  you  remember  Mr.  Burke  testifying  that 
he  saw  you  there  for  a  moment  and  then  he  saw 
Felton  and  then  he  didn't  see  you  any  more? 

A.    Yes,  sir. 

Q.  Does  that  help  to  refresh  your  recollection 
as  to  the  date?  A.     Yes,  sir. 

Q.     Were  you  there  that  evening? 

A.     Yes,  sir. 

Q.  And  then  you  absented  yourself,  is  that  cor- 
rect? 

A.  There  was  some  friends  of  mine  out  having 
dinner  or  drinks  and  I  joined  them  at  their  table. 

Mr.  Harris :  All  right.  That  completes  my  exam- 
ination. 

Redirect  Examination 

By  Mr.  Toulouse: 

Q.  Mr.  DePierris,  did  different  members  of  the 
public  keep  their  own  bottles  at  the  White  Center 
Athletic  Club?  A.    Yes,  sir. 

Q.  And  when  you  are  talking  about  house  bot- 
tles, what  are  you  talking  about?  [299] 

A.  Generally  like  was  said  yesterday,  the  bottles 
that  were  brought  in  for  a  party  or  a  group  like, 
if  I  can  give  you  an  instance,  of  the  Lions  party. 
The  reason  that  Mr.  Tinker's  name  was  on  those 
bottles  was  because  he  brought  them  in,  or  I  as- 
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Slimed  he  brought  them  in,  because  of  the  party. 

Q.  In  other  words,  they  were  the  property  of 
the  Lions  Club'?  A.     It  was  a  Lions  party. 

Mr.  Toulouse:     I  see.    That  is  all. 

Mr.  Harris :     May  I  ask  one  more  question. 

Recross-Examination 
By  Mr.  Harris: 

Q.     What  do  you  mean  by  ^^ house  stock"  then? 

A.  Truthfully,  I  refer  to  house  stock  as  the 
l)ottles  that  were  to  be  poured  to  a  group.  Other- 
wise, they  were .    Well,  it  is  hard  to  define.    I 

mean  if  you  were  a  customer  and  you  come  in  and 
you  have  a  bottle  under  your  arm  and  if  there  were 
a  group  of  people  there,  that  would  be  considered 
a  stock. 

Q.  Well,  let's  say  then  that  Mr.  Tinker  brings 
in  just  two  bottles  of  liquor  with  his  name  on  it. 
Is  that  house  stock  then?  [300]  A.     No. 

Q.     What  do  you  call  that? 

A.     It  is  Mr.  Tinker's  liquor. 

Q.  Now,  if  Mr.  Tinker  brings  in  two  bottles  and 
you  serve  that  to  the  Lions  Club,  what  do  you  call 
that? 

A.  If  he  was  there — serve  it  to  the  Lions  Club — 
well,  I  would  consider  it  Lions'  whiskey. 

Q.  All  right.  Now,  if  the  White  Center  Athletic 
Club  had  some  whiskey  there  and  you  used  that, 
what  would  you  call  that  ? 

A.  I  don't  think  it  would  have  a  particular 
name.   I  would  just  pour  it. 
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Q.  You  don't  call  that  with  any  particular 
name?  A.     No,  sir. 

Q.  And  in  the  trade  they  don't  use  the  name 
''house  stock"  to  your  knowledge? 

A.     As  a  general  rule,  no,  sir. 

Q.  Do  you  recall  on  February  4,  1952,  Mr. 
Turner  going  to  take  a  number  of  bottles,  oh,  pos- 
sibly one  hundred  to  two  hundred  bottles  of  liquor? 
Do  you  recall  that? 

A.     Of  him  taking  all  the  whiskey? 

Q.    Yes. 

A.  I  don't  recall  the  date.  I  recall  him  taking 
all  the  whiskey.  [301] 

Q.  On  February  4,  1952,  the  date  of  the  stag 
party,  when  you  stated  previously  that  you  recalled 
Mr.  Desimone  pointing  out  thirteen  bottles  of  house 
stock,  does  that  help  refresh  your  recollection  as  to 
Mr.  Turner  advising  Mr.  Desimone  that  he  was  go- 
ing to  take  all  his  liquor,  consisting  of  a  hundred 
or  two  hundred  bottles  ? 

A.  I  remember  his  saying  that  he  was  going  to 
take  them. 

Q.  And  then  do  you  remember  Mr.  Desimone 
saying  that  most  of  all  that  liquor  belonged  to  the 
Lions  Club  who  had  a  party  there,  do  you  recall 
him  saying  that?  A.     Yes,  sir. 

Q.  And  then  do  you  recall  him  saying:  ''Take 
these  thirteen  bottles.  This  is  house  stock.  The 
other  belongs  to  the  Lions  Club.''  Do  you  recall 
that?  A.     Yes,  sir. 
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Q.  Now,  what  do  you  mean  hy  house  stock 
again  ? 

A.  You  asked  me  before.  I  am  not  arguing  with 
you  now.  You  asked  me  before  what  I  call  house 
stock.  If  that  is  w^hat  he  called  it — he  owned  the 
|)lace — that  was  probably  what  he  meant  was  that 
if  it  were  illegal  whiskey  he  meant  to  take  it,  but 
as  far  as  myself  calling  anything  house  stock,  I 
have  never  used  the  phrase. 

Q.  And  Lyle  Tinker's  two  bottles  then  of  house 
stock  [302]  was  included  in  those  thirteen  ])ottles, 
wei'e  they  not?  A.     T  don't  know. 

Q.  Didn't  you  previously  state  that  they  were — 
>'ou  didn't  know  how  many  bottles  but  that  Tinker 
liad  some  there? 

A.     I  knew  he  had  some  whiskey  there. 

Q.  Do  you  now  deny  that  his  name  appeared  on 
any  of  the  thirteen  bottles  that  were  declared  house 
stock  at  that  time? 

A.  If  whiskey  that  he  brought  in  was  declared 
as  house  stock,  I  don't  recall  it. 

Q.  Do  you  want  to  change  that  portion  of  your 
tc^stimony  now,  is  that  correct? 

A.     It  is  hard 

Mr.  Toulouse:     I  think  this  is  argumentative. 

The  Court:     The  objection  is  overruled. 

A.  It  is  hard  for  me  to  say  honestly  about  that 
because  I  didn't  actually  look  at  the  labels  of  the 
])ottles,  each  l)ottle  that  was  seized  by  Mr.  Turner. 
There  was  a  lot  of  whiskey  there,  and  if  the  whiskey 
that  was  seized  bv  Mr.   Turner  had   Mi*.   Tinker'^ 
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name  on  it,  I  truthfully  couldn't  say  whether  I 

knew  it  or  not. 

Mr.  Harris:     That  is  all. 

Mr.  Toulouse :     That  is  all.  [303] 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court:  At  this  time  we  will  take  about  a 
ten-minute  recess. 

(Recess.) 

The  Court:  All  are  present  as  before  the  recess. 
You  may  now  proceed. 

Mr.  Spiller:  If  the  Court  please,  I  am  going  to 
ask  for  the  privilege  of  calling  a  couple  of  witnesses 
out  of  order  for  the  reason  that  two  of  the  defend- 
ants' witnesses,  both  of  them  employees  at  the 
White  Center  Athletic  Club,  have  not  as  yet  shown 
up,  one  of  them  because  his  partner  has  been  rushed 
to  the  hospital,  and  I  think  it  essential  that  we  have 
that  testimony.  However,  I  would  like  to  call  sev- 
eral witnesses  now  out  of  order. 

The  Court:  That  will  be  agreeable  for  you  to 
change  the  order  if  you  wish,  Mr.  Spiller. 

Mr.  Spiller:     I  will  call  Mr.  Kirk  first. 
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VAL  KIRK 

called  as  a  witness  by  and  on  l)ehalf  of  defendants, 
having  been  first  duly  sAvorn,  was  examined  and 
testified  as  follows:  [304] 

Direct  Examination 
By  Mr.  Spiller: 

Q.  Mr.  Kirk,  will  you  state  your  name  for  the 
record?  A.     Val  Kirk. 

Q.  Where  do  you  reside,  Mr.  Kirk? 

A.  Seahurst,  Washington. 

Q.  In  what  vicinity  is  Seahurst? 

A.  That  is  out  close  to  Three  Tree  Point. 

Q.  Adjacent  to  Seattle? 

A.  That  is  correct. 

Q.  What  is  your  occupation,  Mr.  Kirk? 

A.  I  own  and  operate  a  pharmacy. 

Q.  Where  is  your  pharmacy  located? 

A.  13447  First  Avenue  South. 

Q.  And  in  what  vicinity  is  that? 

A.  Well,  that  is  about  the  central  part  of  the 
Highline  area. 

Q.  Is  that  close  in  any  way  or  in  the  vicinity  in 
any  way  of  White  Center? 

A.  Possibly  about  four  miles. 

Q.  Do  you  know  the  defendant  Stepich? 

A.  Yes,  sir. 

Q.  How  long  have  you  known  him? 

A.  Oh,  possibly  twelve  years.  [305] 

Q.  When  did  you  first  become  acquainted  with 
him? 

A.  I  first  became  acquainted  with  John  Stepich 
during  the  war.    He  was  the  first  sergeant  of  my 
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outfit  at  Fort  Lewis,  and  then  I  have  known  him 

since  as  he  resides  in  our  area  out  there. 

Q.     In  what  years  was  your  war  service? 

A.  From  May  of  1941  until  the  end  of  the  war, 
four  years  and  ten  months. 

Q.  And  during  that  period  of  time  how  long 
did  you  know  John  Stepich  ? 

A.     For  possibly  two  years  of  that  period. 

Q.  Was  that  the  early  two  years  or  the  latter 
two  years?  A.     '42  and  '43,  sir. 

Q.  Do  you  know  what  his  occupation  has  been 
in  the  last  two  or  three  or  more  vears? 

A.     Yes,  sir. 

Q.     What  is  it? 

A.     In  the  insurance  business. 

Q.     Do  you  know  where  he  conducts  his  business  ? 

A.  Yes,  in  White  Center.  I  don't  know  the  exact 
address. 

Q.     Have  you  had  business  dealings  with  him? 

A.     Yes,  sir. 

Q.     During  all  that  period  of  time?  [306] 

A.    Yes. 

Q.     That  is  the  last  three  years? 

A.     Yes,  sir. 

Q.     Or  more?  A.    Yes. 

Q.     And  what  was  that  business? 

A.  He  carries  some  of  the  insurance  on  my 
home,  my  automobiles,  my  business,  and  also  my 
athletic  insurance  for  my  athletic  teams. 

Q.  Are  you  acquainted  with  his  reputation  for 
good  character  and  good  citizenship  in  the  White 
Center  area?  A.     Verv  well,  sir. 
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Q.     For  how  long  a  period  of  time? 

A.     Ever  since  he  has  lived  there. 

Q.     And  what  is  that  reputation? 

A.     Very  high. 

Q.  Does  Mr.  Stepich  have  his  own  office  there 
or  does  he  office  with  an  insurance  company  in 
White  Center? 

A.  Well,  I  may  be  incorrect,  but  it  is  my  im- 
pression that  he  has  his  own  office  and  has  his  own 
agency. 

Mr.  Spiller:     That  is  all. 

Cross-Examination 
By  Mr.  Harris: 

Q.  Mr.  Kirk,  did  you  know  that  Mr.  Stepich 
was  [307]  in  any  way  connected  with  the  White 
Center  Athletic  Club?  A.     No,  sir. 

Mr.  Harris :     That  is  all. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

The  Court:     Call  the  next  witness. 
Mr.  Spiller:     I  will  call  Mr.  Beal. 

ALBERT  BEAL 

called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Spiller: 

Q.     Will  you  state  your  name  for  the  record? 
A.     Albert  Beal. 
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Q.     How  do  you  spell  your  last  name  ? 

A.     Beal— B-e-a-1. 

Q.     Where  do  you  reside? 

A.     My  residence  is  at  3202  Avalon  Way,  Seattle. 

The  Court:    What  they  call  West  Seattle? 

The  Witness:    Yes. 

Q.     Is  that  in  the  vicinity  of  White  Center? 

A.  No.  My  business  is  in  White  Center,  not 
my  [308]  residence. 

Q.    What  is  your  business? 

A.     I  am  president  of  Center  Motors,  Inc. 

Q.     What  kind  of  a  business  is  that? 

A.  That  includes  automobile  dealership  and  auto 
repair. 

Q.    Is  that  new  and  used  cars  ? 

A.    New  and  used. 

Q.     What  kind  of  cars  I  A.     Hudsons. 

Q.  And  how  lon^"  have  you  been  engaged  in 
business  in  that  occupation  and  in  that  location? 

A.     Since  1951. 

Q.  Are  you  acquainted  with  the  defendant  John 
Stepich?  A.     Very  well. 

Q.     How  long  have  you  known  him? 

A.     Since  1951. 

Q.     Since  what  time  of  the  year  in  1951  ? 

A.  I  am  not  exactly  sure.  I  think  it  was  in  the 
middle  part  of  '51,  around  in  June  or  July. 

Q.     And  do  you  know  what  his  business  is  ? 

A.    Yes,  sir. 

Q.     What  is  it?  A.     Insurance.  [309] 

Q.     Do  you  have  business  dealings  with  him  ? 
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A.     I  do,  sir. 

Q.     Does  he  carry  your  insurance? 

A.     He  does. 

Q.     Your  ))usiness  insurance  or  household? 

A.     Business  insurance. 

Q.  Do  you  know  whether  or  not  he  has  an  office 
in  White  Center?  A.     Yes,  sir,  he  does. 

Q.  Where  is  that  office  with  reference  to  your 
own  business  establishment? 

A.     Right  directly  across  the  street,  sir. 

Q.    Has  that  been  true  since  1951? 

A.     Yes,  sir,  as  long  as  I  can  remember. 

Q.  Do  you  have  an  opportunity  to  see  or  to 
know  whether  during  the  business  day  Mr.  Stepich 
is  regularly  occupied  in  the  insurance  business  at 
his  place  of  business?  A.     Yes,  sir,  I  do. 

Q.  Do  you  know  what  Mr.  Stepich 's  reputation 
for  good  character  and  good  citizenship  is  among 
the  l:)usiness  men  in  the  White  Center  area? 

A.     Yes,  sir,  I  do. 

Q.  Do  you  know  what  his  reputation  for  good 
character  and  good  citizenship  is  socially  in  the 
AVhite  Center  [310]  area?  A.     Yes,  sir,  I  do. 

Q.  And  will  you  state  first  of  all  among  the  busi- 
ness men  what  that  reputation  is? 

A»  Mr.  Stepich,  among  the  business  men,  was 
elected  I  believe  to  the  presidency 

The  Court:  No.  I  think  you  ought  to  answer 
the  (juestion.   Read  the  question. 

(Last  question  read  Ijy  reporter.) 
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A.     Very  good. 

Q.  Now,  Mr.  Beal,  are  you  a  member  of  any 
civic  organizations  at  White  Center  of  which  Mr. 
Stepich  may  also  be  a  member?  A.     Yes,  sir. 

Q.     What  are  those  organizations? 

A.    White  Center  Lions  Club. 

Q.  And  what  is  his  reputation  for  good  char- 
acter and  good  citizenship  in  the  Lions  Club? 

A.     The  best,  very  good. 

Q.  Do  you  have  independent  knowledge  as  to 
Mr.  Stepich 's  community  activities  at  White  Cen- 
ter? A.     Yes,  sir. 

Q.  State  very  briefly  for  the  record  Avhat  they 
are. 

Mr.  Harris:     I  don't  think  that  is  material. 

The  Court:     Sustained.  [311] 

Q.     Are  you  acquainted  with  Mr.  Bruce  Williams  ? 

A.     Yes. 

Mr.  Spiller:  If  the  Court  please,  I  am  asking 
this  question  somewhat  for  the  information  of  the 
Court,  too.  Mr.  Williams  is  one  of  the  witnesses 
whom  I  have  called. 

The  Court :    Do  you  want  to  explain  his  absence  ? 

Mr.  Spiller :  I  want  to  explain  his  absence  which 
I  have  just  learned. 

The  Court:  You  may  do  that.  Perhaps  counsel 
might  accept  your  statement. 

Mr.  Harris :     I  would,  your  Honor. 

Mr.  Spiller:  What  I  have  heard  from  the  wit- 
ness during  the  recess  is  that  Mr.  Williams,  who  is 
(engaged  in  the  gas  station  business  at  the  present 
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time  and  who  was  employed  at  the  White  Center 
Athletic  Clul)  during  the  time  laid  in  this  indict- 
ment as  a  bartender,  has  been  called  to  his  place  of 
inisiness  because  his  partner  wlio  operates  the  gas 
station  has  been  rushed  to  the  hospital. 

The  Court:  Well,  he  can  be  ol^tained  in  Coui't, 
and  if  you  need  the  Court's  assistance  ])y  any  ex- 
press order  or  subpoena,  tlie  Court  will  consider 
any  application  in  that  connection. 

Mr.  Spiller:     That  will  be  all,  Mr.  Beal. 

The  Court :    You  may  examine,  Mr.  Harris.  [312] 

Cross-Examination 
By  Mr.  Harris : 

Q.  Have  you  ever  been  to  the  White  Center 
Athletic  Club?  A.    Yes,  sir. 

Q.     Drank  liquor  there?  A.     Yes,  sir. 

Q.  Do  you,  of  your  own  knowledge,  know  of  any 
connection  John  Stepich  has  with  that  athletic 
club?  A.     No,  sir. 

Mr.  Harris:     That  is  all. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

The  Court:  With  respect  to  further  character 
testimony  as  far  as  Mr.  Stepich  is  concerned,  how 
many  witnesses  have  you  contemplated  calling  on 
that  subject?  Three  is  about  all  one  should  call. 

Mr.  Spiller:  I  didn't  contemplate  calling  any 
more. 

The  Court:     You  may  proceed. 

Mr.  Spiller:     Mr.  Berg,  please. 
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PETER  N.  BERG 
called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  [313]  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Spiller : 

Q.     Will  you  give  your  name,  please  ? 

A.     Peter  N.  Berg. 

Q.     What  is  your  occupation  1 

A.     Store  manager. 

The  Court:  May  I  have  the  spelling  of  your 
name"? 

The  Witness:    B-e-r-g. 

Q.     And  where  is  the  store  that  you  manage? 

A.  It  is  in  White  Center  at  9837  16th  Avenue 
S.W. 

Q.  What  is  the  business  that  is  conducted  in 
that  store? 

A.  We  have  a  fish  market,  a  meat  market,  and  a 
produce  stand. 

The  Court:  He  was  called  as  a  character  wit- 
ness? Is  that  what  you  are  calling  him  for? 

Mr.  Spiller:      That  is  correct. 

The  Court:  Go  right  into  the  material  facts  as 
quickly  as  you  can,  please,  Mr.  Spiller. 

Q.  (By  Mr.  Spiller) :  Did  you  during  the 
period  from  June  30,  1951,  until  sometime  in  May 
of  1952  do  business  with  the  White  Center  [314] 
Atheletic  Club?  A.     Yes. 

Q.     Will  you   state   for   the   record   and   to   tJie 
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Court   what   your   business   transactions    with    the 

club  were  during  that  time? 

A.  Yes.  They  had  dinners  at  the  club  and  we 
supplied  them  with  their  food  stuffs,  vegetables, 
things  of  that  nature. 

Q.  And  with  whom  did  you  do  business  at  the 
White  Center  Athletic  Chib? 

A.     With  Mr.  Desimone,  the  owner. 

Q.  Did  you  understand  that  Mr.  Desimone  was 
the  owner  of  the  business? 

Mr.  Harris:     I  will  object  to  that,  your  Honor. 

The  Court :  You  may  ask  him  who,  if  he  knows, 
was  the  owner  of  the  business  or  the  operator  of  the 
business.  The  Court  does  not  require  you  to  state 
a  question  in  any  form  specified  by  the  Court  un- 
less the  Court  makes  that  obviously  clear,  but  one 
way  to  ask  such  a  question  would  to  be  ask  him: 
State,  if  you  know,  who  was  the  manager?  That 
might  save  several  questions. 

Mr.  Spiller :     I  will  ask  it  that  way  then. 

Q.  State,  if  you  know,  who  was  the  owner  of 
the  business  at  the  White  Center  Athletic  Club? 

A.    Yes.  [315] 

Q.     Will  you  state  who  was  the  owner? 

A.     Mr.  Desimone,  Peter  Desimone. 

Q.  Who,  if  you  know,  placed  orders  with  you 
for  the  delivery  of  food  stuffs  at  the  White  Center 
Athletic  Club? 

A.  Well,  it  is  usually  the  cook,  and  Mr.  Desi- 
mone himself  occasionally  came  over  and  made  the 
orders  directly  to  us  at  the  stoi'e. 
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Q.  To  whom,  if  any  one — by  whom  were  you 
paid  for  your  deliveries?  A.     Mr.  Desimone. 

Q.  Would  there  be  occasions  in  which  you  would 
make  deliveries  and  Mr.  Desimone  was  not  there'? 

A.     Oh,  yes.   Quite  often  he  was  not  there. 

Q.  Would  you  attempt  to  collect  for  your  pro- 
duce from  any  one  else? 

A.  No,  no.  We  would  let  it  ride  on  the  books 
until  the  next  order,  and  then  we  would  collect  for 
both  of  them  at  once,  at  a  time  when  he  would  be 
there. 

Mr.  Spiller:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Harris: 

Q.  How  did  you  make  your  bills  out?  What 
title  did  [316]  you  use?  A.     Reliable  Market. 

The  Court:  You  mean  with  respect  to  the  pur- 
chaser? 

Mr.  Harris:     Yes. 

A.     Just  White  Center  Athletic  Club. 

Q.     Did  you  know  it  was  a  corporation? 

A.     No,  sir. 

Q.  You  never  made  your  bill  out  to  the  White 
Center  Athletic  Club,  Inc.  ? 

A.  Never.  We  just  used  the  letters  of  White 
Center  Athletic  Club. 

Q.  Now,  how  did  you  know  Pete  Desimone 
owned  the  club? 

A.  1  just  took  it  for  granted.  He  ran  it  and  he 
was  the  boss. 
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Q.     Did  you  ever  go  over  there  ? 
A.     Oh,  yes,  quite  often. 
Q.     Drank  liquor  there? 
A.     Oh,  yes,  you  bet. 
Mr.  Harris :     That  is  all. 
The  Court:     You  may  step  dov^n. 

(Witness  excused.) 

Mr.  Spiller:  If  the  Court  please,  I  had  ar- 
ranged early  this  morning  to  have  two  very  im- 
portant witnesses  here,  one  of  them,  Mrs.  Charlotte 
Fulford  of  whom  [317]  we  have  heard,  and  the 
other  w^ould  be  the  gentleman  that  Mr.  Beal  men- 
tioned who  w^as  also  an  employee  during  the  period 
of  time  here.  I  am  embarrassed  by  the  fact  that 
they  are  not  here.  I  w^ould  like  to  ask  the  Court, 
and  I  am  embarrassed  in  asking  it,  but  I  do  feel 
that  this  is  a  very  important  matter  from  the  stand- 
point of  the  rights  of  all  of  the  defendants  whom 
Mr.  Toulouse  and  I  represent  here — I  would  like 
to  ask  the  Court  either  to  take  an  early  recess  on 
my  guarantee  that  they  will  be  here  at  any  time 
that  the  Court  might  be  inclined  to  reconvene  this 
afternoon  or  to  give  me  a  few  minutes  to  ascertain 
just  how  long  it  will  take  to  get  them  dowm  her(\ 
I  have  made  every  effort,  and  I  am  sure  my  clients 
have  made  every  effort  to  get  the  people  down  here. 

The  Court:  Do  you  know^  how^  long  you  wish  to 
ar'^u(^  the  case  when  the  case  is  ready  for  that  stage 
of  the  proceeding? 

Mr.  S])iller:     T  would  like  to  ask  the  Coui't  foi* 
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not  more  than  forty-five  minutes  for  myself.  If 
that  is  unreasonable,  I  don't  know  whether  I  can — 
well,  I  would  say  certainly  between  a  half  hour  and 
three-quarters  of  an  hour. 

The  Court:  Mr.  Toulouse,  how  much  time,  if 
you  know,  will  you  wish  to  use? 

Mr.  Toulouse:  I  should  like  at  least  a  half 
hour,  [318]  your  Honor. 

The  Court:  Mr.  Harris,  how  much  time  do 
you  think  the  plaintiff  ought  to  have  for  arguing? 

Mr.  Harris:  I  was  hoping  I  could  get  by  both 
on  opening  and  closing  in  a  half  hour,  your  Honor, 
but  in  view  of  the  length  of  the  intermediate  argu- 
ment I  may  have  to  require  and  request  more  time. 

The  Court:  Before  acting  upon  counsel's  re- 
quest, in  view  of  the  number  of  defendants  who  are 
charged  and  the  fact  that  they  have  not  been  heard 
from,  w^hy  not  call  some  of  the  witnesses  here?  Do 
you  intend  to  call  any  other  witnesses? 

Mr.  Spiller:.  If  the  Court  please,  I  have  no 
further  witnesses. 

The  Court:  Very  well.  The  Court  grants  this 
re<|uest.    The  Court  will  recess  until  1:30  o'clock. 

(At  this  time  a  woman  enters  the  courtroom.) 

The  Court:  Is  there  any  other  witness  available 
now  ?  If  there  is,  we  will  strike  what  the  Court 
said. 

Mr.  Spiller:  Could  we  recess  until  then  if  the 
Court  please? 

The  Court :  I  would  like  to  know  whether  or  not 
there  is  another  witness  present. 
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Mr.  Spiller:  Yes.  There  is  another  witness  [319] 
present. 

The  Court:  If  you  wish  a  few^  moments  to  dis- 
cuss this  matter  with  this  witness,  you  may  do  that. 
Be  sure  to  return  as  soon  as  possible. 

Mr.  Spiller:     Would  five  minutes  be  excessive? 

The  Court:     That  is  quite  all  right. 

(Recess.) 

The  Court:     All  are  present  as  before  the  recess, 
and  you  may  proceed  with  the  trial. 
Mr.  Spiller:     I  will  call  Mrs.  Fulford. 

CHARLOTTE  FULFORD 

called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
By  Mr.  Spiller: 

Q.  Mrs.  Fulford,  will  you  state  your  name  for 
the  record? 

A.  My  name  is  Charlotte  Fulford. 

Q.  How  do  you  spell  your  last  name? 

A.  Charlotte  Fulford— F-u-1-f-o-r-d. 

Q.  Where  do  you  reside,  Mrs.  Fulford? 

A.  14215  Des  Moines  Way.  [320] 

Q.  Is  that  in  the  vicinity  of  White  Center  ? 

A.  In  that  general  direction,  yes. 

Q.  Are  you  married  ?  A.     Yes. 

Q.  What  is  your  husband's  name? 

A.  Robert. 
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Q.     AVhat  is  his  occupation  ? 

A.     He  is  a  carpenter. 

Q.     Do  you  have  a  family? 

A.    Yes,  I  have  one  boy. 

Q.     How  old  is  he? 

A.     About  thirteen  and  a  half. 

Q.  You  and  your  husband  and  your  son  all 
reside  together?  A.     Yes,  sir. 

Q.  At  the  address  that  you  gave  us  as  your 
home  ?  A.     Yes. 

Q.  Mrs.  Fulford,  what  was  your  occupation  dur- 
ing the  period  commencing  July  1,  1951,  and  end- 
ing in  June  of  1952  ? 

A.  I  worked  in  the  office  of  the  White  Center 
Athletic  Club. 

Q.     And  for  whom  did  you  work? 

A.     Mr.  Desimone. 

Q.  Had  you  known  Mr.  Desimone  prior  to  the 
1st  day  [321]  of  July,  1951? 

A.  Yes.  I  worked  there  as  a  waitress  previous 
to  that. 

Q.     For  whom  did  you  work  then  ? 

A.    Mr.  Desimone. 

Q.     At  the  same  place?  A.     Yes. 

Q.  Arc*  you  acquainted  with  the  defendants  John 
Stepich,  Harold  Hopkins,  Bert  DePierris  and  Rus- 
sell Felton?  A.    Yes. 

Q.  What  connection,  if  you  know,  did  Russell 
Felton  have  with  the  White  Center  Athletic  Chi))? 
I  mean  during  this  period  from  July  1, 1951,  through 
June  20,  1952. 
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A.     He  worked  there  as  a  bartender. 

Q.     For  whom  did  he  work? 

A.     Mr.  Desimone. 

Q.  What  connection,  if  any,  did  the  defendant 
Bert  DePierris  have  during  that  same  period  of 
time  with  the  same  establishment? 

A.     He  worked  there  as  a  bartender. 

Q.     For  whom  ?  A.     Mr.  Desimone. 

Q.  What  connection,  if  any,  did  Harold  Hop- 
kins have  with  that  establishment  during  the  same 
period  of  [322]  time? 

A.  Nothing.  They  had  their  meetings  there  on 
]\[onday  nights  or  they  come  in  there  for  dinner. 

Q.     Who  are  ^^they"? 

A.  The  Lions  Club.  They  had  dinner  there  on 
^.Fonday  nights. 

Q.     What  Lions  Club? 

A.  The  White  Center  Lions  Club,  a  group  of 
men,  about  twenty  or  forty  men  would  have  a  meet- 
ing there,  have  their  weekly  dinner  there. 

Q.  Was  Mr.  Hopkins  employed  at  the  White 
Center  Athletic  Club?  A.     No. 

Q.  Did  he  ever,  to  your  knowledge,  exercise  any 
act  of  managership?  A.     No. 

Q.     any  act  of  managership  with  the  club  or 

for  the  club  ?  A.     Not  that  I  know. 

Q.  Now,  with  respect  to  the  defendant  Stepich, 
what,  if  any,  was  his  connection  with  the  business 
(luriim  the  same  period  of  time?  A.     Nothing. 

Q.     Did  you  ever  see  Mr.  Stepich   ])erf<)i*ni  a])v 
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act  of  managership  or  of  operation  of  the  business 

carried  on  at  [323]  that  establishment? 

A.    No. 

Q.  What  service  did  you  perform  or  render  as 
an  employee  at  that  establishment  during  the  period 
of  time  mentioned  ?  What  was  your  function  there  ? 

A.  Well,  I  worked  in  the  office,  w^hich  was  also 
the  cloak  room.  I  gave  out  change  to  people  playing 
the  machines,  checked  their  hats. 

The  Court:     You  gave  out  change  for  what? 

The  Witness:     For  people  playing  the  machines. 

Q.     What  machines  ? 

A.     The  slot  machines. 

The  Court:  You  may  continue  the  statement  as 
to  any  other  kind  of  work  you  did. 

A.  (Continued) :  Well,  I  checked  in  the  hats, 
coats,  bottles,  etc.  The  people  had  to  go  past  the 
check  room  to  come  in. 

The  Court:     Anything  else  you  did? 

A.  (Continued)  :  Well,  I  handled  the  money  or 
paid  any  bills  that  any  one  came  to  collect  while 
I  was  on  the  shift  and  paid  the  help,  like  on  pay 
day  if  Mr.  Desimone  wasn't  there,  because  I  had 
the  money  in  the  office  there  to  pay  them. 

Q.  Mrs.  Fulford,  approximately  how  many  em- 
ployees were  there  at  any  one  time  during  the  pe- 
liod  that  has  [324]  been  mentioned  here,  that  is, 
between  July  1  of  '51  and  July  of  1952  ? 

A.  I  couldn't  say  positively.  There  were  two  bar- 
tenders, Russell  Felton  and  Bert  DePierris,  and 
then  there  would  usually  be  two  or  three  waitresses, 
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and  then  we  had  people  that  worked  in  the  kitchen, 

cook  and  cook's  helper. 

The  Court:     How  many  waitresses'? 

The  Witness:  Well,  I  would  say  two  or  three. 
It  varied. 

The  Court :  What  other  employees  did  you  men- 
tion before? 

The  Witness:  Cook  and  a  cook's  helper  in  the 
kitchen.  Then  we  had  banquet  waitresses  who  would 
come  in,  about  two  banquet  waitresses  when  we  had 
a  banquet  to  serve  the  dinners. 

The  Court :    How  many  would  you  usually  have  ? 

The  Witness:     About  two  banquet  waitresses. 

The  Court :  They  were  special  employees,  is  that 
ri^ht  ? 

The  Witness :    Yes.  That  is  right. 

The  Court :  They  wore  in  addition,  w^ere  they  not, 
to  the  two  regular  waitresses! 

The  Witness :     Yes. 

The  Court:     You  may  inquire.  [325] 

Q.  (By  Mr.  Spiller)  :  Mrs.  Fulford,  what  kind 
of  business  was  operated  there  by  the  White  Center* 
Athletic  Club?  Just  describe  it  as  a  business,  that 
is  to  say  the  kind  of  service  you  performed,  what, 
if  anything,  you  sold;  what,  if  anything,  was  done 
in  the  name  of  the  business? 

A.  Well,  it  was  a  bottle  club.  People  checked  in 
their  bottles.  They  would  come  in  to  have  drinks, 
dance,  have  dinner. 

Q.  You  have  already  said  that  you  had  dinners 
for  gi-oups  like  tlu^  Lions  Club?  A.     Yes. 
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Q.  Generally  during  what  portion  of  the  business 
day  was  the  White  Center  Athletic  Club  open  ? 

A.     Nights. 

Q.  Was  it  ever  open  during  the  day  for  any 
service?  Let's  say  in  the  afternoon  and  before  6:00 
or  7:00. 

A.  Well,  yes,  it  was  open,  but  most  of  the  peo- 
ple— I  mean  most  of  the  business  was  at  night,  be- 
cause people  could  come  and  check  their  bottles  in 
and  have  a  drink  any  time  they  wanted  to  when  we 
were  open. 

Q.  Mrs.  Fulford,  when  it  would  be  open  in  the 
afternoon,  how  many  employees  would  that  iuAolve'? 

A.     Oh,  just  usually  one  or  possibly  two. 

Q.  And  what  would  that  one  or  possibly  two  be 
doing  there?  [326] 

A.     Well,  it  would  be  the  bartender. 

Q.  The  bartender  would  have  the  place  to  him- 
self, would  he? 

A.  Yes,  because  there  would  be  maybe  four  or 
five  people  come  around  in  the  afternoon. 

Q.  Now,  to  your  knowledge,  was  Mr.  DePierris 
or  Mr.  Felton  employed  there  as  an  afternoon  bar- 
tender ? 

A.  Well,  at  times.  I  mean  w^e  would  change  shifts 
whenever  it  was  necessary.  I  mean  if  we  weren't 
busy  in  the  evenings,  well,  we  would  have  them  work 
a  little  bit  in  the  daytime. 

Q.  What  I  am  principally  getting  at  is  were 
tliere  anv  other  bartenders  in  addition  to  Mr.  Felton 
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and  Mr.  DePierris  employed  at  any  time  during  the 

period  of  time  we  are  talking  about? 

The  Court :     You  mean  afternoons  ? 

Mr.  Spiller:  If  there  were  other  bartenders  be- 
sides Felton  and  DePierris  during  the  year. 

A.     Well,  yes. 

Q.  May  I  ask  you  this,  too  ?  In  your  statement  of 
the  employees  there,  did  you  also  have  a  janitor? 

A.     Yes. 

Q.  Would  that  be  in  addition  to  the  employees 
that  you  have  previously  mentioned  such  as  the 
cook,  etc.?  A.     Yes.  [327] 

Q.  And  in  connection  with  your  catering  to  or- 
ganizations such  as  the  Lions  Club,  do  you  know 
whether  or  not  there  were  any  acts,  musicians  or 
entertainment  of  any  sort  provided  by  the  White 
Center  Athletic  Club? 

A.     Well,  yes,  I  believe  there  was  at  that  period. 

Q.  Now,  the  inside  of  the  establishment,  was  that 
one  big  room  or  was  it  divided  into  several  rooms  .^ 

A.  It  was  primarily  one  large  room  and  then  we 
had  the  kitchen  which  was  off  to  the  back,  and  then 
we  had — it  could  be  partitioned  oft*  with  drapes  so 
that  it  could  be  just  partially  used  for  private 
parties,  private  meetings,  etc. 

Q.  As  you  would  enter  the  door,  was  thei-c  a 
definite  cloak  room  area  ?  A.     Yes. 

Q.     Where  was  that  as  you  enterc^l  I 

A.  To  your  right  or  left  as  you  entered  tlie  d^^^iv  I 
It  would  be  to  th(^  left. 
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Q.  And  to  your  right,  was  there  a  definite 
separate  area*? 

A.  Well,  when  you  entered  the  club,  you  entered 
into  a  lobby,  and  the  cloakroom  was  the  left,  and 
then  you  had  to  go  through  another  door  which 
would  open  into  the  main  room,  the  main  building. 

Q.     Where  was  the  office'?  [328] 

A.  Well,  that  was  where  the  cloakroom  was,  to 
the  left  as  you  entered  the  front  door. 

Q.     Was  it  office  and  cloakroom "? 

A.     Combined. 

Q.  Will  you  state  whether  or  not  there  was  a 
partition  between  the  cloakroom  area  and  the  office 
area?  A.     No,  there  wasn't. 

Q.     It  was  all  one  area  ? 

A.     It  was  all  one  area. 

Q.  How  would  you  gain  admittance  to  the  cloak- 
room? 

A.  Well,  there  was  a  door  from  the  lobby,  and 
there  was  another  door  to  go  out  into  the  club. 
However,  those  doors  were  always  kept  closed.  No 
one  was  admitted. 

The  Court:  May  I  interrupt?  Can  you  each  re- 
turn at  1:30? 

Mr.  Harris :     Yes,  your  Honor. 

Mr.  Toulouse :     Yes,  your  Honor. 

Mr.  Spiller:     Yes,  your  Honor. 

The  Court:     The  Court  is  recessed  until  1:30. 

(At  12:00  o'clock  p.m.,  Friday,  Apnl  23, 
1954,  proceedings  recessed  until  1:30  o'clock 
p.m.,  Friday,  April  23,  1954.)  [329] 
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April  23,  1954—1 :30  P.M. 

The  Court :  The  witness  previously  on  the  stand 
will  resume  the  stand  for  further  interrogation.  You 
may  proceed. 

Mr.  Spiller:  May  I  ask  the  reporter  to  read  the 
last  question  and  answer? 

The  Court :     You  may  do  that. 

(Last  question  and  answer  read  by  the  re- 
porter as  follows:  Q.  ^^How  would  you  gain 
admittance  to  the  cloakroom?  A.  Well,  there 
was  a  door  from  the  lobby,  and  there  was  an- 
other door  to  go  out  into  the  club.  However, 
those  doors  were  always  kept  closed.  No  one 
was  admitted.") 

The  Court:  To  which  rooms  did  you  refer  when 
you  said  no  one  would  be  admitted  ? 

The  Witness :     That  was  the  office. 

The  Court:     You  may  inquire. 

Q.  (By  Mr.  Spiller)  :  Now,  Mrs.  Fulford,  the 
cloakroom  and  the  office,  was  that  one  room  without 
any  partition  or  was  the  office  in  any  way  separated 
from  the  cloakroom  department? 

A.  Well,  the  cloakroom  was  a  little  room  in  the 
office  or — was  a  little  room.  [330] 

Q.     By  itself?  A.     It  had  a  door  to  it,  yes. 

Q.  That  is  what  I  meant.  And  was  there  any 
opening  from  the  cloakroom  part,  separate  from 
that  door,  by  means  of  which  a  hat  or  a  coat  could 
be  handed  in  or  handed  out? 

Mr.  HaiTis;     I  am  going  to  object  to  that,  ycui* 
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Honor.  It  is  leading,  first  of  all,  and,  secondly,  there 

are  two  questions  there. 

The  Court:     Read  the  question. 

Mr.  Spiller:  I  would  like  to  withdraw  the  ques- 
tion. 

The  Court :     You  may  do  that. 

Q.  If  a  patron  wanted  to  leave  his  hat  and  over- 
coat in  the  cloakroom,  how  would  he  accomplish 
that? 

A.  Well,  he  would  walk  up  to  the  office  and  ask 
me  to  check  his  hat  or  coat. 

Q.     Would  he  go  through  the  office? 

A.  No,  he  couldn't.  The  doors  were  locked.  There 
was  a  sort  of  a  half  door  so  that  you  could  see  over 
it,  but  I  was  on  one  side  and  the  patrons  were  on 
the  other  side. 

Q.  Was  that  the  only  door  to  the  cloakroom 
proper,  the  cloakroom  itself  ? 

A.     There  was  only  one  door  to  the  cloakroom. 

Q.     And  that  was  divided  in  two,  is  that  correct? 

A.     No.  [331] 

Q.     You  could  open  half  of  it  you  said? 

A.  You  could  open — the  cloakroom  w^as  a  little 
room  in  the  office.  However,  no  one  could  get  to  the 
cloakroom  unless  they  were  in  the  office.  They  would 
have  to  speak  to  me  over  the  half  door. 

Mr.  Spiller :  I  wonder  if  you  would  give  the  wit- 
ness that  blank  piece  of  paper  and  she  may  draw  a 
little  sketch. 

The  Court:     You  may  do  that. 

(Bailiff  hands  sheet  of  paper  to  witness.) 
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Q.  Now,  on  your  sketch  will  you  indicate  by  the 
letter  ^^O''  the  office  part? 

A.     I  have  already  written  it  on  here. 

Q.  And  have  you  indicated  by  some  word  or  by 
some  letter  the  cloakroom  part?  A.     Yes,  sir. 

Q.  Can  you  also  indicate  on  that  sketch  the  main 
entrance  into  the  club  as  you  come  in? 

A.     Yes. 

Mr.  Spiller:     Now,  may  I  have  that  sketch? 

Mr.  Harris:  I  think  it  ought  to  be  marked.  It 
is  something  handed  to  the  witness  while  she  was  in 
the  witness  chair. 

The  Court:     He  may  look  at  it  for  the  moment. 

Mr.  Spiller :  Might  I  ask  the  witness  to  add  [332] 
to  the  sketch  then? 

The  Court:  Have  it  marked  Defendant's  Ex- 
hibit A-1. 

(Sketch  marked  Defendant's  Exhibit  A-1  for 
identification.) 

Q.  (By  Mr.  Spiller) :  Will  the  witness  then  add 
to  that  sketch — it  doesn't  have  to  be  to  scale — the 
remaining  part  of  the  premises  wherein  the  bar  is, 
where  the  slot  machines  are,  and  the  tables  for  the 
serving  of  food  and  serving  other  things? 

The  Court:  I  have  never  yet  seen  a  fi'eehand 
sketch  tliat  was  worth  anything  to  me,  and  it  is  not 
worth  usually  the  time  for  producing  it.  This  may 
be  the  one  exception.  We  will  see. 

(Witness  draws  on  sketch.) 
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Q.  Mrs.  Fulford,  your  usual  employment  was 
during  what  part  of  the  day  or  evening  or  night? 

A.  I  would  go  to  work  about  6 :30  or  7 :00  o'clock 
in  the  evening  and  work  until  the  club  closed  at 
approximately  2 :00  in  the  morning. 

Q.     What  were  your  specific  duties? 

A.  I  worked  in  the  office.  I  checked  hats,  coats, 
bottles,  admitted  people  to  the  club,  members  and 
their  [333]  guests. 

Q.  Did  you  work  there  regularly  evenings  during 
the  entire  period?  A.     Yes. 

Q.     From  June  30,  1951,  to  June  30,  1952? 

A.     Yes. 

Q.  Did  you  have  access  to  the  office  at  all  times 
that  you  were  in  employment  there?  A.     No. 

Q.  What  would  be  the  facts  wdth  reference  to 
your  access  to  the  office  then?  Will  you  explain 
that? 

A.  When  I  w^orked  as  waitress  there,  I  didn't 
have  access  to  the  office. 

Q.  Were  you  working  as  a  waitress  on  some  of 
the  shifts  during  the  period  from  June,  1951,  to 
June,  1952?  A.     I  don't  believe  so. 

Q.  I  am  speaking  specifically  now  during  that 
particular  period  of  time  while  you  were  checking 
hats,  making  change,  etc.,  did  you  then  have  free 
access  to  the  office?  A.     At  that  time,  yes. 

Q.  Was  there  change,  currency,  money,  to  which 
you  had  access  in  the  office  during  your  working 
hours?  A.     Yes. 
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Q.  And  for  what  purpose  did  you  have  access 
to  the  money?  [334] 

A.  For  making  change  for  the  machines  or  pay- 
ing the  help  if  Mr.  Desimone  wasn't  there,  if  it  was 
on  Saturday  night  or  pay  day. 

Q.  And  during  this  period  of  time  about  which 
we  are  talking,  do  you  know  of  any  one  other  than 
Mr.  Desimone  who  had  regular  access  to  the  office 
at  times  when  you  were  on  shift  and  working? 

A.     No,  no  one. 

Q.  To  your  knowledge,  did  Mr.  Stepich  spe- 
cifically have  access  to  the  office  for  any  purpose  ? 

A.    Absolutely  not. 

Q.  During  the  time  that  you  were  on  duty  eve- 
nings did  Mr.  Hopkins  have  access  to  the  office  for 
any  purpose?  A.     No. 

Q.  Did  Mr.  DePierris  have  access  to  the  office 
for  any  purpose  during  the  evening?  A.     No. 

Q.  There  has  been  some  testimony  here  that  on 
one  occasion  in  May  of  1952  a  Mr.  Daggett  ap- 
peared at  the  club  during  the  evening.  Do  you  know 
Mr.  Daggett?  A.     No,  I  don't. 

Mr.  Spiller:  May  I  ask  if  Mr.  Daggett,  who  is 
present  in  the  courtroom,  may  rise  for  the  purpose 
of  asking  whether  she  knows  him? 

The  Court:     Yes.  [335] 

(Mr.  Daggett  rises.) 

Q.  (By  Mr.  Spiller)  :  I  will  ask  you  to  obsei've 
the  gentleman  that  stood  u])  in  the  third  bank  tln'in* 
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and  say  whether  or  not  you  recognize  him  at  all  as 

having  ever  been  there. 

A.     I  don't  recognize  him  at  all. 

Q.  Who  closed  the  place  uj)  at  night  after  the 
last  customer  had  gone  ? 

A.     I  did  if  Mr.  Desimone  wasn't  there;  I  did. 

Q.  Approximately,  in  an  average  week,  how 
many  times  would  you  be  left  to  close  the  place,  if 
you  recall? 

A.  It  is  a  hard  question  to  answer.  For  the  most 
part,  he  was  there,  but  there  were  occasions  when 
he  wasn't. 

Q.  In  other  words,  was  it  with  any  regularity 
that  you  closed  up  the  place  ?  A.     No. 

Q.  On  the  occasions  when  you  would  close  it, 
what  would  you  do  with  the  money  in  the  office,  if 
anything  %  A.     Put  it  in  the  safe. 

Q.     Did  you  have  the  combination  to  the  safe? 

A.    Yes. 

Q.  To  your  knowledge,  did  any  one  else  have  the 
combination  to  the  safe  beside  yourself  and  Mr. 
Desimone  ?  A.     No. 

Q.  Would  it  be  your  practice  when  you  were 
there  [336]  alone  to  total  the  receipts? 

A.     Yes. 

Q. total  the  receipts  from  the  club,  the  ma- 
chines, change  from  the  machines,  the  bar? 

A.     Every  day. 

Q.     What  would  3"ou  do  with  those  receipts? 

A.  T  would  always  leave  them  for  Mr.  Desimone 
on  his  desk. 
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Q.     In  the  office?  A.     In  the  office. 

Q.  Did  you  have  anything  to  do  with  keeping 
the  books  of  the  business  other  than  totaling  up  the 
receipts  ? 

A.  Well,  I  made  out  the  payroll  sheets  for  the 
people  on  the  payroll  and  all  those  things.  It  was 
turned  over  to  Mr.  Whittle,  the  bookkeeper. 

Q.  You  would  take  totals  from  some  records  in 
the  office  then  to  turn  over  to  Mr.  Whittle? 

A.  I  didn^t  do  that.  Mr.  Desimone  took  care  of 
that. 

Q.  I  misunderstood  you  then  before,  but  you 
kept  the  hours,  did  you,  for  the  employees  ? 

A.     Yes. 

Q.  And  made  up  the  totals  as  to  the  payroll  then 
from  your  record  of  hours,  etc.? 

A.     That  is  right. 

Q.  Were  all  those  records  kept  in  the  [337] 
office  ? 

A.  Yes,  until  they  were  turned  over  to  Mr.  Whit- 
tle, and  T  don^t  know  if  he  returned  them  or  not. 

Q.     Who  was  Mr.  Whittle? 

A.  He  is  an  accountant,  a  bookkeeper  in  Smitli 
Tower. 

The  Court:     Spell  his  name,  if  you  can. 

The  Witness:     W-h-i-t-t-1-e. 

Q.     How  were  you  paid  for  your  services? 

A.     By  the  week. 

Q.  Were  you  on  a  regular  salary  or  did  it  de- 
])end  u])on  the  number  of  shifts  that  yon  liad  worked 
in  the  week? 
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A.  We  were  paid  so  much  a  day — I  mean  I  was 
paid. 

Q.     What  was  your  daily  wage  ^ 

A.     I  think  about  eight  dollars,  approximately. 

Q.  Did  that  remain  the  same  during  the  entire 
period  of  time  that  you  worked  there,  during  the 
entire  period  involved  in  this  case,  that  is  between 
June  30  of  '51  and  June  30  of  '52?  A.     Yes. 

Q.  Did  you  have  anything  to  do  with  keeping 
track  of  the  income  and  expenditures  of  the  club? 

A.  No.  I  kept  track  of  any  transactions  that  I 
did  personally  on  my  shift. 

Q.  But  generally  as  to  other  expenses  and  in- 
come of  the  club  you  had  no  responsibility? 

A.     No.  [338] 

Q.  Did  you  have  any  agreement  with  Mr.  Desi- 
mone other  than  an  agreement  to  work  as  an  em- 
ployee and  to  be  paid  for  your  services  as  such 
employee  at  any  time?  A.     No. 

Q.  Did  you  ever  have  a  conversation  with  Mr. 
Desimone  relating  to  the  presence  or  absence  of  a 
retail  liquor  dealer's  stamp  for  the  place? 

A.     No. 

Q.  Did  you  ever  overhear  Mr.  Desimone  in  con- 
versation with  any  one  else  discussing  a  retail  liquor 
stamp  ? 

Mr.  Harris:  I  will  object  to  that.  It  would  be 
hearsay,  your  Honor. 

Mr.   Spiller:     Not  in  Mr.  Desimone 's  presence. 

The  Court:     The  objection  is  overruled. 

Mr.  Spiller:    A¥ill  you  read  the  question? 
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(Last  question  read  by  reporter.) 

A.     Yes. 

Q.     Will  you  state  what  the  occasion  was? 

A.  When  the  Liquor  Board  enforcement  officers 
were  there  one  night.  I  believe  it  was  Mr.  Booth 
that  asked,  one  of  the  enforcement  officers  at  any 
rate. 

Q.  Could  you  say  about  when  that  was  ?  In  what 
year?  A.     I  don't  know  exactly  when  it  was. 

Q.  Will  you  state  where  the  conversation  took 
place?  A.     In  the  office  at  the  club.  [339] 

Q.  Do  you  recall  whether  in  addition  to  yourself, 
Mr.  Desimone  and  Mr.  Booth,  any  one  else  was 
present  ? 

A.     There  was  a  lot  of  people  at  the  club. 

Q.     In  the  office? 

A.     No,  not  in  the  office. 

Q.  Nobody  then,  as  you  recall,  other  than  your- 
self, was  present  in  the  office.  Now,  state  to  the 
Court  and  for  the  record  what  was  said  touching  a 
retail  liquor  stamp  on  that  occasion. 

A.  Well,  the  enforcement  officer  asked  if  there 
was  a  retail  liquor  stamp  there,  and  Mr.  Desimone 
said  that  there  was  no  retail  liquor  stamp  because 
we  were  merely  serving  people  their  own  liquor. 

Q.  Do  you  happen  to  recall  Mr.  Desimone 's  lan- 
guage at  the  time,  precisely  what  he  said?  You  are 
relating  it  in  the  third  person.  I  would  like  to  have 
his  conversation  if  you  recall  it. 

A.     Just  word  for  word,  no. 
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Q.  Do  you  recall  part  of  the  conversation  word 
for  word? 

A.  Well,  Mr.  Desimone  simply  told  the  enforce- 
ment officer  that  we  didn't  need  a  liquor  stamp,  and 
any  how  that  wasn't  up  to 

Q.     Did  he  give  a  reason  for  that? 

A.  Yes,  because  he  said  we  w^ere  only  serving 
people  [340]  their  own  liquor  out  of  their  own  bot- 
tles. We  weren't  selling  liquor. 

The  Court:  That  has  already  been  said  by  this 
witness.  You  should  identify  the  enforcement  officer 
if  that  is  possible. 

Mr.  Spiller:  I  think  the  enforcement  officer  has 
been  identified  as  Mr.  Booth. 

The  Witness:    I  think  it  was  Mr.  Booth. 

Q.  Now,  did  you  yourself  during  the  period  be- 
tween June  of  1951  and  July  of  1952  ever  serve 
drinks  from  the  bar  at  that  place  of  business? 

A.     No. 

Q.     You  never  served  them  yourself? 

A.     No. 

Q.  Did  you  ever  sell  liquor  by  the  drink  during 
that  period  of  time  to  any  one?  A.     No. 

Q.  What  would  be  the  maximum  number  of  bot- 
tles in  or  on  the  bar  at  one  time  during  that  period 
from  June  of  1951  to  June  of  1952? 

A.  At  one  time  we  had  over  six  hundred  bottles 
on  the  shelf  on  the  back  of  the  bar.  Some  of  those 
bottles  had  stood  for  possibly  two  years  without 
ever  being  touched,  except  once  a  week  some  of  the 
girls  took  all  the  bottles  olf,  polished  the  mirror, 
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dusted  them,  and  put  them  back,  [341]  but  there 
were  at  least  six  hundred  of  them  there,  more  than 
six  hundred  in  fact. 

Q.  And  to  whom,  if  you  know,  did  those  bottles 
belong? 

A.  They  belonged  to  the  membei's,  and  each  of 
the  bottles  had  the  member's  name  on  it,  the  brnjid 
of  whisky,  the  date  it  was  brought  in  there. 

Q.  Did  you  ever  have  any  discussion  with  any 
one  at  the  place  of  business  or  elsewhere  respecting 
i\\i^  presence  or  absence  of  a  liquor  stam])  at  that 
place  of  business  other  than  the  conversation  you 
overheard  and  to  which  you  have  recently  testified  ? 
Did  you  ever  talk  about  an  RLD  stamp  to  any  one  ? 

A.  Yes,  to  other  people,  not  with  reference  in 
particular  to  the  club,  but  I  have  talked. 

Q.  I  am  talking  about  with  reference  to  the  club. 
Did  you  ever  discuss  it  with  any  one'?  A.     No. 

The  Court:  We  will  take  a  recess  in  these  pro- 
ceedings for  at  least  ten  minutes  and  those  con- 
nected with  it  may  now  b(^  excused. 

(Recess.) 

'J'he  Court:  All  are  present  as  before  the  recess. 
You  may  resume  the  interrogation  of  tlie  witness 
Mrs.  Fulford.  [342] 

Mr.  Synller:  At  this  time,  if  the  Court  ])lease, 
we  will  excuse  the  witness,  Mrs.  Fulford.  I  would 
like,  however,  to  offc^r  for  what  it  is  worth  the  De- 
fendant's Exhibit  A-1  just  foi-  the  purpose  of  clari- 
fying her  oral  testimony  as  to  the  layout  of  the 
establishment. 
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Mr.  Harris:     No  objection. 
The  Court :     It  is  now  admitted. 

(Defendant's   Exhibit   A-1   received   in   evi- 
dence.) 

The  Coiiii::     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Harris: 

Q.  Mrs.  Fulford,  have  you  ever  been  convicted 
of  a  crime?  A.     Yes. 

Q.  Did  one  of  your  duties,  other  than  those  al- 
ready outlined  by  yourself,  consist  of  screening  any- 
body that  happened  to  come  to  the  White  Center 
Athletic  Club  to  gain  admittance? 

A.     Well,  we  admitted  members  and  their  guests. 

Q.  And  did  you  admit  any  one  who  was  not  a 
member  f 

A.  On  occasions  w^hen  we  had  banquets.  The 
people  [343]  that  came  to  the  banquets  weren't 
necessarily  members. 

Q.  On  occasions  other  than  the  banquets,  did  you 
admit  persons  other  than  members? 

A.     Members  and  their  guests  only. 

Q.  If  the  guest  was  there  without  the  member 
and  sought  admission,  would  you  allow  that  per- 
son in? 

A.  If  I  knew  that  they  were  guests  of  a  certain 
member  and  they  had  their  own  liquor,  the  member 
had  brought  them  in  there  before,  and  I  knew  that 
they  were  their  guests,  on  occasion  I  would  do  that. 
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Q.  But  you  never  made  an  exception  to  that,  is 
that  correct?  A.     No. 

Q.  And  you  say  you  have  never  seen  Mr.  Dag- 
gett before,  the  gentleman  who  rose  here  in  the 
courtroom  and  whom  you  were  asked  to  identify  ? 

A.     That  is  right. 

Q.     Do  you  deny  that  you  ever  saw  him? 

A.     I  have  no  recollection  of  seeing  him. 

Q.     Do  you  deny  ever  having  seen  him,  however? 

A.     To  my  knowledge,  I  haven't  seen  him. 

Q.  All  right.  Now,  you  have  mentioned  the  Lions 
Club.  Has  the  Dr.  Edward  Lincoln  Smith  Ortho- 
pedic Guild  ever  held  a  banquet  at  the  White  Center 
Athletic  Club  while  you  were  there?  [344] 

A.     Yes. 

Q.  Do  you  recall  in  particular  the  instance  of 
February  29,  1952,  that  being  Leap  Year,  the  day 
when  they  held  such  a  banquet?  A.     Yes. 

Q.  Do  you  recall  whether  or  not  you  yourself 
made  arrangements  for  that  banquet? 

A.     I  don't  recall  that,  no. 

Q.  Do  you  recall  on  the  29th  of  February,  1952, 
that  you  presented  a  bill  to  a  Mrs.  Noble  for  pay- 
ment of  the  number  of  dinners  that  were  served? 

A.     T  could  have. 

Q.     And  that  she  paid  you? 

A.     She  could  have. 

Q.  And  that  you  gave  her  a  list  of  liquor  and 
stated  to  her  in  substance  that  this  is  the  licpiov  vou 
are  su])i)osed  to  have  hrou.^lit  in  liere.  if  anylxxly 
asks  you? 
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A.  When  any  one  checked  liquor  in,  they  were 
given  receipts  for  it.  All  the  receipts  for  the  liquor 
was  made  out  in  duplicate ;  one  receipt  w^ent  on  the 
bottle;  the  other  went  to  the  person  who  checked 
the  liquor. 

Mr.  Harris :  May  I  have  the  question  read  to  the 
witness  ? 

The  Court:     Yes.  [345] 

(Last  question  read  by  the  reporter.) 

The  Couii; :     Answer  it  if  you  can. 

The  Witness:  I  don't  know  how  to  answer  that 
particular  question. 

Mr.  Spiller :  May  I  ask  the  Court  if  the  witness 
may  be  allowed  to  explain  why  she  does  not  know 
how  to  answer  that  question? 

The  Court:  The  request  is  denied.  You  may  in- 
quire. 

Q.  (By  Mr.  Harris)  :  What  part  of  the  question 
do  you  not  understand,  Mrs.  Fulford? 

A.  The  receipts  for  the  liquor  could  have  been 
left  in  th(^  office  for  me  to  deliver  to  whomever  was 
in  charge  of  the  party  for  that  night,  because  when 
a  quantity  of  liquor  is  checked  in,  it  takes  quite  a 
long  time  to  label  each  bottle  and  write  out  each 
receipt  individually,  and  it  has  happened  on  occa- 
sions where  people  didn't  stay  there  and  w^ait  for 
whoever  was  in  charge  to  label  all  of  the  bottles  in 
order  for  them  to  get  the  receipts,  because  the  re- 
ceipts, as  I  explained  before,  w^ere  made  in  dupli- 
cate, one  put  on  the  bottle,  the  other  given  to  the 
customer,  and,  therefore,  those  receipts  may  have 
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been  left  in  the  office  for  me  to  give  to  the  person 

in  charge  of  the  party  at  the  time.  [346] 

Q.     Did  you  give  such  a  list  to  Mrs.  Noble? 

A.     I  could  have. 

Q.  And  when  you  gave  her  that  list,  did  you  tell 
her:  '"Here  is  the  list  of  liquor  so  that  in  the  event 
some  one  asks  you  you  will  have  this  list  available"? 

A.     If  she  was  asked  to  claim  her  liquor  or 

The  Court:  I  believe  the  question  is,  did  you 
make  a  statement  to  her  of  that  nature,  of  that  tenor 
and  effect  ?  Read  the  question. 

(Last  question  read  by  repoi-ter.) 

A.     I  am  sure  I  didii't  say  that  exactly. 

Q.  Exactl}^*?  What  words  did  you  use  when  you 
gave  her  the  lisf? 

A.     I  couldn't  tell  you.  I  don't  know. 

Q.  In  substance  and  effect  did  you  not  say  when 
you  handed  that  list  to  Mrs.  Noble:  ^^Here  is  the 
list  of  liquor  that  is  supposed  to  belong  to  you,  and 
if  any  officers  come  asking  you  any  questions  about 
the  liquor,  the  liquor  on  this  piece  of  ])a])er  is  sup- 
posed to  be  your  liquor  brought  into  the  AA^hite 
Center  Athletic  Club  by  your  Guikr'  ?  A.     Xo. 

Q.  You  deny  saying  anything  similai*  to  that,  is 
that  correct?  A.     That  is  right.  [347] 

Q.  Mrs.  Fulford,  you  are  being  handed  what  is 
marked  for  identification  as  Plaintiff's  Exhibit  '>. 
I  will  ask  you  to  look  at  that,  ])articularly  the  IkuuI- 
writing,  and  state  whether  or  not  the  liaiidwriting 
of  the  number  of  bottles,  the  ty])e  liquor,  resembles 
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your  handwriting?  A.     It  resembles  it,  yes. 

Q.  Did  you  make  such  a  list  from  which  Plain- 
tiff's Exhibit  3  for  identification  is  a  photostatic 
copy?  A.     I  could  have. 

Q.     Do  you  know  Sylvia  Fair? 

A.     No,  I  don't. 

Q.     Vera  McCracken?  A.     No. 

Q.  Who  were  some  of  the  other  bartenders  that 
worked  there  during  the  period  commencing  on  June 
30,  1951,  up  to  and  through  May  8,  1952,  other  than 
Mr.  DePierris  and  Mr.  Felton? 

A.  There  was  a  man  by  the  name  of  Ralph  Mur- 
ray, and  Benny — I  can't  recall  his  last  name.  The 
records  would  show  it,  I  believe.  Benny  Richards, 
it  was.  And  Dennis — Denny  we  called  him — I  don't 
recall  his  last  name. 

Q.     Do  you  recall  any  others? 

A.     I  don't  believe  so. 

Q.  Did  the  White  Center  Athletic  Club  have  a 
retail  [348]  liquor  dealer's  stamp? 

A.     Not  to  my  knowledge. 

Q.  Do  you  recall  on  May  6th  at  approximately 
8:00  o'clock  in  the  evening  that  some  one  person 
came  to  the  White  Center  Athletic  Club  and  sought 
admission  at  that  time  and  you  questioned  whether 
or  not  he  should  be  admitted? 

A.     That  would  be  impossible  to  answer. 

Q.  All  right.  Do  you  recall  on  that  particular 
occasion  that  you  requested  the  assistance  of  John 
Stejuch  in  order  to  identify  the  individual? 

A.     I  don't  recall  any  such  occasion,  no. 
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Q.  And  is  it  your  testimony  that  John  Stepich 
and  yourself  have  never  at  any  time  been  in  the 
cloakroom  together  at  the  same  time? 

A.     That  is  right. 

Q.  And  that  John  Stepich  has  never  been  in  the 
small  room  or  coin  room  where  you  get  rolls  of 
dimes  and  nickels  to  play  the  slot  machines? 

A.  The  only  occasion  that  he  possibly  could  have 
had  to  go  through  the  front  office  would  have  been 
to — they  kept  their  Lions  badges,  etc.,  in  back  on 
to])  of  the  safe,  and  they  only  took  tlieiii  (v>it  on 
Monday  night,  and  he  could  have  gone  through  the 
office  at  that  particular  time  to  get  those  badges  and 
flags,  etc.,  for  their  [349]  meetings.  Other  than  that, 
no  one  was  allowed  in  the  office. 

Q.     John  Stepich  was  allowed  in  the  office? 

A.  On  Monday  nights,  to  walk  through  there  to 
g^i  their  Lions  Club  paraphernalia,  and  that  was  all. 

Q.  He  was  allowed  in  there  with  that  qualifica- 
tion ?  A.     That  is  all. 

Q.  But  Bert  DePierris  wasn't  allowed  in  there 
at  all,  was  he?  A.     No,  he  wasn't? 

Q.  And  neither  was  Russell  Felton,  is  that  your 
testimony?  A.     That  is  light. 

Q.     Do  you  recall  the  evening  of  A])ril  6,  1952? 

A.     Not  without  relation  to  some  incident. 

Q.  All  right.  When  Russell  Felton  was  present, 
and  Mr.  Turner,  Mr.  Booth  and  Mr.  Burke  arrived 
there  and  had  a  discussion  with  him? 

A.     I  am  quite  sure  I  was  probably  there. 

Q.     Do  you  recall  that  at  that  time  Mr.  Felton 
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was  pretty  dissatisfied  with  the  position  that  he  had 

been  left  in  ?  A.     Yes. 

Q.  And  do  you  recall  that  you  attempted  to  keep 
him  quiet '?  [350] 

A.  Well,  I  think — I  am  sure  he  was  upset.  I 
mean  because  he  didn't  like  to  be  arrested,  and  here 
he  was  just  working  part  time,  and  he  had  just  come 
to  work  probably  only  to  w^ork  for  a  couple  of  hours. 

Mr.  Harris :    May  I  have  the  question  read  ? 

The  Court:     Read  the  question. 

(Last  question  read  by  the  reporter.) 

The  Court :  I  think  the  answer  is  yes  or  no.  That 
is  all  that  is  asked  for. 

A.     Yes. 

Q.  Why  did  you  attempt  to  keep  him  quiet  and 
keep  him  from  talking  to  the  officers  ? 

The  Court:  Now  you  can  make  any  explanation 
that  you  feel  should  be  made. 

A.  Well,  it  wasn't  a  question  of  keeping  him 
from  talking  to  the  officers.  I  felt  that  there  was  no 
need  to  get  upset  about  being  arrested — I  mean  if 
that  was  the  way  it  had  to  be.  I  mean  Mr.  Desimone 
had  left 

Q.  Do  you  deny  that  you  attempted  to  keep  him 
from  talking  to  the  officers'? 

A.  We  all  talked  to  the  officers.  He  could  talk 
to  them  all  he  felt  like. 

Mr.  Harris:  May  I  have  the  question  read  to 
the  vritness? 

The  Coui-t:     You  may.  [351] 
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(Last  question  read  by  reporter.) 

A.     I  deny  it,  yes. 

Q.     That  you  didn't  attempt  to,  is  that  correct? 

A.     That  is  right. 

Mr.  Harris :     That  is  all. 

The  Court:     Any  further  questions'? 

Mr.  Spiller:  Just  one  question,  if  the  Court 
please. 

Redirect  Examination 
By  Mr.  Spiller: 

Q.  You  have  testified  that  you  have  been  con- 
victed of  a  crime.   What  was  that? 

A.     Possession  of  liquor. 

Q.  And  when  was  that?  Just  within  what  period 
of  time  ?  A.     Just  last  May,  I  believe. 

Q.     Last  May  or  May  of  1952? 

A.     No.  It  was  1952. 

Q.  Was  it  in  connection  with  the  White  Center 
Athletic  Club?  A.     Yes. 

Mr.  Spiller:     That  is  all. 

The  Court:     Possession  of  liquor,  do  you  say? 

The  Witness:     Yes.  [352] 

Q.  (By  Mr.  Spiller) :  Was  that  in  Justice  Court 
in  King"  County?  A.     Yes. 

Mr.  Spiller:     That  is  all. 

Mr.  Harris:     That  is  all. 

The  Court :     You  may  stej)  down. 

(AVitness  excused.) 
The  Court:     Call  the  next  witness. 
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ELROY  LAURENCE  McINTYRE 

called  as  a  witness  by  and  on  behalf  of  defendants, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Toulouse : 

Q.    What  is  your  complete  name,  Mr.  Mclntyre  ? 

A.     Elroy  Laurence  Mclntyre. 

Q.     Will  you  spell  your  last  name  for  the  Court  ? 

A.     M-c  capital  I-n-t-y-r-e. 

Q.     Where  do  you  live,  Mr.  Mclntyre  ? 

A.     14431-8th  Avenue  South. 

Q.  How  long  have  you  been  a  resident  of  Se- 
attle? 

A.  Since  1921  except  for  from  1930  to  1942  when 
I  was  in  Spokane.  [353] 

Q.  During  what  period  of  time  have  you  known 
Mr.  Harold  Hopkins  ? 

A.  I  have  known  Mr.  Hopkins  since  about  April, 
1947. 

Q.  In  what  connection  did  you  know  Mr.  Hop- 
kins? 

A.  Well,  I  have  a  dental  laboratory  at  9424  Del- 
ridge  Way,  and  Mr.  Hopkins  at  that  time  had  a 
cafe,  a  small  cafe,  across  the  street  from  me.  It  was 
in  the  9400  block  on  17th.  Delridge  and  17th  come 
in  together  there. 

The  Court :     What  year  was  that  ? 

The  Witness:  That  was  from  1947  until  Mr. 
Hopkins  closed  the  place.  That  was  just  last 
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The  Court:  Was  1947  the  earliest  year  of  your 
acquaintanceship  ? 

The  Witness :     Yes,  your  Honor. 

The  Court :     You  may  inquire. 

Q.  (By  Mr.  Toulouse)  :  How  long,  to  your 
knowledge,  did  Mr.  Hopkins  operate  this  cafe  that 
you  are  talking  about? 

A.  Well,  all  during  that  period  until  he  sold  out, 
and  I  can't  remember 

Q.  Specifically,  did  he  operate  it  during  the  year 
1951  and  the  year  1952  ?  A.     Yes. 

Q.  How  frequently  did  you  see  Mr.  Hopkins 
during  the  year  1951  and  the  year  1952  ?  [354] 

A.     Well,  just  about  every  day. 

Q.     How  would  you  happen  to  see  him? 

A.  Well,  I  ate  lunch  in  his  restaurant  practically 
every  day. 

Q.  Are  you  acquainted  with  Mr.  Hopkins'  gen- 
eral reputation  in  the  White  Center  area  1 

A.     Yes. 

Q.  Are  you  familiar  with  his  reputation  for 
veracity  and  good  citizenship? 

Mr.  Harris:     I  am  going  to  object  to  that. 

Mr.  Toulouse:     I  withdraw  the  question. 

Q.  Are  you  familiar  with  his  general  reputation 
for  good  character  and  good  citizenship  I 

A.  I  have  always  considered  his  character  ex- 
cellent. 

Q.  First,  are  you  familiar  with  his  general  repu- 
tation in  that  community  for  good  cliaj-actei'  and 
good  citizenship?  A.     Yes. 
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(Testimony  of  Elroy  Laurence  Mclntyre.) 

Q.     Now,  what  is  thaf? 

A.  As  far  as  I  know,  it  has  always  been  excel- 
lent. He  was  well  liked  in  the  community. 

Mr.  Harris :  He  has  answered  the  question,  your 
Honor. 

The  Court:     That  is  sufficient. 

Q.  Are  you  acquainted  with  Mr.  Hopkins'  [3e55] 
family  ?  A.    Yes. 

Q.     Does  he  have  a  family?  A.     Yes. 

Q.     How  many  children  does  he  have  1 

A.     Four,  I  believe. 

Mr.  Toulouse:     That  is  all. 

Cross-Examination 
By  Mr.  Harris: 

Q.     Ever  been  to  the  White  Center  Athletic  Club  ? 
A.     I  was  there  on  one  or  two  occasions. 
Q.     Ever  drank  liquor  there  ? 
A.     About  two  drinks  is  all. 

Q.     Have  ^'^ou  heard  that  Harold  Hopkins  has 
held  himself  out  as  secretary-treasurer  of  that  club? 
A.    No. 

Mr.  Harris:     That  is  all. 
The  Court :     You  may  step  down. 

(Witness  excused.) 

The  Court:     Call  the  next  witness. 

Mr.  Spiller:  If  the  i'ourt  please,  I  would,  just 
prior  to  resting  of  the  defendants'  case,  T  would 
like  to  state  to  the  Court  that  because  of  a  mis- 
understanding upon  my  part  I  neglected  to  ask  two 
of  the  witnesses  [356]  this  morning  who  appeared 
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here  as  character  witnesses  for  Mr.  Stepich  the  same 
questions  with  respect  to  Mr.  Hopkins.  Mr.  Harris 
has  advised  me 

The  Court:  You  may  call  them  back.  Are  they 
here  now  ? 

Mr.  Spiller:  I  think  we  can  do  it  by  stipulation. 
Mr.  Harris  has  agreed  with  me,  if  the  Court  is 
willing,  that  the  record  may  show  that  Mr.  Val  Kirk 
and  Mr.  Al  Beal,  the  pharmacist  and  the  Hudson 
Motor  dealer  at  White  Center,  would  testify  to  the 
good  character  of  Mr.  Hopkins  as  well  as  of  Mr. 
Stepich. 

The  Court:     Does  the  Government  so  stipulate? 

Mr.  Harris:     It  may  be  stipulated,  your  Honor. 

The  Court :  That  stipulation  may  be  entered  and 
the  Court  will  consider  it. 

Mr.  Spiller:  With  that,  the  defendants  rest,  if 
the  Court  please. 

The  Court:  Each  and  all  of  the  defendants  now 
rest,  do  they  ? 

Mr.  Spiller:    As  to  each  and  all  of  the  defendants. 

The  Court :     Any  rebuttal  ? 

Mr.  Harris :     No,  your  Honor. 

The  Court:  We'll  take  about  a  fifteen-minute 
recess  at  this  time.  [357] 

The  Court:  Let  the  record  show  that  all  are 
present  as  before  the  recess. 

Any  rebuttal  ? 

Mr.  Harris:     No,  your  Honor. 

The  Court :     Plaintiff  rests  ? 

Mr.  Harris:     Yes,  your  Honor. 

The  Court:    As  1  understand  it,  all  other  i)ai'ties, 
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in  particular  each  and  all  of  the  defendants,  now 
rest? 

Mr.  Spiller:     That  is  true,  your  Honor. 

The  Court:  Was  there  something  you  wished  to 
say  before  we  hear  the  arguments "? 

Mr.  Spiller:  Just  a  formal  renewal  for  the  rec- 
ord of  the  several  motions  that  have  been  made,  if 
I  may  have  just  a  moment  at  this  time. 

The  Court :     You  may  make  that. 

Mr.  Spiller:  T  would  like  to  renew  for  the  sake 
of  the  record  and  without  elaboration  the  motion  to 
dismiss  the  indictment  made  before  the  hearing 
herein  upon  the  ground  and  for  the  reason  that,  as 
heretofore  stated,  the  indictment  states  an  ambiguous 
single  charge  as  to  Avbieh  the  defendants  and  tlioir 
counsel  havc^  hem  unable  to  determine  precisely 
what  the  charge  against  them  is. 

1  would  like,  also,  for  the  sake  of  the  record,  to 
renew  the  defendants'  motion  to  strike  the  following 
exhibits,  that  is  to  say  Exhibit  1,  being  the  verifica- 
tion [358]  of  Harold  Y.  Ho7)kins  before  Max 
Nicolai,  Plaintiff's  Exhibit  2  and  each  and  every 
co]n])onent  sheet  thereof.  Plaintiff' 's  Exhibit  4  and 
each  and  every  component  sheet  thereof,  and  Plain- 
tiff's Exhibit  5  and  each  and  every  component  sheet 
thereof,  each  of  said  exhibits  and  the  several  com- 
ponent sheets  of  the  exhibit  bearing  a  signature  of 
an  individual  defendant  in  this  case,  as  to  which 
signature  and  the  making  of  the  signature  there 
has  been  no  proof  of  the  making  thereof,  no  iden- 
tification from  any  witness  who  has  identified  the 
signatures  or  the  documents,  and  for  the  further 
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ground  and  the  further  reason  that  Title  28  of  the 
U.  S.  Code,  §1733,  does  not  i)ermit  the  introduction 
of  said  exhibits. 

1  would  like,  also,  for  the  sake  of  the  record  to 
renew  the  motion  for  acquittal  made  at  the  conclu- 
sion of  the  Government's  case,  the  motion  being  for 
each  and  every  one  of  the  defendants,  and  I  renew 
that  motion  upon  the  ground  and  for  the  reason 
that  the  Government's  case  in  chief  did  not  prove 
facts  sufficient  to  authorize  a  conviction  in  this  case. 

The  Court:  The  motions,  and  each  and  all  of 
them,  are  denied.  Were  those  all  the  motions? 

Mr.  Spiller:    Those  were  all  the  motions. 

The  Court:  I  don't  think  we  ought  to  work  in 
this  case  any  longer  than  4:30  o'clock.  Can  all  of 
you  [359]  finish  your  arguments  by  that  time? 

Mr.  Harris:     I  will  make  every  effort. 

Mr.  Spiller:  I  will  make  eveiy  effort  to  confine 
myself  if  the  Court  please. 

The  Court:  I  will  hear  counsel  for  the  plaintiff 
at  this  time. 

(Mr.  Harris  summed  u])  the  (evidence  to  the 
Court  on  behalf  of  the  plaintiff.) 

(Mr.  Spiller  summed  u])  the  evidence'  to  the 
Court  on  behalf  of  the  defendants.) 

(Mr.  Toulouse  summed  \\\)  the  evidence  to  the 
Court  on  behalf  of  the  defendants.) 

The  Court:  A  conspiracy,  as  the  word  is  used  in 
the  conspiracy  law  and  in  this  indictment  and,  in 
particular,  Count  I  thereof,  is  an  agreement  ))etw(^en 
two  or  more  persons  acting  upon  a  common  ])urpose 
to  commit  an  offense,  insofar  as  this  case  is  con- 
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cerned  the  particular  offense  which  is  described  in 
this  Count  I  of  the  indictment. 

There  can  be  no  conspiracy  of  any  kind  unless 
three  elements  are  ])resent.  Those  are:  First,  the 
act  of  conspiring  together  of  two  or  more  persons; 
Second,  to  commit  the  particular  offense  charged 
in  the  indictment;  and.  Third,  the  doing  of  some- 
thing in  furtherance  of  the  unlawful  design.  [360] 

There  is  no  such  thing  as  one  person  conspiring. 
A  person  who  alone  plans  and  commits  a  criminal 
act  is  not  guilty  of  conspiracy.  It  is  not  necessar}^ 
to  render  a  person  guilty  of  conspiracy  that  he  be 
one  of  the  original  i)ersons  forming  the  conspiracy. 
He  may  have  joined  it  after  its  formation,  and  if 
so,  he  thereby  becomes  as  guilty  as  one  of  the  oiig- 
inal  conspirators.  However,  to  render  such  a  person 
guilty  under  such  law,  it  is  necessary  that  after  he 
has  become  a  member  of  such  conspiracy  some  act 
be  done  by  one  of  the  conspirators  toward  canying 
out  the  unlawful  agreement  of  the  conspiracy,  al- 
though it  is  not  necessary  that  such  act  accomplish 
the  purpose  of  the  conspiracy.  It  is  only  necessary 
that  such  act  be  done  for  the  purpose  of  carrying 
the  conspiracy  into  effect  whether  it  is  finally  con- 
summated or  not. 

In  order  to  establish  the  guilt  of  a  particular  de- 
fendant under  the  conspiracy  count,  it  is  necessary 
that  the  Government  prove  by  the  evidence  beyond 
a  reasonable  doubt,  first,  that  the  conspiracy  was 
formed  as  alleged,  and  that  it  was  entered  into  l)y 
the  particular  defendant  as  charged  and,  second, 
that  within  the  jurisdiction  of  this  Court,  after  that 
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paii:iciilar  defendant  became  a  member  of  such  con- 
si)iracy,  one  or  more  of  the  overt  acts  of  the  con- 
spiracy were  committed  as  alleged  in  the  indict- 
ment. [361] 

The  common  design,  purpose,  agreement  and  co- 
operation among  the  participants  in  the  conspiracy 
are  the  essence  of  it.  To  prove  that  a  conspiracy 
existed  and  was  in  operation,  it  is  not  necessary  that 
two  or  more  persons  entered  into  a  written  or  ex- 
press agreement  or  made  any  formal  declaration 
acknowledging  membership  in  the  conspiracy,  but 
it  is  necessary  to  prove  by  com])etent  evidence  be- 
yond a  reasonable  doubt  that  they  knowingly  and 
intentionally  co-operated  in  furtherance  of  the  com- 
mon unlawful  plan  previously  formed. 

Conspiracy  may  exist  either  to  do  something  un- 
lawful or  to  do  a  lawful  thing  in  an  unlawful  way. 

It  is  not  necessary  that  the  Government  ]:>rove 
every  overt  act  as  charged  in  the  conspiracy  count. 
Proof  of  one  such  act  occurring  within  this  Court's 
jurisdiction  is  sufficient. 

A  conspiracy  may  be  established  by  circumstan- 
tial evidence  or  by  deduction  from  all  the  facts 
proved.  The  common  design  is  the  essence  of  the 
crime,  and  this  may  be  made  to  appear  when  the 
parties  steadily  pursue  the  same  object,  whether 
acting  separately  or  together,  by  common  or  differ- 
ent means,  if  such  conduct  of  the  ])arties  leads  to 
the  same  unlawful  result. 

If  the  parties  acted  together  to  accom])lish  some- 
Wmvj:  unlawful  as  charuf^d,  a  conspiracy  is  shown 
(»v(]i  [3H2]  thou^li  individup.l  ('(^nsj)irat(U"s  may  Imve 
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done  acts  in  furtherance  of  the  common  unlawful 
design  apart  from  and  unknown  to  the  others.  All 
the  conspirators  need  not  be  acquainted  with  each 
other.  They  may  have  not  previously  associated  to- 
gether. One  defendant  may  now  know  but  one  other 
member  of  the  conspiracy,  but,  if  knowing  that 
others  have  combined  to  violate  the  law,  a  party 
knowingly  co-operates  to  further  the  object  of  the 
conspiracy,  he  becomes  a  party  thereto. 

The  Court  finds,  concludes  and  decides  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt 
that  the  material  allegations  in  Count  I  of  this 
indictment  are  sustained;  that  all  of  the  overt  acts 
set  forth  in  the  indictment,  except  the  fifth  one, 
have  been  established;  and  that  they  are  all  refer- 
able to  the  conspiracy  alleged  in  that  count  and 
tend  to  a  more  complete  and  effectual  accomplish- 
ment of  the  conspiracy  set  forth. 

As  to  over  act  ^'1,''  the  Court  does  not  have  the 
view  that  every  one  of  the  defendants  participated 
therein.  The  Court  also  is  of  the  opinion  and  finds 
it  is  not  necessary  that  every  one  of  them  did  so  if 
there  were  two  of  them  who  did,  and  the  Court  finds, 
concludes  and  decides  from  the  evidence  beyond  a 
reasonable  doubt  that  there  were  two  or  more  of  the 
named  defendants  who  participated  in  that  overt 
act.  [363] 

Further  from  the  evidence  beyond  a  reasonable 
doubt  the  Court  finds,  concludes  and  decides  that 
as  to  said  Count  I  of  this  indictment  in  this  Cause 
No.  48570  against  the  defendants  and  each  and  all 
of  them  that  the  defendants  are  guilty  as  charged  in 
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said  indictment  and  in  particular  Count  I  thereof, 
and  they  are  convicted. 

The  Court  will  now,  after  consulting  with  counsel, 
consider  and  fix  a  future  date  for  the  imposition  of 
judgment  and  sentence.  That  is  the  occasion  when 
nnich  of  the  argument  made  here  today  will  be 
again  considered,  namely,  the  extent  of  the  respon- 
sibility and  the  relative  parts  played  by  the  various 
defendants  and  the  relative  importance  thereof  in 
res])ect  to  this  matter.  The  Coui-t  intends  to  have 
that  argument  in  mind  on  that  future  occasion,  and 
it  is  on  that  occasion  when  the  policy  of  the  law 
which  Congress  has  fixed  and  this  Court  has  no 
right  to  fix  may  properly  be  applied  to  the  facts  and 
evidence  in  this  case  as  it  concerns  each  one  of  thes(^ 
defendants  separately. 

I  wish  it  were  possible  for  all  the  witnesses  to  be 
here  on  that  future  date.  I  am  not  requiring  it  but 
I  wish  it  were  possible.  The  Court  may  wish  to 
make  some  remarks  then  that  they  may  want  to 
hear.  They  may  not  wish  to  hear  them,  but  it  might 
be  worthwhile  for  them. 

Mr.  Spiller:  Do  I  understand  the  Court  to  say 
he  [364]  wishes  the  witnesses  here"? 

The  Couri:  T  had  in  mind  the  prosecuting  wit- 
nesses in  particular. 

Mr.  Spiller:  If  the  Court  please,  may  I  at  this 
time  on  behalf  of  Mr.  Toulouse  and  myself  and  on 
behalf  of  these  defendants  request  that  the  v'ourt 
make  a  special  finding  with  respect  to  the  elements 
of  conspiracy  as  proven  against  each  of  these  indi- 
vidual defendants  !  That  is  in  accordance  with  Rule 
23  of  the  Rules  of  Ci'iminal  Procedure. 
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The  Court:  The  Couii;  cannot  tell  you  whether 
the  Court  will  make  the  finding  unless  the  Court 
first  sees  the  finding  you  request  the  Court  to  make. 

Mr.  Spiller :    May  time  for  that  be  set  ? 

The  Court:  I  intend  to  settle  everything  on  the 
future  date  to  be  named. 

Mr.  Spiller:     That  is  satisfactory. 

The  Court:  Every  possible  question  is  what  I 
intend  to  settle  on  that  date,  and  I  am  not  saying 
the  Court  will  adopt  the  form  of  finding  you  request 
the  Court  to  make,  but  I  am  saying  the  Court  will 
consider  it  on  that  date. 

What  have  counsel  to  say  about  the  need  of  pre- 
sentence investigation  and  report  in  respect  to  any 
oue  or  all  of  these  defendants'?  [365] 

Mr.  Toulouse:  I  don't  think  there  is  any  neces- 
sity with  respect  to  at  least  two  of  the  defendants, 
and  with  respect  to  the  one 

The  Coui't:  I  imagine  counsel  will  be  able  to  tell 
the  Court  anything  about  the  responsibilities  of  the 
defendants  in  connection  with  their  past  court  ex- 
perience, and  I  do  not  think  a  probation  investiga- 
tion is  necessary  for  that.  Counsel  themselves  can 
tell  the  Court  about  any  experiences  that  the  de- 
fendants may  have  had  previously  with  the  law. 

Mr.  Spiller:     We  can  do  that. 

The  Court:  What  is  the  Government's  attitude, 
Mr.  Hams'? 

Mr.  Harris:  I  will  be  governed  b}^  the  attitude 
of  Mr.  Spiller  and  Mr.  Toulouse,  your  Honor. 

The  Court:  The  Court  dispenses  with  a  proba- 
tion investigation  and  report  expressly  in  this  case 
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and  directs  that  none  be  made.  I  believe  that  is  not 
necessary,  but  I  wish  every  one  to  know  that  I  think 
counsel  in  the  case  can  by  consulting  with  law  officers 
in  the  connnunity  and  the  records  sufficiently  advise 
the  Court  of  any  record  as  to  law  enforcement  or 
law  violation  that  may  pertain  to  each  defendant. 
The  Court  will  depend  upon  counsel  to  advise  the 
Court  along  that  line. 

Is  there  any  reason  why  counsel  and  the  [366] 
defendants  cannot  be  here  on  May  10  at  9:30  o'clock 
in  the  forenoon  I  That  is  Monday. 

Mr.  Harris :  It  is  agreeable  with  the  Government, 
your  Honor. 

The  Court:  This  matter  is  now  continued  until 
May  10,  that  being  Monday,  at  9:30  o'clock  in  the 
forenoon  for  all  purposes  including  the  disposition 
of  any  and  every  legal  question  that  may  then  be 
involved  or  pending  and  for  the  purpose  of  imposing 
the  judgment  and  sentence  of  the  Coui-f. 

Is  there  any  reason  why  the  defendants  should 
not  continue  on  their  present  bonds  until  then  or 
until  the  further  order  of  the  Court? 

Mr.  Harris :     No,  your  Honor. 

The  Court:  I  wish  each  defendant  would  be 
ready  at  that  time  to  perform  the  judgment  and 
sentence  of  the  Court  as  the  Court  may  then  require. 
It  is  necessary  that  each  defendant  with  his  counsel 
be  present  at  that  time,  also  the  Government  counsel. 

The  Court  is  now  adjourned. 

(At  4:40  o'clock  p.m.,  Friday,  April  23,  1954, 
proceedings  recessed  until  9:30  o'clock  a.m., 
Monday,  May  10,  1954.)  [367] 
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Certificate 
I,  Frances  I.  Gilligan,  do  hereby  certify  that  I 
am   official    court   reporter   for   the   above-entitled 
court,  and  as  such  was  in  attendance  upon  the  hear- 
ing of  the  foregoing  matter. 

I  further  certify  that  the  above  transcript  is  a 
time  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  PRANCES  I.  GILLIGAN, 
Official  Court  Reporter. 

[Endorsed] :     Filed  May  11,  1954. 


In  th(^  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision 

No.  48570 

UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

PETER  DESIMONE,  JOHN  STEPICH,  HAR- 
OLD HOPKINS,  RUSSELL  W.  FELTON, 
and  BERT  DePIERRIS, 

Defendants. 

IMPOSITION  OF  JUDGMENT 

AND  SENTENCE 

This  Matter  having  come  on  for  the  imposition  of 
judgment  and  sentence  before  the  Honorable  John 
C.  Bowen,  Judge  of  the  above-entitled  Coui-t,  on 
Monday,  May  17,  1954;  plaintiff  appearing  by  its 
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attorney,  Richard  1).  Harris,  Assistant  United 
States  Attorney;  defendants  appearing  in  person 
and  by  their  attorneys,  George  J.  Toulouse,  Jr.,  and 
John  Spill er,  the  following  occurred: 

The  Court:  Are  counsel  ready  to  proceed  in 
Cause  No.  48570  entitled  ''United  States  of  Amer- 
ica, Plaintiff,  vs.  Peter  Desimone,  John  Stepich, 
Harold  Hopkins,  Russell  W.  Felton,  Bert  DePier- 
]'is,  Defendants''?  [1*] 

Mr.  Harris:     Yes,  your  Honor. 

Mr.  Toulouse :     Yes,  your  Honor. 

The  Court :  Will  each  and  all  of  them  now  come 
fonvard  with  their  counsel? 

(Defendants,    their    counsel    and    plaintiff's 
counsel  come  forward.) 

The  Court:  I  wish  Mr.  Desimone  first  on  my 
left  and  then  Mr.  Stepich,  Mr.  Hopkins,  Mr.  Felton 
and  Mr.  DePierris  in  that  order.  Are  each  and  all 
of  those  defendants  now  in  person  before  the  Court? 

Mr.  Desimone :     Yes. 

Mr.  Stepich:     Yes. 

Mr.  Hopkins:     Yes. 

Mr.  Felton:     Yes. 

Mr.  DePierris:     Yes. 

The  Court:  And  they  are  represented  by  their 
counsel,  Mr.  Toulouse  and  Mr.  Spiller,  who  are  also 
present  ? 

Mr.  S])iller:     That  is  correct,  your  Honor. 

Mr.  Toulouse:     Yes,  your  Honor. 

The  Court:     Govca'nment  counsel  is  also  present. 


•Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Mr.  Harris :     Yes,  your  Honor. 

The  Court:  I  might  also  suggest  that  if  any 
members  of  the  families  of  any  of  these  defendants 
are  present  I  would  welcome  your  taking  seats  here 
in  the  [2]  jury  box  where  you  may  hear  better  and 
also  participate  in  the  hearing  if  you  wish  to  do 
that.  I  also  would  like  to  suggest  if  there  is  any 
witness  in  this  case  who  appeared  either  for  tlie 
Government  or  the  defendants  or  any  one  of  th.em 
who  is  present,  I  would  like  you  to  come  forward 
where  yon  can  hear  what  is  said  and  done  in  this 
case. 

Mr.  Spiller:  If  the  Court  please,  so  that  there 
may  be  no  misunderstanding,  I  am  not  certain  that 
all  of  the  people  in  the  jury  box  are  relatives. 

The  Court :    Or  friends  if  they  wish  to  be  present. 

Now,  I  would  like  the  Assistant  United  States 
Attorney,  Mr.  Harris,  to  remind  the  Court  of  what 
the  Government  contends  is  the  maximum  penalty 
of  the  law  provided  in  this  case. 

Mr.  Harris:  As  to  each,  a  fine  of  not  more  than 
Ten  Thousand  Dollars  or  imprisonment  for  not 
more  than  five  years  or  both. 

The  Court :  Is  that  the  understanding  of  def end- 
ants '  counsel? 

Mr.  Toulouse :     That  is  correct. 

Mr.  Spiller:     That  is  correct. 

The  Court:  My  understanding  is  that  this  has 
come  on  now  before  the  Court  for  the  purpose  of 
imposing  [3]  the  judgment  and  sentence  in  this  case 
as  to  each  one  of  the  defendants  in  i)ursuance  of 
the  Court's  previous  decision  and  finding  of  con- 
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vietioii  and  guilt  as  to  each  defeiidant  in  this  case, 
is  that  your  understanding? 

Mr.  Harris:     Yes,  your  Honor. 

Mr.  Toulouse:     That  is  correct. 

The  Court:  Is  there  any  reason  why  the  Coui't 
should  not  do  that  at  this  time? 

Mr.  Harris:  The  Government  knows  of  no  rea- 
son. 

The  Court:  What  facts  does  the  Government 
wish  the  Court  to  consider? 

Mr.  Harris :  Your  Honor,  I  am  assuming  that  we 
all  have  a  recollection  of  vdiat  transpired  j^.t  the 
trial.  I  would  like  only  to  add  to  that  very  briefly 
that  from  the  investigation  conducted  by  the  Fed- 
eral Alcohol  Tax  unit,  w^hich  in  part  was  an  in- 
vestigation coupled  with  the  State  of  Washington 
Tax  Department  and  Alcohol  Tax  Department,  that 
the  investigation  disclosed  that  Peter  Desimone  was 
the  primary  and  motivating  factor  in  thiis  whole 
matter:  that  he  was  the  core,  the  brains;  and  that 
the  whole  set  up  all  originated  and  commenced  wit)] 
his  undertaking,  and  with  his  discontinuance  of  the 
matter  the  whole  thing  then  came  to  an  end :  but 
that  he  was  the  primary  and  motivating  factor ;  that 
th(»  defendants  Stepich  and  Hopkins  had  knowledge 
of  what  was  going  on  but  [4]  did  not  in  any  way  in 
any  degree  measure  u])  with  what  Peter  Desimone 
himself  actually  did.  We  believe  that  he  reaped  all 
the  profit  or  most  of  the  profit  that  was  able  to  be 
made  out  there.  That  the  two  defendants,  Pelton 
and  DePierris,  while  they  knew  what  was  going  on, 
w(',e  in  no  wa\',  other  than  th(Mr  salary  and  ti]^s,  if 
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any,  benefitted  by  this  operation.  Their  activity  in 
the  conspiracy  was  more  or  less  controlled — or  their 
active  participation  in  it  when  they  were  allow^ed  to 
paii:icipate  was  controlled  by  Peter  Desimone. 

I  believe,  your  Honor,  that  without  going  into 
the  details  that  covers  the  matter. 

The  Court :  Have  you  any  knowledge  from  your 
investigation  and  handling  of  the  matter  as  to  how 
long  a  period  of  time  was  involved  other  than  that 
disclosed  by  the  evidence  and  whether  or  not  there 
was  a  substantial  amount  of  business  done  as  result 
of  the  law-breaking  or  in  connection  with  the  law- 
breaking  alleged  in  the  indictment? 

Mr.  Harris :  The  operation  continued  even  after 
the  indictment  period  without  the  alcohol  tax  stamp. 
However,  as  to  the  income,  the  amount  of  income 
that  Mr.  Desimone  was  able  to  secure  is  not  avail- 
able. We  have  an  estimation  but  in  no  way  any 
basis  for  it.  It  operated  profitably.  It  owned  a 
Seventeen  Thousand  Dollar  bar  [5]  installation,  and 
based  uj)on  that,  the  profits  certainly  must  have 
been  commensurate  with  that  outlay  of  cash. 

The  Court:  Mr.  Stewart,  I  would  like  to  have 
you  make  a  very  brief  statement,  if  you  have  any 
information  on  which  to  base  it,  as  to  the  back- 
ground of  each  one  of  these  defendants,  and,  of 
course,  that  will  include  anything  that  may  be  favor- 
able or  unfavorable  to  them. 

Mr.  Stewart:  Peter  Desimone,  your  Honor,  is 
49  years  of  age,  was  born  October  10,  1905,  in  Seat- 
tle, Washington.  He  is  the  oldest  child  in  a  family 
of  five,  being  four  boys  and  one  girl.  The  father. 
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Joe  Desimone,  who  operated  and  first  started  the 
Seattle  Public  Market  was  a  well  known  figure  in 
the  City  of  Seattle  and  a  well  thought  of  person  in 
this  community. 

Pete  Desimone  has  lived  in  this  community  prac- 
tically all  of  his  life.  He  graduated  from  Queen 
Anne  High  School  in  1924.  After  leaving  school, 
he  entered  the  wholesale  and  retail  produce  business 
along"  with  his  father  at  the  public  market. 

In  1932  he  became  interested  in  the  tavern  busi- 
ness. Since  then,  according  to  reliable  information 
we  have  received  from  businessmen  and  public  offi- 
cials, Peter  Desimone  entered  into  questionable 
business  ventures  involving  the  operation  of  clubs, 
taverns  and  '^bookie  [6]  joints."  At  one  time  Peter 
Desimone  was  said  to  be  quite  wealthy,  claiming 
that  he  made  most  of  his  money  in  real  estate. 

He  is  married,  having  married  in  1925,  and  is  the 
father  of  one  daughter.  His  present  address,  as  he 
gave  it  to  the  Probation  Office,  is  that  he  resides 
at  the  Longacres  Track  in  Renton  where  he  works 
as  a  groom,  walking  horses  for  a  local  horse  owner. 
We  couldn^t  learn  his  correct  address.  However,  we 
did  contact  his  mother  and  the  mother  stated  that 
his  home  was  there. 

In  checking  the  police  record  of  Peter  Desimone, 
your  Honor,  it  was  found  that  on  February  3,  1937, 
he  was  aiTested  by  the  Sheriff's  Office  in  Seattle, 
Washington,  for  possessing  gambling  devices.  At 
this  time  he  jjaid  $25.00  costs  and  for  malicious  de- 
struction of  ])ro])erty;  $1.(^0  and  costs  on   assault. 
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3rd  degree ;  and  $200.00  in  costs  on  possessing  gam- 
bling devices. 

Mr.  Desimone  told  us  he  doesn't  remember  the 
first  two  charges,  but  the  $200.00  fine  was  paid,  and 
it  referred  to  slot  machines  he  had  at  the  Fiesta 
Tavern  at  85th  and  15th  Ave.  N.W. 

On  June  9,  1950,  he  was  arrested  by  the  Sheriff's 
Office  for  violation  of  the  Steele  Act  and  there  was 
a  $250.00  bail  posted.  On  June  10,  1950,  he  was 
again  arrested  by  the  Sheriff's  Office  for  violation 
of  the  Steele  [7]  Act  and  another  $250.00  bail  was 
])osted.  Ho  stated  that  he  thinks  the  bail  was  re- 
duced and  then  forfeited.  This  involved  the  White 
Center  Lions  Club  and  was  possession  with  intent 
to  sell. 

On  February  5,  1952,  he  was  arrested  by  the 
Sheriff's  Office  in  Seattle,  Washington,  for  the  pos- 
session of  liquor  with  intent  to  sell  and  forfeited 
$125.00  bail. 

On  September  30,  1952,  he  was  arrested  by  the 
Sheriff's  Office,  Seattle,  Washington,  driving  while 
license  suspended,  no  driver's  license.  This  was  in 
Judge  Hanson's  court  in  Renton,  Washington,  and 
he  posted  $250.00  bail.  Mr.  Desimone  informed  us 
that  he  paid  $80.00  fine  on  this. 

On  October  7,  1952,  he  was  arrested  by  the  U.  S. 
Marsha]  in  Seattle.  Washington,  for  violation  of  the 
Federal  liquor  laws,  which  is  the  current  case. 

On  July  13,  1953,  he  was  arrested  by  the  Sheriff's 
Office,  Seattle,  for  failure  to  stop  at  an  arterial.  A 
warrant  was  not  served  inasmuch  as  they  could  not 
find  the  defendant. 
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On  October  28,  1953,  he  was  arrested  by  the 
Sheriff's  Office  in  Seattle,  Washington,  possession 
of  liquor  with  intent  to  sell,  selling  liquor  by  the 
drink. 

On  December  15,  1953,  in  Judge  Knott's  court,  he 
was  [8]  fined  $500.00  and  costs  and  gave  notice  of 
appeal.  On  November  9,  1953,  he  was  arrested  by 
the  Sheriff's  Office,  Seattle,  Washington,  for  pos- 
session of  liquor  with  intent  to  sell,  sale  of  liquor 
by  the  drink.  No  disposition  was  show^n  in  this  case. 

On  November  13,  1953,  he  was  arrested  by  the 
Sheriff's  Office,  Seattle,  Washington,  keeping  and 
possessing  slot  machines  in  public  place.  This  v^as 
dismissed  and  the  law  declared  unconstitutional. 

On  December  14,  1953,  he  was  arrested  by  the 
Sheriff' 's  Office,  Seattle,  Washington,  for  possession 
of  gambling  devices  and  was  fined  $100.00  in  Judge 
Hoar's  court. 

He  informed  us  that  he  wasn't  present  at  the 
October  28,  1953,  violation,  ''but  it  was  my  j)lace  of 
business  and  T  w^as  convicted  after  I  returned  from 
California."  He  settled  the  fine.  The  November  9, 
1953,  arrest  involved  the  same  case  as  the  October  28, 
1953,  arrest.  He  stated  that  he  never  operated  after 
October  28,  1953,  and  the  other  charges  were  added. 
He  was  convicted  and  ])aid  the  fine  and  costs  in 
Dec(^mber,  1953. 

On  January  22,  1954,  he  was  arrested  b\  X\w 
Sheriff's  Office  in  Seattle,  Washington,  for  the  pus- 
session  of  gambling  e(iuipment  and  ruiniinu  a 
"bookie."  This  was  in  Justice  of  the  Peace  Moore's 
court  in  White  Center,  [9]  and  for  that  he  posted 
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bail  of  $100.00.  He  stated  that  he  paid  the  $100.00 
and:  ^^That  involved  their  taking  slot  machines 
from  me  which  I  had  bought  at  auction  from  the 
State  Tax  Commission.  Joe  Norby  and  Jim  Wat- 
ters,  Tax  Commission  people,  sold  me  them.  I  paid 
$100.00.  It  is  all  a  matter  of  politics,  strictly." 

In  1937,  according  to  Police  Chief  Lewis  of  Brem- 
erton, who  was  a  witness  in  the  case,  *' Desimone 
was  involved  with  the  then  mayor  of  Bremerton,  one 
Jesse  Knabb.  Charges  involved  an  attempt  to  bribe 
the  then  prosecuting  attorney,  Ralph  Pervis,  wiih 
gifts  in  Desimone 's  attempt  to  get  in  on  some  pin- 
ball  deals  or  arrangements  in  Bremerton."  It  was 
understood  he  connived  with  the  mayor.  Desimone 
turned  State's  witness  in  that  case  and  there  was 
no  action  taken  against  him. 

He  has  no  military  record,  your  Honor,  and  from 
the  information  that  we  received  Desimone  receives 
from  his  father's  estate,  or  should  receive  from 
his  father's  estate,  between  $5,000.00  and  $6,000.00 
a  year.  However,  we  have  learned  from  the  mother 
that  he  has  never  had  this  money,  and  it  is  felt  that 
much  of  that  money  is  presently  being  used  for  pay- 
ing tax  liabilities  and  penalties  and  interest  which 
he  had  assessed  against  him. 

In  1944,  he  had  a  tax  liability  of  penalties  and 
interest  in  the  amount  of  $7,054.06.  However,  [10] 
he  paid  that  off. 

The  Court:  Mr.  Stewart,  may  I  interrupt  you 
now?  Were  you  able  to  find  out  whether  or  not  he 
realized  any  profits  out  of  this  business  out  there? 

Mr.  Stewart:     He  did  not  realize^  any  profits  out 
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of  the  business.  As  a  matter  of  fact,  I  don't  think 
Pete  Desimone  has  any  money.  He  is  out  walking 
horses  at  the  race  track  and  is  just  trying  to  make 
a  living  by  doing  that  out  there. 

According  to  the  infonnation  that  we  received, 
when  his  daughter  got  married  he  did  not  even  ap- 
pear at  the  marriage  of  his  daughter,  and  it  was 
felt  by  many  concerned  that  his  reason  for  not 
doing  so  was  that  he  did  not  have  any  money  to  buy 
a  gift  for  the  daughter  at  the  time  of  her  marriage 
and  also  due  to  the  fact  that  he  has  been  asl^amed 
of  himself  by  these  arrests  that  he  has  had. 

The  Court :  Xow,  as  to  the  other  defendants,  did 
any  of  them  make  any  money  out  of  this  transac- 
tion? 

Mr.  Stewart :  No,  your  Honor.  The  only  two  that 
made  any  money  out  of  the  transactions  were  the 
two  bartenders  who  made  their  salary. 

The  Court :  Does  any  one  of  the  other  defendants 
have  a  criminal  record? 

Mr.  Stewart :  Stepich  had  no  criminal  [11]  rec- 
ord. Mr.  Hopkins  has  no  previous  criminal  record. 

On  Felton,  your  Honor,  it  was  found  that  he  had 
some  juvenile  court  record.  That  on  May  22,  1935, 
he  was  taken  into  custody  by  the  King  County  Ju- 
venile Court,  suspected  of  stealing,  and  he  was  com- 
mitted to  the  Luther  Burbank  Parental  School  and 
was  j)arolled  from  that  school  on  September  6,  1936. 
On  May  6,  1940,  he  was  sent  to  the  Washington 
State  Training  School  at  Chehalis,  Washington,  on 
a  charge  of  auto  theft  and  was  parolled  from  that 
school  after  serving  not  quite  six  months. 
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The  Court :     About  what  age  was  he  ? 

Mr.  Stewart:  At  that  time,  your  Honor,  he  was 
17  years  of  age. 

The  Court:  Has  he  been  in  any  trouble  since 
then  before  this  occurred"? 

Mr.  Stewart:  Not  before  this  occurred,  and  all 
the  record  he  had  since  this  occurred  was  working 
out  there  and  selling  the  liquor,  and  it  was  arrests 
by  the  State  Liquor  Board. 

The  Court:    Has  Mr.  DePierris  any  record*? 

Mr.  Stewart:  Yes,  your  Honor.  It  is  a  juvenile 
record.  On  May  14,  1934,  a  petition  was  filed,  child 
without  guardianship,  both  parents  deceased,  disre- 
garded property  rights  of  others.  On  Septembei^  19, 
1934,  he  was  [12]  made  a  ward  of  the  court,  placed 
in  temporary  custody  of  foster  homes,  to  report  on 
probation  status. 

On  January  29,  1936,  he  was  placed  in  detention, 
no  details  given  or  charges  placed  in  this  detention. 
On  March  2,  1936,  he  was  given  a  suspended  com- 
mitment to  the  Washington  State  Training  School, 
Chehalis,  and  ordered  to  reside  wdth  his  brother, 
Wesley. 

Now,  the  only  other  charges  he  has  had  against 
him  were  when  he  has  been  acting  in  the  capacity 
of  a  bartender  in  1952.  Then,  on  January  7,  1953, 
in  Justice  Court,  Judge  Moore,  South  End,  domestic 
difficulty.  A  complaint  was  dismissed  on  the  wife's 
affidavit  and  the  costs  paid  by  the  defendant. 

I  might  state  that  in  the  course  of  our  investiga- 
tion and  from  information  that  we  received,  not 
from  either  Mr.  Stepich  or  Mr.  Hopkins,  and  from 


United  States  of  America  355 

information  received  by  the  bank  at  White  Center, 
it  was  learned  that  a  petition  had  been  circulated 
hy  the  White  Center  Lions  Club  and  the  White 
Center  Chamber  of  Commerce  in  behalf  of  Mr. 
Stepich.  Also,  at  one  of  their  regular  meetings,  an 
endorsement  for  Mr.  Stepich  was  acted  upon  ])y  the 
Eagles  in  the  White  Center  distiict.  A  petition  for 
Mr.  Hopkins  also  was  being  circulated  in  that  dis- 
trict, and  I  feel  confident  that  these  men  knew 
nothing  about  it.  It  was  circulated  by  somebody  else 
from  the  [13]  information  that  we  received  from 
the  bank.  I  might  state  that  those  two  petitioiis  have 
been  turned  over  to  their  attorneys  along  with  the 
letter  from  the  Eagles  and  they  can  present  it  to 
your  Honor  at  that  time. 

The  Court:  We  will  undoubtedly  have  a  recess 
in  these  proceedings  at  12:00  o'clock  until  some  later 
hour.  Until  then  w^e  wall  proceed.  I  will  be  glad  to 
hear  any  statement  that  defendants,  their  counsel, 
or  their  friends  wish  to  make  which  is  pertinent  to 
the  case,  and  I  wish  counsel  to  feel  the  Court  will 
have  time  to  hear  them  for  any  reasonable  state- 
ment no  matter  if  it  runs  into  the  afternoon.  Tlu* 
only  thing  is  I  will  probably  make  some  suggestions 
about  trying  to  write  up  some  forms  as  far  as  you 
can  go  wdth  them  during  the  noon  hour  so  as  to  save 
time  and  to  make  it  possible  that  the  judgments  and 
sentences  in  these  cases  and  any  orders  that  may  be 
difi'erent  from  the  judgments  and  sentences  can  be 
centered  today.  The  Court  must  do  it  today.  Proceed. 

Mr.  Toulouse:  Your  Honor,  on  behalf  oi'  all  of 
the  defendants,  since  the  ])riniary  qu(\stion  b(»i*ore 
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the  Court  at  this  time — the  Court  under  the  statute 
is  vested  with  the  discretion  of  either  fining  these 
people  or  incarcerating  them  in  a  penitentiary.  I 
am  of  the  opinion  that  considering  the  nature  of  the 
offense — this  [14]  offense  is  a  crime  of  omission.  It 
is  a  statutory  offense.  It  is  not  a  criminal  offense 
against  nature,  and  it  is  not  a  crime  in  any  sense 
against  the  rules  that  God  has  prescribed  that 
Christian  men  live  by.  It  is  strictly  on  the  same 
classification  as  a  person  failing  to  get  a  license.  It 
is  on  the  same  classification  as  an  individual  that 
fails  to  comply  with  some  statutory  requirement 
that  is  contained,  as  your  Honor  knows,  in  some 
thirty  or  forty  volumes  of  the  Federal  Code  and 
contained  in  innumerable  volumes  of  State  reports. 
In  this  particular  case,  it  seems  to  me  that  the 
quality  of  the  offense  certainly  with  respect  to  this 
particular  operation,  and  I  say  this  candidly  to 
your  Honor,  that  a  mountain  has  been  made  out  of 
a  mole  hill,  in  my  judgment,  to  bring  an  action  of 
this  nature  under  the  conspiracy  statute,  making  it 
equally  applicable  to  a  case  of  this  character  as 
would  be  applicable  to  a  case  involving  murder, 
larceny,  rape,  and  all  the  heinous  felonies,  and  to 
brand  these  people  as  people  of  that  stamp  is,  in 
my  judgment,  not  treating  the  offense  for  what  it  is. 
The  individuals  in  this  particular  case,  at  least  four 
of  them,  are  victims  of  circumstance,  and  at  least 
one  of  them  was  ceriainly  the  victim  of  an  honest 
judgment  with  reference  to  his  difference  of  opinion 
with  respect  to  State  law.  In  one  instance  he  re- 
versed the  [15]  State  law  in  the  Supreme  Court, 
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and  in  the  other  ease  it  wasn't  until  after  the  case 
went  to  the  Supreme  Court  twice  that  they  finally 
came  out  with  a  5-4  holding  as  to  the  Steele  Act, 
whether  or  not  that  was  constitutional. 

The  Court :  Mr.  Toulouse,  may  I  hear  your  com- 
ments on  the  facts  in  this  action? 

Mr.  Tovilouse:  Yes,  T  will  confine  myself  to  that. 
Mr.  Stepich  here  is  a  man  who  is  42  years  of  a^e. 
His  wife  is  a  teacher.  He  has  a  boy  11  years  old.  He 
has  had  five  years  service  in  the  Army.  Worked  in 
the  King  County  Park  Department  for  three  and 
a  half  years.  Past  chairman  of  the  March  of  Dimes, 
the  Red  Cross,  the  Good  Neighbor  Fund,  past  presi- 
dent of  the  White  Center  Commercial  Club,  Lions 
Club,  past  commander  of  the  American  Legion.  He 
is  the  West  Side  chairman  of  the  American  Legion 
boys  baseball,  and  he  has  no  previous  offenses.  I 
might  say  to  the  Court  that  here  is  a  petition  that 
I  received  from 

The  Court :  Would  you  kindly  read  the  substance 
of  it? 

Mr.  Toulouse  (Reading)  :  ^'We,  the  undersigned 
members  of  the  Lions  Club  and  White  Center  Com- 
mercial Club,  of  which  Mr.  Stepich  has  been  past 
commander,  we  at  this  time  here  affix  our  signatures 
stating  that  during  this  time  Mr.  Stepich  has  been 
a  100%  American  citizen  and  at  [16]  all  times  en- 
deavored to  work  for  the  betterment  of  the  district/"' 
Included  are  business  and  professional  men  who 
know  this  man.  There  a[)pear  in  the  neighborliood 
probably  of  75  or  80  signatures,  your  Honor,  of*  men 
in  that  grou]). 
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Now,  with  respect  to  Mr.  Stepich,  I  think  your 
Honor  has  the  evidence  in  mind.  In  that  particular 
matter,  it  is  true  that  he  was  out  there.  It  is  true 
that  he  is  guilty  by  view  of  the  fact  that  he  was 
guilty  of  association.  There  is  no  evidence  that  he 
committed  any  of  the  overt  acts  charged  in  the  in- 
dictment. He  was  there.  Certainly  there  is  no  evi- 
dence that  he  obtained  anything,  and,  as  Mr.  Stew- 
art said,  I  am  confident  that  he  never  received  any 
gift,  never  received  any  money,  never  received  any- 
thing from  the  entire  operation.  Well,  from  the 
facts  I  have  recited,  it  seems  to  me,  your  Honor, 
the  nature  of  this  particular  offense  as  to  a  man  of 
Stepich's  stamp,  you  just  couldn't  have  an  indi- 
vidii;)]  of  that  ])articular  stamp  committing  a  crime 
against  his  sovereign,  knowing  that  he  is  committing 
that  type  of  an  offense.  He  is  certainly  not  the  type 
of  man  this  Court  would  not  feel  free  to  have  at 
large  or  is  he  not  a  type  of  man  who  is  not  a  credit 
to  the  society  in  which  he  lives.  It  seems  to  me  that 
bearing  in  mind  the  only  purpose  of  punishment, 
that  this  is  a  proper  case  for  [17]  your  Honor  to 
exercise  judicial  discretion  and  equity,  and  that  true 
justice  demands  that  your  Honor  should,  in  my 
judgment,  as  to  the  defendant  Stepich  eithei*  sus- 
pend a  sentence  or  fine  the  individual  for  the  off'ense. 

Now,  as  to  the  defendant  Hopkins,  we  have  a  man 
that  has  a  wife  and  four  children.  He  has  a  little 
baby  coming  along  in  a  couple  of  weeks.  He  is  the 
past  president  of  the  Lions  Club  and  he  operated 
his  own  restaurant  in  the  White  Center  area  for  a 
mimber  of  vears.   He  now  vv^orks  at  the  Reliable 
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Fish  Market.  He  is  well  thought  of  in  his  entire 
community.  He  has  no  past  record  at  all.  His  con- 
nection with  the  offense  is  the  same  as  that  of  Step- 
ich,  as  Mr.  Stewart  has  said,  and  I  am  confident 
that  Mr.  Hopkins  never  received  one  penny  by  way 
of  gift,  money,  salary  or  otherwise.  He  was  there. 

I  likewise  have  a  petition  that  was 

The  Court:     Will  you  let  me  have  the  benefit  of 
the  substance  of  it? 

Mr.  Toulouse:     Yes,  your  Honor.  It  apparently 
was  received  by  Mr.  Stewart.  Anyway,  it  says : 

'^We,  the  undersigned  business  men  of  White 
Center  Business  District  of  our  own  free  will 
respectfully  submit  this  testimony  in  behalf 
of  Harold  Hopkins  and  urge  it  be  given  con- 
sideration. Harold  Hopkins  is  and  has  been  [18] 
for  several  years  a  substantial  businessman  in 
our  district.  He  is  well  liked  and  highly  re- 
spected. He  is  a  tireless  worker  in  community 
enterprises  and  unselfishly  devotes  his  time  and 
energy  to  helping  others  through  the  local  Lions 
Club  and  other  grou])s.  We  are  in  no  way  at- 
tempting to  prove  or  disapprove  any  connc^ction 
he  may  have  had  with  the  White  Center  Ath- 
letic Club.  We  ar(^  interested  in  having  the 
Court  know  that  as  fellow  Imsinessmen  we  re- 
gard Harold  Hopkins  as  a  good  citizen.'' 

To  my  mind  the  fact  that  those  businessmen 
would  put  their  signatures  on  that  type  of  a  stat(^- 
ment  speaks  far  more  eloquently  than  any  words 
T  might  possibly  have  to  say  at  this  time.  The  most 
I  can  say  is  that  certainly  considering  the  nature  of 
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the  offense  and  Hopkins'  connection  with  the 
offense  and  }he  stamp  of  the  man  as  demonstrated 
by  his  entire  life  as  demonstrated  by  the  confidence 
of  these  individuals  in  him  that  even  the  most 
sincere  advocates  of  incarceration  would  not  advo- 
cate it  would  be  in  the  interests  of  the  United 
States  or  in  the  interests  of  society  as  a  whole  to 
incarcerate  this  man.  I  certainly  think  a  fine  as 
stated  by  the  statute  where  your  Honor  is  given  a 
disjunctive  discretion,  that  a  fine  should  certainly 
operate  as  a  deterrent  and  give  [19]  this  man  a  real 
opportunity  to  rehabilitate  himself. 

Now,  as  to  the  defendant  Bert  DePierris,  you 
heard  his  only  offenses.  Mr.  Stewart  has  indicated 
to  the  Court  something.  Mr.  DePierris  is  now  35 
years  old,  and  so  when  these  things  occurred,  he 
must  have  been  about  15  and  he  became  a  ward  of 
tlu^  Court.  I  am  not  going  into  that  but  obviously 
the  circumstances  at  that  particular  age  were  a 
juvenile  problem.  It  certainly  should  have  no  in- 
fluence upon  the  Court  at  this  time  in  view  of  the 
fact  that  there  is  no  evidence  of  his  commission  of 
any  type  of  an  offense  involving  intent  or  of  a 
moral  nature  or  that  would  be  mala  in  se. 

The  Court:  Did  he  receive  any  punishment  in 
the  State  Court  on  account  of  this  offense'? 

Mr.  Toulouse:  Yes.  In  that  connection,  he  paid 
a  fine  in  the  State  Court  in  connection  with  being 
picked  up  for  selling  whiskey  out  there.  If  your 
Honor  recalls  his  testimony,  he  testified  that  later 
in  May,  right  after  Mr.  Daggett  w^as  out  there,  Mr. 
Felton   and  Mr.   DePierris  quit.   They   have  been 
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elsewhere  employed,  and  that  is  two  whole  years 
ago,  and  since  the  time  of  the  indictment  they  have 
been  prompt  in  coming  to  Court.  They  have  been 
])rompt  in  giving  their  probation  reports.  They  have 
])een  in  attendance  in  this  Court,  as  it  were,  for  two 
years,  and  Mr.  DePieiTis  has  paid  his  fine  [20] 
under  the  Steele  Act.  Since  that  time  his  conduct 
lias  been  good.  He  has  not  been  employed  in  any 
establishment  even  remotely  dealing  with  spiritous 
liquors.  He  has  been  longshoring  for  a  living,  and 
his  wife  and  his  daughter  are  right  here  in  town. 
It  seems  to  me  it  would  be  a  crying  shame  in  light 
of  the  fact  that  this  man  could  not  i)ossibly — he 
didn't  know  anybody  until  January,  1952,  and  he 
works  there  for  six  months,  and  I  think  the  showing 
is  he  worked  there  part  time,  and  he  made  alto- 
gether in  salary  some  $700.00  or  $800.00,  I  think 
it  was. 

Mr.  Felton,  to  come  to  him,  he  is  a  young  man, 
30  years  old.  He  has  two  children,  one  6  and  one  11. 
They  are  both  boys.  His  wife  and  he  live  here  in 
town.  He  has  never  been  in  any  trouble  since  the 
time  that  he  was  ])icked  up  involving  the  Steele 
Act,  and  he  paid  his  fine  in  both  instances  under  the 
Steele  Act.  Since  then,  some  two  years  ago,  his  con- 
duct has  been  impeccable. 

His  juvenile  record,  I  am  not  going  to  make  any 
further  comment  on  that.  I  think  the  Court  realizes 
at  that  time,  from  the  Court's  question,  that  he  was 
just  a  boy,  and  that  type  of  offense  has  not  been 
in  any  way  reproduced  in  the  last  19  years,  T  be- 
lieve it  is,  if  T  add  right,  so  certainlv  there  is  no 
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indication  that  Mr.  Pelton  has  not  lived  as  a  man 
of  good  character  other  than  this  [21]  particular 
Steele  Act  violation. 

Now,  as  to  both  of  these  bartenders,  there  is  one 
pertinent  comment  that  I  would  like  to  make.  It  is 
true,  your  Honor,  that  they  did  sell  whiskey.  It  is 
true,  however,  in  the  economic  scheme  of  things  that 
we  presently  have,  if  a  person  is  an  employee  and 
the  obligation  was  that  of  the  establishment  to  have 
this  stamp,  any  bartender  in  the  State  of  Washing- 
ton might  very  well  be  in  the  same  position  because 
his  employer  perhaps  failed  to  get  a  stamp. 

The  Court:  I  will  have  to  interrupt  you  here. 
Can  you  be  back  at  lil.^"? 

(Allparties  nod  assent.) 

The  Court:  In  the  meantime,  if  you  can  get 
started  on  any  part  of  the  typewriting  work  that 
might  be  of  convenience  in  the  case,  I  wish  you 
would  try  to  do  that  and  try  to  make  arrangements 
in  this  particular  case  to  have  necessary  typographi- 
cal assistance  until  the  job  is  completed  on  this  day. 
The  Court  is  recessed  vmtil  1:15  o'clock  this  after- 
noon, at  which  time  we  will  resume  this  hearing. 

(Whereupon  the  Court  recessed  at  12:00 
o'clock  noon  and  reconvened  at  1:15  p.m.,  at 
which  time  the  following  occurred.) 

The  Court :  I  wish  to  resume  the  hearing  in  [22] 
Cause  No.  48570.  May  the  record  show  that  all 
counsel  are  present  and  all  parties  are  present  and 
represented  f 

Mr.  Harris:     Yes,  your  Honor. 

Mr.  Spiller:     Yes,  sir. 
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The  Couii::  You  may  ])rocced,  Mr.  Toulouse, 
with  your  statement. 

Mr.  Toulouse:  Your  Honor,  I  have  fairly  well 
completed  my  remarks  with  respect  to  Mr.  Felton, 
^Ir.  Stepich,  Mr.  DePierris  and  Mr.  Hopkins.  I 
would  now  like  to  say  something  with  respect  to 
Mr.  Desimone.  As  related  by  Mr.  Stewart  and  as 
1  recast  the  facts  as  I  know^  them  to  be,  the  Court 
has  before  it  in  Mr.  Desimone  a  man  who  comes  of 
a  good  family,  who  is  now  49  years  old.  I  think  the 
report  will  further  disclose,  although  Mr.  Stewart 
has  not  alluded  to  it,  that  Mr.  Desimone  is  not  a 
well  man.  He  is  a  man  that  has  a  heart  condition. 
T  think  he  has  some  background  of  diabetis.  So  here 
we  have  a  man  that  is  well  beyond  the  middle  span. 

The  Court:  If  he  feels  ill  at  this  time,  be  sure 
to  let  him  sit  dowTi. 

Mr.  Toulouse :  Oh,  I  will,  your  Honor.  We  have 
a  man  that  is  married,  who  has  had  the  one  wife, 
one  child.  It  is  not  alluded  to  but  apparently  Mr. 
Stewart  has  stated  what  a  fine  family  he  comes 
from.  It  might  also  be  stated  that  his  child  is  cer- 
tainly a  credit  to  [23]  society.  She  is  a  girl  who 
graduated  with  honors  from  the  University.  It 
might  also  be  said  if  we  viewed  Mr.  Desimone 's  life 
from  1935  or  1936,  taken  as  a  whole,  it  is  a  picture 
of  a  man  come  from  a  good  Italian  family;  that  for 
some  reason  or  other  he  is  like  the  strayed  or  lost 
sheep.  He  has  strayed  in  this  sense  of  the  word — 
that  he  has  found  himself  in  a  business,  the  tavern 
business,  which  was  a  circumstance — and  I  say  a 
civcumstance  advisedly — from  w^hicli  pJl  these  pr<>- 
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ceedings  and  other  proceedings  have  flowed.  In 
short,  it  was  the  occasion  that  brought  about  the 
offenses  that  he  has  committed  against  the  law,  all 
more  or  less  having  to  do  with  operating  a  tavern 
or  operating  a  business  that  had  pin  ball  machines 
or  being  connected  with  a  business  that  bought  or 
sold  spiritous  liquor. 

Now,  I  say  this  to  your  Honor,  that  in  this  coun- 
try as  it  exists  today  under  the  law^,  since  the  pas- 
sage of  the  18th  Amendment,  apparently  buying  and 
selling,  storing  or  drinking  whisky  is  condoned  b.y 
the  Legislature  of  the  United  States.  Men  like  Mr. 
Desimone  got  into  the  business  and  they,  I  might 
say,  must  have  become  involved  in  politics  one  way 
or  the  other.  I  think  the  evidence  shows  that  ulti- 
mately Mr.  Desimone 's  enterprise  out  here  was 
taken  over  by  the  Brooks  Realty  Company  in  a 
foreclosure  proceeding  in  King  County.  [24] 

Mr.  Desimone  right  now  is  a  man  that  is  crowding 
50  years  old.  He  is  ashamed  of  the  fact  that  he  spent 
the  larger  portion  of  his  life  trying  to  maintain 
himself  in  a  position  in  society  by  running  this  type 
of  business;  that  he  got  himself  involved  with  real 
estate  men,  politicians,  perhaps  others,  that  put  him 
where  he  is  now — walking  horses  out  on  the  race 
track  for  a  living,  cooling  them  off  as  it  w^ere.  I  am 
convinced  that  had  this  same  man  stayed  within  the 
fold  of  his  family  and  the  business  that  he  knows 
something  about,  running  or  helping  to  run  the 
public  market,  that  he  wouldn't  be  before  this  Court 
today. 

It  is  the  occasion  of  sin  that  brings  about  sin. 


United  States  of  Ayaerica  365 

It  is  the  occasion  or  the  circumstance  of  being  con- 
nected with  taverns,  pinball  machines,  etc.,  and  per- 
haps that  has  brought  about  the  position  that  he 
finds  himself  in  before  this  Court  today. 

The  Court  will  note  from  his  record,  and  I  say 
this  advisedly,  that  there  is  nothing  in  his  record 
that  speaks  of  any  type  of  a  crime  of  a  moral  na- 
ture, and  that  interests  me.  In  other  words,  there 
is  not  one  word  in  that  entire  record,  which  involves 
a  lot  of  offenses  of  omission  primarily,  that  indi- 
cates that  the  man  ever  had  an  amoral  bent. 

I  could  say  that  amongst  many  he  has  been  [25] 
regarded  when  he  had  money  as  generous,  as  kind, 
and  as  charitable.  There  are  many  in  this  community 
that  have  profited,  from  boys  clubs  on  down,  by 
reason  of  his  goodness  of  heart  and  his  charity.  I 
think  that  if  the  Court,  consonant  wdth  its  obliga- 
tion to  have  people  respect  the  law^s  of  the  United 
States  and  comply  with  them,  could  find  it  within 
its  heart  and  within  the  ambit  of  clemency,  which 
I  consider  to  be  the  greatest  of  all  judicial  virtues, 
to  send  this  man  back  into  the  bosom  of  his  family, 
perhaps  under  some  sort  of  a  suspended  sentence 
or  probation  to  his  brother  who  is  here  in  Court 
today,  I  think  this  Court  should  do  so.  I  think  that 
under  those  circumstances  the  occasion  of  this  man 's 
offenses  has  been  removed.  Time  has  removed  them. 
Time  sometimes  cures  all  ills.  He  no  longer  has  any 
gambling  machines,  and  as  your  Honor  knows  they 
are  expensive  things.  He  no  longer  has  any  money. 
He  no  longer*  has  any  business.  He  no  longer  has 
any  taverns,  and  he  hasn't  had  them  for  some  ])('- 
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riod  of  time.  Almost  two  years  have  elapsed  since 
he  was  indicted  on  the  particular  offense  in  question. 
He  has  stayed  in  attendance  on  this  Court.  He  has 
certainly  been  faithful,  from  the  standpoint  that 
he  can  be  faithful,  to  incur  the  respect  of  men  such 
as  Mr.  Stepich,  Mr.  Hopkins,  Mr.  Felton  and  Mr. 
DePierris,  that  is  honorably  he  has  stood  up  to  the 
position  that  it  was  his  duty  [26]  as  a  man  to  say 
it  was  his  individual  responsibility  and  not  theirs 
that  brought  about  the  circumstances  in  which  they 
find  themselves.  Certainly  there  is  not  too  much  to 
say  of  a  man  who  can  face  up  to  an  obligation  to  his 
fellow  men.  That  likewise  is  a  tribute  to  a  virtue 
that  inheres  in  Mr.  Desimone.  I  can't  think  of  any 
Lii'eater  virtue  that  a  man  can  have  than  to  be  frank, 
honest,  and  candid  beside  those  people  that  he  feels 
obligated  to,  that  he  has  placed  in  a  position  of 
jeopardy,  and  to  be  honest  about  it.  It  is  a  virtue 
that  I  admire. 

I  repeat  that  I  think  that  this  Court  could  in 
justice  and  in  clemency  permit  Mr.  Desimone  to  be 
restored  to  the  bosom  of  his  family  under  some  sort 
of  a  probationary  arrangement.  He  has  no  funds  to 
speak  of.  Perhaps  some  sort  of  a  fine  which  could 
be  paid  over  a  period  of  time  might  be  worked  out 
to  insure  his  good  conduct  and  his  respect  for  the 
law.  I  do  think  that  it  w^ould  be  a  sin  and  a  shame 
not  to  permit  this  strayed  sheep  to  be  given  an  op- 
poi'tunit.y  to  rehabilitate  himself.  He  stayed  within 
that  framework  as  I  say  for  almost  two  years. 

It  is  too  much  to  expect  that  all  of  these  defend- 
nnts  since  thev  have  conducted  themselves  as  this 
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Court  might  very  well  believe  from  all  of  the  evi- 
dence [27]  and  from  Mr.  Stewart's  report,  in  a 
manner  that  is  consonant  with  the  spirit  of  real 
citizenshi]),  is  it  too  much  to  expect  that  on  a  pro- 
bationary sentence  of  some  sort  that  all  five  of  these 
men  would  not  continue  to  do  so  i  In  my  judgment, 
the  best  interests  of  the  United  States  would  be 
subserved  by  certainly  compensating  the  United 
States  to  the  extent  of  the  expense  it  has  been  put 
to  in  this  matter;  that  the  interests  of  society  are 
best  subserved  by  permitting  these  men,  who  are 
not  malefactors  from  the  standpoint  of  moral  con- 
siderations, to  be  restored  to  the  bosoms  of  their 
families;  and  that  some  sort  of  a  suspended  sen- 
tence would  be  all  that  the  law  should  require  until 
one  or  more  of  them  might  evidence  an  amoral 
tendency  of  some  sort  or  other. 

I  respectfully  plead  to  the  Court  for  clemency  for 
these  five  men,  and  in  doing  so,  I  am  speaking  from 
my  heart,  not  necessarily  logically  but  from  the 
depths  of  my  heart.    That  is  all,  your  Honor. 

The  Court :  Mr.  Spiller,  do  you  wish  to  say  some- 
thing'? 

Mr.  Spiller:  I  don't  think  I  can  add  anything  to 
what  Mr.  Toulouse  has  said,  if  the  Court  please. 

The  Court:  I  wish  each  of  the  defendants  to 
know  the  Court  would  welcome  anything  you  may 
wish  to  say,  and  I  want  to  remind  you  that  so  fai* 
as  I  know  [28]  this  will  be  the  last  opportunity  we 
will  have  to  discuss  your  cases  together.  This  Court 
does  not  receive  piivate  communications  about  cases 
before  or  after  trial,  and  I  wish  vou  to  have  that  in 


368  Peter  Desimone,  et  at.,  vs, 

mind  and  to  know  that  the  Court  will  welcome  any 
statements  you  may  wish  to  make ;  if  you  ever  will 
wish  to  make  any  statements,  I  want  to  hear  them 
now,  because  this  is  the  time  when  the  Court  earn- 
estly will  consider  anything  that  any  one  of  you  may 
wish  to  say.  Also,  if  any  member  of  your  family 
might  wish  to  make  a  statement,  I  will  likewise 
earnestly  consider  any  such  statement. 

Mr.  Desimone? 

Mr.  Eichard  Desimone :  I  am  Richard  Desimone, 
Pete's  brother.  Our  family  knows  that  Pete  has 
strayed  and  hasn^t  been  a  leading  citizen  of  Seattle, 
but  we  also  feel  that  he  hasn't  committed  a  big  crime 
or  a  crime  against  society  that  would  prohibit  him 
froni  becoming  a  useful  citizen  again.  The  family 
would  like  to  w^elcome  him  back,  and  we  stand  ready 
to  help  him  financially  or  any  other  way  possible. 

The  Court :  Does  any  one  else  wish  to  make  any 
statement  for  any  one  of  the  defendants  %  I  will  hear 
from  Mr.  Peter  Desimone  now  if  he  wishes  to  make 
any  statement  in  his  own  behalf. 

Mr.  Peter  Desimone :    I  have  nothing  to  say.  [29] 

The  Court :     Any  one  else  ^. 

Mr.  Stei)ich :  I  have  never  knowingly,  wilfully,  or 
intentionally  tried  to  conspire  against  the  United 
States  Government.  I  have  a  wife  and  family  and 
a  business.  I  know  you  judge  me  as  it  is.  I  would 
apx^reciate  your  consideration.  Thank  you,  very 
much. 

The  Court:  Mr.  Hopkins,  did  you  wish  to  say 
anything  ? 

Mr.  Hopkins :    Your  Honor,  I  am  in  accord  with 
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Mr.  Stepich.  I  did  not  intentionally  or  any  other 
way  try  to  defraud  the  Government,  and  I  leave  it 
at  your  mercy,  sir. 

The  Court:     Mr.  Felton? 

Mr.  Felton:     No,  sir. 

The  Court:     Mr.  DePierris? 

Mr.  DePierris:     No,  sir. 

The  Court:  Is  there  any  member  of  the  family 
or  a  friend  or  relative  of  any  one  of  the  defendants 
who  might  wish  to  make  a  statement? 

(No  answer.) 

The  Court:  It  is  the  judgment  and  sentence  of 
the  Court  that  you  and  each  of  you,  the  defendants, 
Peter  Desimone,  John  Stepich,  Harold  Hopkins, 
Russell  W.  Felton  and  Bert  DePierris  are  guilty 
as  charged  in  Count  I  of  this  indictment  against 
you,  that  being  the  only  count  [30]  in  the  indict- 
ment, and  that  in  respect  to  that  count  each  of  you 
is  convicted. 

It  is  the  further  judgment  and  sentence  of  the 
Court  that  you,  the  defendant,  Peter  Desimone,  be 
committed  to  the  custody  of  the  Attorney  General 
of  the  United  States  for  confinement  in  the  United 
States  Penitentiary  at  McNeil  Island  or  sucli  other 
like  institution  as  the  Attorney  General  or  his 
authorized  representative  may  by  law  designate  for 
the  j)eriod  of  eighteen  months.  There  will  be  no  fine 
in  connection  with  Mr.  Desimone 's  sentence. 

What  the  Court  has  just  said  and  what  the  Court 
will  say  as  to  the  sentence  as  to  each  defendant  is  to 
be  related  to  Count  T,  that  being  th(^  only  count  in 
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the  indictment.  I  wish  the  written  form  of  the 
judgment  and  sentence  to  so  show. 

It  is  the  the  judgment  and  sentence  of  the  Court 
that  you,  the  defendant.  John  Stepich,  be  committed 
to  the  Custody  of  the  Attorney  General  of  the 
United  States  for  confinement  in  the  King  County 
Jail  or  such  other  like  institution  as  the  Attorney 
General  or  his  authorized  representative  may  by  law 
designate  for  the  period  of  fifteen  days  and,  further, 
that  you  pay  a  fine  to  the  United  States  in  the  sum 
of  Fifteen  Hundred  Dollars  and  stand  committed 
until  that  fine  is  paid.  [31] 

It  is  the  judgment  and  sentence  of  the  Court  that 
you,  the  defendant,  Harold  Hopkins,  be  committed 
to  the  custody  of  the  Attorney  General  of  the  United 
States  for  confinement  in  the  King  County  Jail  or 
such  other  like  institution  as  the  Attorney  General 
of  the  United  States  may  by  law  designate  for  the 
period  of  fifteen  days  and,  further,  that  you  pay  a 
fine  to  the  United  States  in  the  sum  of  Twelve  Hun- 
dred Dollars  and  stand  committed  until  that  fine  is 
paid. 

As  to  the  defendant,  Russell  W.  Pelton,  it  is  the 
judgment  and  sentence  of  the  Court  that  you  be 
committed  to  the  custody  of  the  Attorney  General 
of  the  United  States  for  confinement  in  the  King 
County  Jail  or  such  other  like  institution  as  the 
Attorney  General  of  the  United  States  or  his  law- 
fully appointed  representative  may  by  law  designate 
for  the  period  of  thirty  days,  provided,  however, 
that  execution  of  this  sentence  be  suspended  and  the 
defendant  be  placed  on  probation  for  the  period  of 
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one  year,  upon  the  conditions  that  during-  that  time 
yon  do  not  violate  any  law  of  the  United  States  or 
of  any  state  or  community  where  you  may  be ;  that 
you  do  not  unlawfully  possess,  handle  or  dispose  of 
any  sort  of  intoxicating  liquors;  that  you  comply 
with  all  the  terms  and  conditions  of  the  United 
States  statute  relating  to  probation  and  make  re- 
ports to  the  [32]  probation  officer  as  required  by 
him. 

As  to  the  defendant,  Bert  DePierris,  it  is  the 
judgment  and  sentence  of  the  Court  that  you,  the 
said  defendant,  be  committed  to  the  custody  of  the 
Attorney  General  of  the  United  States  for  confine- 
ment in  the  King  County  Jail  or  such  other  like 
institution  as  the  Attorney  General  or  his  author- 
ized representative  may  by  law  designate  for  the 
period  of  sixty  days,  provided,  however,  that  the 
execution  of  this  sentence  shall  be  suspended  and 
you  be  placed  on  probation  for  the  period  of  two 
years  upon  the  conditions  that  you,  during  that 
time,  do  not  break  any  laws  of  the  United  States  or 
of  any  state  or  community  where  you  may  be;  that 
you  do  not  unlawfully  possess,  handle  or  dispose  of 
intoxicating  liquors  in  any  form;  and  that  you  fur- 
ther comply  with  all  the  terms  and  conditions  of  the 
United  States  statute  relating  to  probation  and 
make  reports  to  the  y)robation  officer  as  re^quii'ed  by 
him. 

Is  there  any  issue  in  this  case  not  now  disposed 
of  by  the  orally  announced  judgment  and  sentence 
of  the  Court  and  by  the  other  rulings  preceding 
such  oral  announcement? 
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Mr.  Toulouse:  Your  Honor,  there  is  one  thing. 
On  this  fine  of  $1,500.00,  I  am  not  quite  clear  on 
Mr.  Stepich  and  Mr.  Hopkins,  their  fines,  is  your 
Honor  going  [33]  to  fix  a  time  within  which  that 
would  have  to  be  paid  ? 

The  Court:  I  wish  it  paid  right  away.  It  will 
have  to  be  paid  and  thereafter  the  Court's  approval 
should  be  obtained  before  they  are  released  from 
the  Marshal's  custody. 

Are  there  any  other  matters  now? 

Mr.  Spiller:  May  I  make  a  request  of  the  Court 
in  this  connection  ?  Would  it  be  possible  to  talk  with 
these  defendants  for  a  few  moments  in  the  At- 
torneys' Room  before  they  are  taken  into  custody? 

The  Court :  No.  That  request  is  denied.  You  may 
discuss  any  matters  with  them  after  they  are  taken 
into  custody. 

How  much  time  will  you  need,  Mr.  Harris  ? 

Mr.  Harris :  I  w^ould  assume  by  3 :00  or  3 :15  we 
might  very  w^ell  have  all  these  completed  by  then. 

The  Court :  T  think  that  is  a  little  bit  early,  Mr. 
Harris.  I  think  the  Court  should  excuse  counsel 
until  4:00  o'clock,  and  the  Court  will  do  that. 

I  want  to  discuss  one  point  with  counsel  and  these 
defendants  about  the  matter  of  paying  the  fine.  The 
Court  would  have  no  objections,  if  they  can  make 
some  reasonable  assurances  and  arrangements,  to 
their  paying  of  their  fines  within  six  months.  I 
have  no  objection  to  the  giving  of  six  months'  time 
within  which  to  [34]  pay  the  fines. 

Mr.  Harris:  I  have  no  objection  either,  your 
Honor. 
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The  Court:  Then  I  wish  you  would  state  that. 
If  at  any  time  before  the  termination  of  execution 
by  the  defendant,  Mr.  Stepich,  and  the  defendant, 
Mr.  Hopkins,  they  appear  in  Court  and  make  rea- 
sonable assurances  then  and  there  to  the  Court  that 
they  can  pay  the  fine  within  six  months,  thereupon 
the  Court  will  modify  this  sentence  as  to  the  re- 
quirement that  they  stand  committed  until  the  fine 
is  paid.  Pending  their  appearance  and  explanation 
satisfactory  to  the  Court,  they  will  be  subject  to 
the  order  to  stand  committed  until  the  fine  is  paid. 

Mr.  Harris:  Does  your  Honor  wish  that  lan- 
guage incorporated  in  the  judgment  itself? 

The  Court:  I  doubt  the  necessity  of  it,  but  \ 
will  say  to  them  orally  the  Court  will  consider 
modifying  the  sentence  to  that  extent  if  they  will 
do  that. 

Mr.  Toulouse:     That  is  understood,  your  Honoi*. 

The  Court:  The  written  form  of  the  judgment 
and  sentence  will  not  have  that  explanation  or  that 
detail,  but  I  say  on  the  record  if,  before  the  time 
is  ended  during  which  they  are  required  to  serve 
a  sentence,  they  appear  in  Court — and  I  ask  the 
Marshal  to  assist  [35]  them  in  appearing  in  Court 
— and  can  assure  the  Court  in  some  reasonable  way 
of  an  arrangement  to  pay  the  fines  within  six 
months  thereafter,  the  Court  will  approve  of  a 
modification  and  will  modify  the  written  form  of 
the  judgment  and  sentence  so  as  to  permit  them 
to  do  that. 

Mr.  Toulouse:  Your  Honor,  T  have  oiu^  more 
([uestion.    I  have  advised  the  defendants  with   ir- 
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spect  to  the  law  relating  to  appeals  to  the  Ninth 
Circuit  Court  of  Appeals,  and  I  was  wondering 
what  your  Honor's  attitude  is  with  respect  to  the 
period.  There  is  a  ten-day  period  apparently  in 
which  to  give  notice  of  appeal.  Would  your  Honor 
permit  these  individuals  to  be  at  large  during  that 
ten-day  period? 

The  Court:  No.  The  order  now  is  that  each  of 
the  defendants  as  to  whom  no  suspension  of  execu- 
tion was  ordered  be  now  remanded  to  the  Marshal 
for  delivery  into  the  custody  of  the  Attorney  Gen- 
eral for  execution  of  sentence.  I  think  there  is  a 
rule  that  w^ould  apply  to  the  situation  about  their 
intentions,  certain  intentions  to  appeal.  If  they  gixo 
notice^  of  appeal,  the  Court  will  upon  request  there- 
after, but  not  until  then,  discuss  the  matter  of 
supersedeas  and  appeal  bond. 

Is  there  anything  else  in  this  connection?  Then 
the  defendants  Desimone,  Stepich  and  Hopkins 
are  [36]  now  remanded  to  the  Marshal  for  delivery 
into  the  custody  of  the  Attorney  General  for  execu- 
tion of  sentence.  The  defendants  Felton  and  De 
Pi(^rris  Avill  ])e  subject  to  suspension  of  execution 
upon  the  conditions  stated,  and  they  are  not  re- 
nijiiicled.  Tiiey  are  excused  until  4:00  o'clock.  Like- 
wise those  who  are  remanded  are  excused  until  4 :00 
oV'-ock.  All  counsel  are  excused  until  4:00  o'clock. 
It  is  necessary  that  all  counsel  be  present  as  well 
as  all  defendants  at  that  time.  They  may  now  be 
excused. 

(At  this  time  proceedings  were  recessed  until 
4:00  o'clock  p.m.  this  day,  at  which  time  the 
following  occurred.) 
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The  Court:     You  may  proceed  now,  Mr.  Harris. 
Mr.  Harris:     Yes,  your  Honor. 
The  Court:     Counsel,  will  you  have  the  defend- 
aiits  in  the  Desimone  case  all  come  forward? 

(All   counsel    and   all   defendants   come   for- 
ward.) 

Mr.  Harris:  For  your  Honor's  consideration,  T 
am  first  submitting  to  the  Court  the  judgment  and 
sentence  as  applied  to  Peter  Desimone. 

The  Court:  Have  counsel  had  a  chance  to  look 
this  over? 

Mr.  Toulouse:     We  have,  your  Honor. 

Mr.  Spiller:     Yes,  your  Honor.  [37] 

The  Court:  Do  you  see  any  errors  or  omissions 
in  it? 

Mr.  Spiller:     We  have  noticed  none,  your  Honor. 

Mr.  Toulouse:     We  find  none. 

The  Court:  Does  anyone  know  of  any  legal 
reason  or  any  other  reason  that  amounts  to  a  legal 
reason  why  these  judgments  and  sentences  should 
not  be  entered  now  in  their  written  form  ? 

Having  in  mind  what  has  already  been  heard  and 
said  and  considered,  and  not  hearing  anything  to 
the  contrary  now,  the  Court  does  order  that  this 
judgment  and  sentence  and  order  of  conmiitment 
as  to  the  defendant  Peter  Desimone  be  now  entered 
and  that  defendant,  in  accordance  therewith,  be  re- 
manded to  the  Marshal  for  delivc^ry  into  the  custody 
of  the  Attorney  General  for  execution  of  sentence. 

Mr.  Harris:  Now,  handing  you  the  Judgment  in 
reference  to  John  Stej)icli 
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The  Court:  Are  there  any  errors  or  omissions 
in  that? 

Mr.  Toulouse:     None,  your  Honor. 

Mr.  Spiller:     None,  your  Honor. 

The  Court:  I  have  put  a  stroke  below  the  first 
two  letters  in  the  Avord  '^ stand''  at  the  end  of  line  5 
on  the  second  page.  There  was  an  [38]  uninten- 
tional spacing  between  the  two  letters.  This  will 
indicate  drawing  them  together  in  the  same  word. 

Mr.  Spiller:     No  objection  to  that,  your  Honor. 

The  Court:  In  that  case  as  to  the  defendant 
John  Stepich,  let  this  judgment  and  sentence  and 
order  of  commitment  in  written  form  be  now  en- 
tered and  the  defendant  remanded  to  the  Marshal 
for  delivery  into  the  custody  of  the  Attorney  Gen- 
eral for  execution  of  sentence. 

Mr.  Harris:  Handing  to  the  Court  for  its  con- 
sideration the  judgment  and  sentence  for  Harold 
Hopkins 

The  Court:  In  that  case,  as  to  the  defendant 
Harold  Hopkins,  let  the  judgment  and  sentence  in 
written  form  carrying  into  effect  the  Court's  previ- 
ous oral  ruling  be  now  entered,  whereby  that  de- 
fendant is  remanded  to  the  marshal  for  delivery 
into  the  custody  of  the  Attorney  General  for  execu- 
tion of  sentence. 

Mr.  Harris:  At  this  time  I  hand  the  Court  for 
its  consideration  the  judgment  and  sentence  of 
Russell  W.  Felton.  I  w^ould  like  to  call  to  your 
Honor's  attention  that  on  page  2,  line  8,  we  have 
inserted  the  word  **any"  after  the  word  ^^in"  and 
before  the  word  '^form." 
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The  Court:  Does  anyone  have  any  doubt  that 
•'any  form"  relates  to  the  intoxicating  liquor? 

Mr.  Spiller:  Well,  I  just  want  to  be  sure  that 
the  word  '^ unlawfully''  is  before  that.  Yes,  I  think 
it  is.  [39]    I  think  that  is  all  right. 

The  Court:  Has  anyone  any  objection  as  to  the 
length  of  the  probationary  period  of  one  year? 
Does  anyone  conceive  of  any  illegality  in  that 
period  ? 

Mr.  Spiller:     I  know  of  none,  if  the  Court  please. 

The  Court:  Hearing  none,  this  judgment,  sen- 
tence, order  of  suspension  of  execution  ther(M)f,  and 
order  of  probation  will  now  be  entered,  and  the 
defendant,  in  pursuance  thereof,  is  now  discharged 
from  the  Marshal's  custody  upon  the  terms  and 
conditions  of  said  order  of  probation  and  order  of 
suspension  of  execution  of  sentence.  The  defendant 
Russell  W.  Felton's  bond  is  discharged  and  his 
bondsman  exonerated,  and  he  may  go  hence  with- 
out day  subject,  however,  to  the  conditions  of  that 
j)robation  order  and  suspension  of  execution  order. 

Mr.  Harris:  Now  handing  to  the  Court  for  its 
consideration  the  judgment,  sentence  and  order  of 
probation  of  the  defendant  Bert  DePierris 

The  Court:  Has  anyone  any  legal  or  factual 
objection  to  the  period  of  two  years  as  the  proper 
and  legal  period  of  probation  in  this  case  as  to  this 
defendant? 

Mr.  Toulouse :     I  know  of  none.  [40] 

Mr.  Spiller:     I  know  of  none. 

Mr.  Harris:    No,  sir. 

The  Court:     In  this  case,  subject  to  the  terms 
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and  conditions  of  the  order  of  suspension  of  execu- 
tion of  sentence  and  order  of  probation,  let  this 
judgment,  sentence  and  order  of  probation  be  en- 
tered and  the  defendant  is  discharged  from  the 
Marshal's  custody  and  his  bond  and  bondsman  are 
discharged. 

Now,  is  there  anything  else  as  to  any  other  thing 
in  this  case  at  this  time? 

Mr.  Harris:     No,  your  Honor. 

Mr.  Spiller:  If  the  Court  please,  may  I  give  a 
notice  of  appeal  on  behalf  of  all  of  the  defendants  ? 
I  would  like  to  serve  Mr.  Harris,  as  United  States 
Attorney,  with  a  copy  of  that,  and  I  would  like  to 
ask  the  Court,  if  you  will,  to  fix  an  amount  of  bond 
by  way  of  supersedeas  or  otherwise,  pending  the 
filing  and  completion  of  the  appeal. 

The  Court:  Mr.  Harris,  are  you  prepared  to 
respond  as  to  what  the  Government  thinks  the 
amount  should  be  of  the  bond? 

Mr.  Harris:  Yes.  I  think  at  this  time  that  the 
Government  would  not  oppose  a  bond  in  the  amount 
— as  to  some  of  the  defendants  it  would  have  to 
vary. 

The  Court :  Do  counsel  wish  to  have  a  short  [41] 
conference  and  then  advise  the  Court? 

Mr.  Toulouse :     Thank  you,  your  Honor. 

Mr.  Spiller:    Thank  you,  your  Honor. 

The  Court :  Very  well.  Counsel  and  the  defend- 
ants may  step  aside  temporarily. 

Do  you  wish  the  notice  of  appeal  to  be  now  filed  ? 

Mr.  Spiller:     Yes. 
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The  Court:     It  will  be  filod. 
(Recess.) 

The  Court:     Are  you  ready  to  proceed? 

Mr.  Harris:     Yes,  your  Honor. 

The  Court:  What  would  you  lila^  to  say  about 
the  bond,  gentlemen? 

Mr.  Harris:  Possibly  I  should  speak  first.  My 
understanding  is  that  the  defendants  prior  to  the 
trial  and  prior  to  the  sentence  today  were  on  ])ond 
in  the  amount  of  $500.00.  The  Government  would 
take  this  position,  in  view  of  the  sentences  imposed, 
that  the  bond  should  not  be  substantially  increased 
except  as  far  as  the  defendant  Peter  Desimone  is 
concerned,  and  the  Government  would  recommend 
an  amount  in  the  proximate  sum  of  $2500.00. 

The  Court:  Would  other  counsel  like  to  make  a 
statement? 

Mr.  Toulouse:  The  only  remark  I  would  make 
in  [42]  that  regard,  your  Honor,  is  that  Mr.  Desi- 
mone has  been  in  attendance  upon  this  Court  for 
a  period  of  two  years  on  a  $500.00  bond.  Consid- 
ering the  circumstances  of  the  case  and  in  the  light 
of  what  Mr.  Harris  has  said,  there  certainly  would 
be  no  reason  for  this  Court  increasing  the  bond 
beyond  $1,000.00  in  my  judgment.  Mr.  Desimone 's 
family  ties  are  here.  He  has  be(^n  in  attendance 
upon  this  Court  for  nearly  two  years.  There  is  no 
reason  for  the  Couii:  to  believe  that  he  wouldn't 
respond. 

The  Court:  Sometimes  it  changes  one's  attitude^ 
ill  respect  to  those  considerations  you  are  mention- 
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ing  when  the  impact  of  the  final  disposition  of  the 
case  comes. 

Do  you  wish  to  say  something,  Mr.  Spiller? 

Mr.  Spiller:     No.   I  think  not. 

The  Court :  I  believe,  considering  the  cost  of  the 
bond  and  all  that  has  been  said  on  this  occasion, 
also  during  the  trial  and  before  the  trial,  the  Court 
ought  to  fix  the  bond  in  the  sum  of  $2,000.00  as  to 
the  defendant  Desimone,  and  that  is  the  order  of 
the  Court,  $2,000.00  bond,  surety  or  cash — that  is 
commercial  surety  or  cash  bond. 

As  to  the  others,  the  Court  will  not  make  any 
ruling  increasing  the  bond  in  view  of  the  fact  that 
the  Government  does  not  request  it.  [43] 

Mr.  Harris:  The  present  bond  will  not  suffice, 
though,  as  I  understand  it,  and  a  new  bond  will 
have  to  be  issued. 

The  Court:  There  is  no  question  in  my  mind 
about  that.  There  will  have  to  be  a  new  bond  in 
each  case. 

Mr.  Spiller:  May  I  ask  one  question?  Does  the 
Court  fix  the  bond  at  $500.00,  also,  for  the  two  men 
as  to  whom  there  was  a  suspension  and  probation? 

The  Court:  If  it  is  requested  that  a  bond  be 
fixed,  the  answer,  of  course,  is  yes. 

Mr.  Spiller:  Is  there  a  request  for  a  bond  for 
them  in  view  of  the  fact 

The  Court:  Yes.  The  Court  makes  that  order 
whether  there  is  a  request  for  it  or  not  and  under 
the  same  conditions.  It  will  be  either  a  commercial 
surety  bond  or  a  cash  bond  in  each  instance,  and 
as  to  the  defendants  Stepich,  Hopkins,  Felton  and 
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DePierris,  the  amount  of  the  appeal  bond  is  fixed 
in  the  sum  of  $500.00. 

Unless  there  is  something  to  the  contrary,  my 
understanding  at  this  time  is  that  the  United  States 
Commissioner  has  authority  to  approve  appeal 
bonds,  is  that  true? 

Mr.  Harris:     That  is  my  understanding. 

The  Court:  If  counsel  will  show  the  Court  [44] 
some  different  authority,  I  will  consider  what  coun- 
sel may  say,  but  I  wish  the  Commissioner  to  attend 
to  all  bond  approving  unless  there  is  some  reason 
why  he  should  not. 

Is  there  anything  else  to  be  said? 

Mr.  Harris:  We  have  this  problem,  your  Honor 
— and  frankly  I  can't  answer  the  Marshal — as  to 
Felton  and  DePierris.  In  view  of  the  fact  that  they 
have  filed  notice  of  appeal  and  your  Honor  set  the 
bond  at  $500.00  they  are  remanded  to  the  custody 
of  the  Marshal  until  they  have  posted  that  bond. 
At  least  that  is  my  understanding. 

The  Court:  They  cannot  just  stay  out  if  they 
are  dissatisfied  with  it.   They  ought  to  be  remanded. 

Mr.  Harris:     That  is  correct. 

The  Court:  In  view  of  the  notice  of  appeal  each 
of  the  defendants,  including  Felton  and  DePierris, 
is  remanded  to  the  Marshal. 

The  Court  is  now  adjourned  until  tomorrow 
morning  at  10:00  o'clock. 

(At  this  time  there  was  a  short  recess,  after 
which  the  following  occurred.) 

Mr.  Spiller:  May  I  say  to  the  Court  that  Mr. 
DePierris    and    Mr.    Felton    have    asked    counsel 
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whether  they  could  withdraw  their  appeal  in  view 
of  the  remanding  into  custody?  [45] 

The  Court:  Will  they  come  forward  and  will 
counsel  for  them  and  Government  counsel  come 
forward  ? 

(All  counsel  and  the  defendants  Felton  and 
DePierris  come  forward.) 

The  Court:  Mr.  Harris,  do  you  know  how  to 
effectually  withdraw  an  appeal  after  a  notice  of 
appeal  has  been  given? 

Mr.  Harris :  I  understand,  your  Honor,  that  the 
notice  of  appeal  has  not  been  completed  as  yet  be- 
cause of  not  having  paid  the  $5.00  filing  fee.  I  have 
had  this  occur  before.   It  has  not  been  docketed. 

The  Court :  I  understand  this  has  not  been  dock- 
eted here. 

Mr.  Spiller:     That  is  what  I  understand. 

The  Court:  Then  there  is  nothing  to  keep  the 
Court  from  ordering  its  return  from  the  files  and 
that  the  Clerk  not  docket  it. 

Mr.  Harris:     I  wouldn't  think  so,  your  Honor. 

The  Court :  I  ask,  Mr.  DePierris,  if  you  wish  to 
withdraw  your  notice  of  appeal  in  this  case  as  coun- 
sel has  said  you  do? 

Mr.  DePierris:     Yes,  sir. 

The  Court :  Do  you  wish  to  withdraw  this  notice 
so  far  as  it  concerns  you  and  destroy  it  as  having 
no  effect?  [46] 

Mr.  DePierris:     Yes,  sir. 

The  Court :  I  ask  Mr.  Felton,  having  heard  what 
your  counsel  has  said,  did  he  correctly  represent 
your  wishes  ? 
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Mr.  Felton:    Yes,  sir,  he  did. 

The  Court:  And  do  you  wish  to  withdraw  this 
notice  of  appeal  and  to  destroy  it  and  to  treat  it  as 
having  no  effect  whatsoever? 

Mr.  Felton:    Yes,  sir. 

The  Court:  Is  this  the  voluntary  wish  of  Mr. 
DePierris  and  Mr.  Felton? 

Mr.  DePierris:     Yes,  sir. 

Mr.  Felton:     Yes,  sir. 

The  Court:  In  view  of  the  fact  that  it  has  not 
been  docketed  and  no  fee  has  been  paid  to  the  Clerk 
here,  is  there  any  objection  on  the  part  of  counsel? 

Mr.  Harris:     No,  your  Honor. 

Mr.  Toulouse:     No  objection. 

Mr.  Spiller:     No  objection. 

The  Court:  Very  w^ell.  It  will  be  done,  and,  Mr. 
Clerk,  will  you  destroy  that  now? 

Mr.  Harris :  I  understand  from  Mr.  Toulouse  he 
would  like  to  make  a  change,  your  Honor,  which  I 
believe  would  be  in  conformity  with  their  thoughts. 

The  Court:  Let  Mr.  Toulouse  do  that  then,  [47] 
and  will  counsel  be  present,  Mr.  Harris? 

Mr.  Harris:     Yes,  your  Honor. 

The  Court:  I  think  you  should  eliminate  these 
two  persons  in  the  caption  of  the  case,  these  two 
defendants,  if  that  is  their  wish  and  I  understand 
it  to  be  their  wish,  the  two  persons  DePierris  and 
Felton. 

Mr.  Toulouse:     I  have  done  so  now,  your  Honor. 

The  Court:     Will  all  counsel  initial  that? 

(All  counsel  write  on  document.) 
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The  Court:  This  now  may  be  accepted  and  filed 
and  proceeded  with  as  a  notice  of  appeal  on  behalf 
of  the  defendants  Peter  Desimone,  John  Stepich 
and  Harold  Hopkins,  and  only  on  their  behalf,  and 
not  as  a  notice  of  appeal  on  behalf  of  the  defend- 
ants Felton  and  DePierris ;  is  that  the  understand- 
ing of  all? 

Mr.  Toulouse:    Yes. 

The  Court:  Then  the  defendants  Felton  and  De 
Pierris  are  discharged  as  the  Court  previously,  in 
the  first  instance,  stated.  What  the  Court  said  later 
to  the  contrary  is  set  aside  and  is  held  for  naught 
in  view  of  what  has  later  transpired. 

You  may  step  aside.  The  Court  then  is  agaiii 
adjourned. 

(Whereupon   the    Court   adjourned    at    5:10 
p.m.  Monday,  May  17,  1954.)  [48] 

Certificate 
I,  Frances  I.  Gilligan,  do  hereby  certify  that  I 
am    official   court    reporter    for   the    above-entitled 
court,   and   as   such   was   in   attendance   upon   the 
hearing  of  the  foregoing  matter. 

I  further  certify  that  the  above  transcript  is  a 
true  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  FRANCES  I.  GILLIGAN. 

[Endorsed] :     Filed  June  4,  1954. 
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CERTIFICATE  OF  CLERK,  U.  S.  DISTRICT 
COURT,  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  subdivision  1  of  Rule  10  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
Rule  39  (b)  (1)  of  the  Federal  Rules  of  Criminal 
Procedure,  I  am  transmitting  herewith  all  of  the 
original  papers  in  the  file  dealing  with  the  above- 
entitled  action,  excluding  exhibits,  and  that  said 
paj^ers  constitute  the  record  on  appeal  of  defend- 
ants Peter  Desimone,  John  Stepich  and  Harold 
Hopkins  from  the  judgments  and  sentences  filed 
May  17,  1954,  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  said  papers  being 
identified  as  follows: 

1.  Indictment,  filed  Sept.  26,  1952. 

2.  Marshal's  Return  on  Bench  Warrant,  Desi- 
mone, filed  10-7-52. 

3.  Marshal's  Return  on  Bench  Warrant,  Hop- 
kins, filed  10-7-52. 

4.  Marshal's  Return  on  Bench  Warrant,  Stepich, 
filed  10-7-52. 

5.  Bail  Bond,  Deft.  Desimone  (Nat.  Auto.  & 
Cas.  Ins.  Co.),  filed  10-7-52. 
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6.  Bail  Bond,  Deft.  Stepich  (Nat.  Auto.  &  Cas 
Ins.  Co.),  filed  10-7-52. 

7.  Bail  Bond,  Deft.  Hopkins  (Nat.  Auto.  &  Cas. 
Ins.  Co.),  filed  10-7-52. 

8.  Marshal's  Return  on  Bench  Warrant,  Felton, 
filed  10-10-52. 

9.  Bail  Bond,  Deft.  Felton  (Nat.  Auto.  &  Cas. 
Ins.  Co.),  filed  10-10-52. 

10.  Marshal's   Return   on   Bench   Warrant,    De 
Pierris,  filed  10-10-52. 

11.  Bail  Bond,  Deft.  DePierris   (Nat.  Auto.  & 
Cas.  Ins.  Co.),  filed  10-10-52. 

12.  Bill  of  Particulars,  Motion  for  by  Defend- 
ants, filed  11-21-52. 

13.  Motion  Defts.  to  Strike  and  to  Dismiss,  filed 
11-24-52. 

14.  Motion    Defts.    to    Suppress    Evidence,    filed 
12-6-52. 

15.  Filed  Motion  Defendants  for  Continuance, 
filed  12-12-52. 

16.  Filed  Withdrawal  of  Attorneys,  May  1,  1953. 

17.  Praecipe,  Govt,  for  Subpoenas,  Schwier,  et 
al.,  filed  4-6-54. 

18.  Praecipe,  Govt,  for  Subpoenas,  Huntley  and 
Kidd,  filed  4-6-54. 

19.  Praecipe,  Govt,  for  Subpoenas,  Ballack,  et 
al.,  filed  4-6-54. 

20.  Praecipe,   Govt,   for  Subpoenas,   West   and 
Turner,  filed  4-6-54. 

21.  Marshal's  Return  on  Subpoenas,  Turner,  et 
al.,  filed  4-8-54. 
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22.  Praecipe,  Govt,  for  Su])])oena,  Burdiek,  filed 
4-8-54. 

23.  MarshaFs  Return  on  Subpoena,  Kidd,  filed 
4-9-54. 

24.  Marshal's  Return  on  Subpoena,  filed  4-9-54. 

25.  Praecipe,  Govt,  for  Subpoena,  Nicolai,  filed 
4-21-54. 

25- A.  Stipulation  Waiving  Trial  by  Jury,  filed 
4-21-54. 

26.  Praecipe,  Govt,  for  Subpoena,  Riddell,  filed 
4-21-54. 

26-A.     Motion  Defts.  for  Dismissal,  filed  4-21-54. 

27.  Marshal's  Return  on  Subpoena,  Ballack 
(Unexecuted),  filed  4-22-54. 

28.  Marshal's  Return  on  Subpoena,  Whittall, 
filed  4-22-54. 

29.  Marshal's  Return  on  Subpoena,  Riddell, 
filed  4-22-54. 

30.  Marshal's  Return  on  Subpoena,  Nicolai,  filed 
4-23-54. 

31.  Motion  Defts.  to  Extend  Time  for  Settle- 
ment and  Signing'  of  Special  Findings  of  Fact  and 
S^nitence,  filed  5-3-54. 

32.  Transcript  of  Proceedings  at  Trial,  filed 
5-11-54. 

33.  Request  for  Special  Findings  of  Fact  by  De- 
fendants, filed  5-17-54. 

34.  Special  Findings  of  Fact,  filed  5-17-54. 

35.  General  Finding  and  Special  Findings  of 
Fact,  filed  5-17-54. 

36.  Judgment  and  Sentence  and  Cominitmc^nt, 
Desimone,  filed  5-17-54. 
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37.  Judgment,  Sentence  and  Commitment,  Step- 
ich,  filed  5-17-e54. 

38.  Judgment,  Sentence  and  Commitment,  Hop- 
kins, filed  5-17-54. 

39.  Judgment,  Sentence  and  Order  of  Probation. 
Felton,  filed  5-17-54. 

40.  Judgment,  Sentence  and  Order  of  Probation, 
DePierris,  filed  5-17-54. 

41.  Notice  of  Appeal  of  Defendants  Desimone, 
Stepich  and  Hopkins,  filed  May  17,  1954. 

42.  Bond  on  Appeal,  Deft.  Desimone  (Nat.  Auto 
&  Cas.  Inc.  Co.),  $2,000.00,  filed  5-18-54. 

43.  Bond  on  Appeal,  Deft.  Stepich  (Nat.  Auto 
&  Cas.  Ins.  Co.),  $500.00,  filed  May  18,  1954. 

44.  Bond  on  Appeal,  Deft.  Hopkins  (Nat.  Auto 
&  Cas.  Ins.  Co.),  $500.00,  filed  May  18,  1954. 

45.  Amended  Notice  of  Appeal,  Defendants  Desi- 
mone, Stepich  and  Hopkins,  filed  May  26,  1954. 

46.  Court  Reporter's  Transcript  of  Judgment 
and  Sentence,  Hearing,  filed  June  4,  1954. 

47.  Marshal's  Return  on  Subpoena,  Booth  (un- 
executed), filed  6-14-54. 

I  further  certify  the  following  to  be  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of  ap- 
pellants for  preparation  of  the  record  on  appeal  in 
this  cause,  to  wit : 

Notice  of  Appeal  (Joint  Notice),  $5.00,  and  that 
said  fee  has  been  paid  to  me  by  attorneys  for  the 
defendants. 
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In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court  at 
Seattle  this  16th  day  of  June,  1954. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk; 

By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 


[Endorsed] :  No.  14398.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Peter  Desimone, 
John  Stepich  and  Harold  Hopkins,  Appellants,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
Northern  Division. 

Filed  June  18,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  L^nited  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


390  Peter  Desimone,  et  al.,  vs. 

[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER 

It  Is  Hereby  Agreed  and  Stipulated  by  and  be- 
tween counsel  of  record  in  the  above-entitled  cause 
that  an  order  may  be  entered  directing  the  Clerk 
of  this  court  to  transmit  to  the  Court  of  Appeals 
for  the  Ninth  Circuit  with  the  record  in  the  above- 
entitled  cause,  the  original  of  plaintiff's  Exhibits 
Nos.  1,  2,  3,  4,  5,  and  6,  and  defendants'  Exhibit 
A-1,  and  substitution  of  attorneys  and  appearance 
of  substituted  counsel. 

Dated  this  25th  day  of  June,  1954. 

/s/  CHARLES  P.  MORIARTY, 

United   States   Attorney; 

/s/  LEONARD  WEAVER, 
Assistant  United   States   Attorney,   Attorneys   for 
Plaintiff. 

/s/  MAX  R.  NICOLAI, 
Attorney    for    Defendants-Appellants    Peter    Desi- 
mone,  John  Stepich  and  Harold  Hopkins. 

ORDER 

It  is  so  ordered. 

Done  in  Open  Court  this  25th  day  of  June,  1954. 

/s/  JOHN  C.  BOWEN, 
.^'  United  States  District  Judge. 

[Endorsed]:     Filed  June  25,  1954. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14,398 

UNITED  STATES  OP  AMERICA, 

Plaintiff -Appellee, 

vs. 

PETER  DESIMONE,  JOHN  STEPIC^H,  and 
HAROLD  HOPKINS, 

Defendants- Appellants. 

APPELLANTS'  STATEMENT  OF  POINTS  ON 
WHICH  THEY  INTEND  TO  RELY  ON 
THE  APPEAL  AND  APPELLANTS'  DES- 
IGNATION OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Pursuant  to  rule  17(6)  of  this  court,  appellants 
state  that  the  points  on  which  they  intend  to  rely 
are: 

1.  That  the  indictment  does  not  state  facts  suffi- 
cient to  constitute  an  offense  against  the  L^nited 
States  in  accordance  with  the  provisions  of  Title  18, 
U.S.C,  Sec.  371,  and  Title  26,  U.S.C,  Sec.  3253, 
in  that  the  indictment  is  vague,  uncertain,  indefinite, 
ambiguous,  and  fails  to  advise  the  defendants  with 
certainty  of  the  crime  with  which  they  are  being 
charged,  and  that  because  of  these  alleged  defects, 
the  trial  court  should  have  granted  defendants'  mo- 
tion for  dismissal  of  the  indictment. 

2.  That  the  trial  court  erred  in  failing  to  uraut 
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defendants'  motion  for  dismissal  at  the  conclusions 
of  the  government's  case  on  the  ground  that  there 
exists  a  total  failure  of  proof  establishing  the  crime 
attempted  to  be  charged  by  the  indictment,  to  wit: 
Conspiracy,  with  reference  to  any  of  the  appellants. 
That  there  is  a  total  lack  of  proof  as  to  the  exist- 
ence of  an  agreement  between  the  defendants  with 
reference  to  the  alleged  conspiracy  to  violate  Title 
26,  U.S.C,  Sec.  3253. 

3.  That  the  trial  court  eiTed  in  admitting  over 
proper  objections  plaintiff's  exhibits  1,  2,  3,  4  and 
5,  and  that  the  trial  court  erred  in  refusing  to  grant 
defendants'  motion  to  strike  these  exhibits  on  the 
ground  that  the  same  are  incompetent,  irrelevant, 
immaterial  and  not  binding  on  the  defendants  whose 
names  do  not  appear  thereon  and  the  respective 
signatures  on  such  exhibits  were  not  proven  and 
identified  as  being  the  signatures  of  any  of  the  re- 
spective defendants  and  on  the  further  ground  that 
these  exhibits  constitute  hearsay  against  the  de- 
fendants whose  purported  signatures  do  not  appear 
on  such  exhibits,  and  for  the  reason  that  these  ex- 
hibits were  not  properly  authenticated  and  that  no 
authority  exists  for  the  admission  of  said  exhibits 
pursuant  to  Title  28,  U.S.C,  Sec.  1733,  or  any  other 
statute  or  common  law  rule  of  evidence.  That  with- 
out the  admission  of  these  exhibits  there  is  no  evi- 
dence whatsoever  in  the  record  upon  which  it  w^ould 
be  possible  to  find  the  appellants  guilty  of  con- 
spiracy to  violate  Title  26,  U.S.C,  Sec.  3253. 

4.  That  the  trial  court  erred  in  failing  to  grant 
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defendants'  motion  for  acquittal  at  the  conclusion 
of  all  of  the  testimony  on  the  ground  of  insufficiency 
of  evidence  to  prove  the  crime  charged  beyond  a 
reasonable  doubt. 

5.  That  the  trial  court  erred  in  failing  to  grant 
defendants '  request  for  specific  findings  of  fact  pur- 
suant to  Rule  23,  Federal  Rules  of  Criminal  Pro- 
cedure, and  that  the  trial  court  erred  in  entering 
general  findings  and  special  findings  not  supported 
by  the  evidence  and  in  refusing  to  sign  the  special 
findings  of  fact  submitted  by  the  defendants  al- 
though such  findings  are  suy)y)orted  by  the  evidence 
in  the  record. 

6.  That  the  trial  court  erred  in  pronouncing- 
judgment  and  sentence  against  the  appellants  for 
the  reasons  given  under  points  1,  2  and  3  herein 
principally  on  the  ground  that  the  indictment  does 
not  state  a  crime,  and  that  there  was  a  total  lack 
of  evidence  to  prove  an  agreement  to  conspire  on 
the  part  of  these  appealing  defendants,  particularly^ 
if  the  inadmissible  evidence  referred  to  under  point 
3  hereof  be  not  taken  into  consideration. 

Pursuant  to  Rule  17(6)  of  this  court  and  j)ur- 
suant  to  Rule  39(b)(1)  of  the  Federal  Rules  of 
Criminal  Procedure,  the  aj)pellants  above  named 
hereby  designate  as  the  contents  of  the  record  on 
appeal  the  complete  record  and  all  the  proceedings 
and  evidence  in  the  above-entitled  action.  Appel- 
lants designate  the  parts  of  the  record  hereinafter 
listed  and  detailed  as  being  all  of  the  record  ma- 
terial to  the  consideration  of  this  appeal,  namely: 
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1.  Indictment,  filed  Sept.  26,  1952. 

2.  Bill  of  Particulars,  Motion  for  by  Defend-  „ 
ants,  filed  11-21-52. 

3.  Motion,  Defts.,  to  Strike  and  to  Dismiss,  filed 
11-24-52. 

4.  Motion,  Defts.,  to  Suppress  Evidence,  filed 
12-6-52. 

5.  Stipulation  Waiving  Trial  by  Jury,  filed 
4-21-54. 

6.  Motion,  Defts.,  for  Dismissal,  filed  4-21-54. 

7.  Motion,  Defts.,  to  Extend  Time  for  Settlement 
and  Signing  of  Special  Findings  of  Fact  and  Sen- 
tence, filed  5-3-54. 

8.  Transcript  of  Proceedings  at  Trial,  filed 
5-11-54. 

9.  Request  for  Special  Findings  of  Fact  by  De- 
fendants, filed  5-17-54. 

10.  Special  Findings  of  Fact,  filed  5-17-54. 

11.  General  Finding  and  Special  Findings  of 
Fact,  filed  5-17-54. 

12.  Judgment  and  Sentence  and  Commitment, 
Desimone,  filed  5-17-54. 

13.  Judgment,  Sentence  and  Commitment,  Step- 
ich,  filed  5-17-54. 

14.  Judgment,  Sentence  and  Commitment,  Hop- 
kins, filed  5-17-54. 

15.  Judgment,  Sentence  and  Order  of  Probation, 
Felton,  filed  5-17-54. 

16.  Judgment,  Sentence  and  Order  of  Probation, 
DePierris,  filed  5-17-54. 

17.  Notice  of  Appeal  of  Defendants  Desimone, 
Stepich  and  Hopkins,  filed  May  17,  1954. 
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18.  Bond  on  Appeal,  Deft.  Desimone,  Nat.  Auto 
&  Cas.  Ins.  Co.  ($2,000.00),  filed  5-18-54. 

19.  Bond  on  Appeal.,  Deft.  Stepich  (Nat.  Auto 
&  Cas.  Ins.  Co.),  $500.00,  filed  May  18,  1954. 

20.  Bond  on  Appeal,  Deft.  Hopkins  (Nat.  Auto 
&  Cas.  Ins.  Co.),  $500.00,  filed  May  18,  1954. 

21.  Amended  Notice  of  Appeal,  Defendants 
Desimone,  Stepich  and  Hopkins,  filed  May  26,  1954. 

22.  Court  Repoi-ter^s  Transcript  of  Judgment 
and  Sentence  Hearing,  filed  June  4,  1954. 

23.  Stipulation  and  Order  Transmitting  Orig- 
inal Exhibits,  filed  June  25,  1954. 

24.  Plaintiff  Exhibits  Nos.  1,  2,  3,  4,  5  and  6, 
and  defendants'  Exhibit  A-1. 

25.  Appellants'  Statement  on  Points  on  Which 
They  Intend  to  Rely,  and  Designation  of  Contents 
of  Record  on  Appeal. 

26.  Clerk's  Certificate. 

/s/  MAX  R.  NICOLAI, 
Attorney   for   Appellants,   Peter   Desimone,    John 
Stepich  and  Harold  Hopkins. 

Copy  received. 

[Endorsed!  :     Filed  July  23.  19,54. 
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BRIEF  OF  APPELLANTS 


JURISDICTION 

The  Grand  Jury  for  the  Western  District  of  Wash- 
ington, Northern  Division,  returned  an  indictment 
consisting  of  one  count  charging  the  appellants,  Peter 
Desimone,  John  Stepich,  Harold  Hopkins,  as  well  as  one 
Russell  W.  Felton  and  one  Bert  DePierris  with  con- 
spiracy (Title  18,  U.S.C.  Section  371)  to  violate  the 
provisions  of  Title  26,  U.S.C.  Section  3253  rendering 
it  illegal  to  carry  on  the  business  of  retail  liquor  dealer 
and  mlf ully  failing  to  pay  a  special  tax  required  by  law^ 
(R.  3).  The  indictment  alleges  that  in  furtherance  of 
the  conspiracy  the  defendants,  using  the  name  of  White 
Center  Athletic  Club  of  which  they  were  officers,  took 
over  a  building  and  equipped  the  premises  as  a  place  for 
the  sale  of  liquor  at  retail ;  that  the  defendants  at  various 
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[Italics^  wherever  used  in  this  brief ,  are  ours] 
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times  between  June  30,  1951,  and  May  8,  1952,  stored 
liquor  at  the  premises,  and  that  the  defendants,  Pelton 
and  DePierris,  sold  whiskey  by  the  glass  (R.  4,  5).  The 
defendants  entered  a  plea  of  not  guilty  to  the  indictment. 
By  stipulation  (R.  10)  all  defendants  waived  trial  by 
jury  and  the  case  was  tried  to  the  court.  Prior  to  the 
trial,  the  defendants  interposed  a  motion  for  the  dis- 
missal of  the  indictment  (R.  11)  on  the  ground  that  the 
same  is  vague,  indefinite,  and  uncertain  and  ambiguous, 
and  related  to  a  nonexistent  offense  (R.  11,  12).  The 
court  denied  the  motion  (R.  56). 

At  the  conclusion  of  the  government's  case,  the  de- 
fendants moved  to  dismiss  the  indictment  on  the  ground 
of  insufficiency  of  the  evidence  (R.  222-232).  The  court 
denied  the  motion  (R.  233).  At  the  conclusion  of  the 
trial,  defendants  renewed  their  motion  to  dismiss  the 
indictment  on  the  ground  of  ambiguity  (R.  336)  and 
renewed  their  motion  for  acquittal  on  the  ground  of 
insufficiency  of  the  evidence  (R.  337).  These  motions 
were  denied  (R.  337). 

After  trial,  counsel  for  defendants  requested  special 
Findings  of  Fact  pursuant  to  Rule  23(c)  of  Federal 
Rules  of  Criminal  Procedure  (R.  14,  15).  The  court 
entered  the  General  and  Special  Findings  (R.  20-26) 
submitted  by  the  United  States  District  Attorney,  and 
rejected  those  proposed  hy  the  defendants  (R.  16-20). 
After  trial  the  court  rendered  a  memorandum  decision 
(R.  337-340)  finding  all  defendants  guilty  of  the  crime 
charged  in  the  indictment  and  deciding  that  the  govern- 
ment had  proved  all  the  overt  acts  charged,  except  the 
fifth  one  (R.  340). 
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The  court  subsequently  sentenced  all  of  the  defend- 
ants as  follows : 

1.  Peter  Desimone  to  18  months  at  McNeil  Island 
(R.  369) ; 

2.  John  Stepich  to  15  days  in  the  County  Jail  and  a 
fine  of  $1,500.00  (R370)  -,, .    ,.^,,     ,-,,         •  , 

3.  Harold  Hopkins  to  15  days  in  the  County  Jail  and 
a  fine  of  $1,200.00  (R.  370)  ; 

4.  Russell  W.  Pelton  to  30  days  in  the  County  Jail 
suspended  on  probation  for  one  year  (R.  370)';,. 

5.  Bert  DePierris  to  60  days  in  the  County  Jail 
suspended  on  probation  for  two  years  (R.  371);  " 

After  entry  of  judgment  and  sentence,  the  defendants, 
Peter  Desimone,  John  Stepich  and  Harold  Hopkins, 
gave  timely  notice  of  appeal  (R.  37,  38,  45-47)  in 
accordance  with  Rule  37  of  Federal  Rules  of  Criminal 
Procedure  (Title  18,  U.S.C.)  and  perfected  the  same  in 
accordance  with  Rule  39  of  Federal  Rules  of  Criminal 
Procedure  and  the  Rules  of  the  Court  of  Appeals,  Ninth 
Circuit. 

STATEMENT  OF  THE  CASE 

In  view  of  the  fact  that  appellants'  Statement  of 
Points  on  which  they  intend  to  rely  (R.  391,  392,  393— 
Points  2,  4,  5  and  6)  relates  to  the  insufficiency  of  the 
evidence  to  support  the  judgment  and  sentence,  it  will 
be  necessary  to  set  forth  under  this  sub-heading  tlie 
evidence  in  some  detail. 

The  evidence  shows  that  during  the  period  covered  by 
the  indictment,  the  appellant,  Peter  Desimone,  using 
the  name  White  Center  Athletic  Club  (R.  301,  302,  291), 
owned  and  operated  certain  premises  consisting  of  a 
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quonset  type  structure  (R.  88)  fifty  feet  wide  and  100 
feet  long  (Dft.  Ex.  1-A).  Entering  from  the  street, 
there  was  a  lobby  on  the  right  side  and  an  office  and 
cloak  room  on  the  left.  The  main  room  consisted  of  a 
bar,  and  on  the  right  wall  there  were  numerous  slot 
machines.  The  rest  of  the  room  was  filled  with  tables  and 
chairs  where  patrons  would  dine.  On  the  back  of  the 
premises,  there  was  a  kitchen.  The  establishment  was 
conducted  mainly  as  a  so-called  bottle  club  (R.  125,  288, 
309,  323)  open  only  to  members,  who  brought  their  own 
liquor  which  would  be  kept  by  the  club  to  be  dispensed 
by  the  bartenders  for  a  service  charge.  The  evidence 
shows  that  non-members  had  access  to  the  premises  and 
purchased  liquor  by  the  drink  (R.  90-98,  114,  162,  185, 
260,  266).  During  the  period  in  question,  the  premises 
were  raided  repeatedly  by  officers  of  the  Washington 
State  Liquor  Board  and  Deputy  Sheriffs  (R.  122-139; 
144-149;  151-157).  On  the  occasions  of  these  raids,  the 
defendants,  Russell  W.  Felton  (R.  122,  125,  136,  140) 
and  Bert  DePierris  (R.  129,  136,  139),  were  found  to 
have  acted  as  bartenders,  and  the  evidence  establishes 
that  on  several  occasions  they  sold  liquor  by  the  drink 
(R.  90, 91, 95, 96,  97,  264). 

The  chief  of  the  Returns  Processing  Branch  of  the 
Internal  Revenue  Service  of  the  Treasury  Department 
of  the  United  States  for  the  District  testified  that  the 
White  Center  Athletic  (  lub  did  not  have  a  Federal 
Retail  Liquor  Stamp  for  the  period  covered  by  the 
indictment  (R.  83)  ;  that  none  of  the  defendants  indicted 
had  such  a  stamp ;  and  that  no  application  for  such  a 
stamp  had  been  made  by  the  club  or  any  of  the  def  endr 
ants  and  that  the  Federal  Retail  Liquor  License  Tax 
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($50.00  per  annum— Title  26  U.S.C.  Section  3250  (b) 
(1) )  bad  not  been  paid  by  the  club  or  any  of  the  defend- 
ants (R.  83,  84). 

The  precise  question  involved  on  this  appeal  is 
whether  the  evidence  establishes  beyond  a  reasonable 
doubt  the  existence  of  a  conspiracy  between  the  de- 
fendants not  to  pay  the  $50.00  occupation  tax.  Appel- 
lants therefore  deem  it  neciessary  to  set  forth  the 
pertinent  evidence  insofar  as  it  might  connect  the 
individual  defendants  named  or  other  persons  with  such 
a  conspiracy. 

With  reference  to  Peter  Desimone,  the  testimony 
shows  the  following : 

1.  He  did  not  take  the  stand.  Throughout  the  whole,' 
period  involved  he  occupied  the  premises,  and  on 
occasion  personally  tended  bar  (R.  131,  147).  He  hired 
one  Charlotte  Fulford  (R.  306)  who  woAed  on  the 
premises  during  the  w^hole  period  covered  by  the  in- 
dictment. She  helped  in  the  office  (R.  308) ,  she  provided 
change  for  patrons  of  the  slot  machines,  she  checked 
the  clothes  of  patrons  and  their  liquor  (R.  308),  she 
paid  the  bills  and  the  employees  in  the  absence  of  Mr. 
Desimone  and  had  the  combination  to  the  office  safe 
(R.  318).  She  also  made  out  payroll  sheets  and  received 
a  salary  of  $8.00  per  day  while  working  for  the  defend- 
ant, Desimone  (R.  320).  She  never  sold  liquor  herself 
(R.  322)  but  knew  that  liquor  was  being  sold  on  the 
premises.  Mr.  Desimone  hired  and  fired  all  help  (R.  307, 
306).  Mr.  Desimone  was  regarded  as  the  owner  of  the 
club  by  his  meat  and  produce  supplier  (R.  300-302).  On 
February  4,  1952,  upon  a  raid  conducted  by  the  Wash- 
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ington  State  Liquor  Department,  one  of  the  inspectors 
inquired  of  him  whether  he  had  a  Federal  Retail  Liquor 
Stamp  and  he  admitted  not  having  one  (R.  134,  147). 

2.  With  reference  to  Charlotte  Fulford,  the  evidence 
establishes  that  she  was  an  employee  of  the  defendant 
Desimone  (R.  306)  during  the  period  covered  by  the 
indictment.  She  was  called  as  a  witness  for  the  defend- 
ants. With  reference  to  the  defendants,  Hopkins  and 
Stepich,  she  denied  that  either  was  employed  by  the 
club  or  had  any  business  connection  therewith  (R.  307, 
329).  With  reference  to  the  defendant,  Hopkins,  she 
testified  that  his  only  connection  with  the  club  was  as  a 
member  of  the  Lions  Club.  He  would  attend  Monday 
night  dinner  meetings  on  the  premises  (R.  307).  She 
testified  that  the  only  agreement  she  had  with  Mr. 
Desimone  related  to  her  employment  (R.  320)  ;  that  she 
never  discussed  with  Mr.  Desimone  the  question  of 
presence  or  absence  of  Federal  Retail  Liquor  Stamp 
(R.  320).  She  admitted  that  she  overheard  the  discus- 
sion between  the  defendant,  Desimone,  and  Washington 
State  Liquor  Board  agents  concerning  such  a  stamp, 
and  that  the  defendant,  Desimone,  told  the  officers  that 
he  didn't  need  a  stamp  because  he  was  merely  selling 
service  (R.  321-322). 

3.  With  reference  to  the  defendant,  John  Stepich,  the 
record  shows  the  following:  He  did  not  testify  at  the 
trial.  During  the  period;  covered  by  the  indictment  he 
was  engaged  as  an  insurance  broker  (R.  235,  297).  His 
reputation  as  a  citizen  of  good  character  was  excel- 
lent (R.  235,  238,  240,  295,  298).  He  had  no  previous 
criminal  record  (R.  353).    Patrick  Burkev  a  deputy 


sheriff  for  King  County  saw  the  defendant,  Stepicb, 
January  18,  1952,  siting  at  the  bar,  and  renewed  an  old 
service  acquaintanceship  with  him  (R.  154).  Harold  E. 
Daggett,  investigator  for  the  Alcohol-Tobacco  Tax 
Division  of  the  Treasury  Department,  testified  tliat  on 
May  6,  1952,  the  defendant,  Stepicb,  accompanied  by 
Charlotte  Fulf  ord,  permitted  him  to  enter  the  premises 
(R.  185),  and  that  during  the  early  morning  hours  of 
the  following  day  he  sold  him  a  roll  of  dimes  to  play  the 
slot  machines  (R.  170, 175, 186).  That  upon  checking  of 
records  he  found  that  the  defendant,  Stepich,  was  presi- 
dent of  the  White  Center  Athletic  Club  in  1948  (R.  176) . 

4.  With  reference  to  the  defendant,  Hopkins,  who  did 
not  take  the  stand,  the  testimony  show^s:  That  he 
operates  a  fish  market  (R.  241)  and  that  his  reputation 
for  character  and  citizenship  is  very  good  (R.  238, 
241,  243,  244,  332,  335).  He  has  no  previous  criminal 
record  (R.  353).  On  March  29,  1952,  the  defendant, 
Hopkins,  verified  an  answer  of  the  White  Center 
Athletic  Club  as  Secretary-Treasurer  thereof  (R.  59, 
106 ;  PPs  Ex.  1) .  During  January,  1952,  a  member  of  an 
Orthopedic  Guild,  wishing  to  arrange  a  dinner-dance  at 
the  White  Center  Athletic  Club  contacted  the  defendant, 
Hopkins,  at  the  club  premises  and  made  arrangements 
for  the  dinner-dance.  This  person  was  advised  by  him 
that  the  members  of  the  Guild  could  purchase  drinks  at 
the  club.  The  dinner  was  held  on  February  29,  1952,  on 
the  club  premises  (R.  Ill,  112,  114).  On  February  4, 
1952,  this  defendant  was  seen  on  the  premises  in  the 
check  room  (R.  155).  On  that  occasion,  a  film  w^as  being 
shown  and  the  premises  were  being  used  by  the  local 
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Lions  Club  (R.  135)  which  had  brought  its  own  liquor 
and  w^as  having  a  stag  party.  One  of  the  Washington 
State  Liquor  Inspectors  testified  that  this  defendant 
was  tending  the  door  on  that  evening  (R.  131).  The  wit- 
ness, Charlotte  Pulf ord,  testified  that  Hopkins  was  not 
employed  by  the  club  and  never  exercised  any  act  of 
managership  (R.  307).  The  defendants,  Felton  and 
DePierris,  who  worked  as  bartenders  at  the  club  at 
various  times  during  the  period  from  October,  1951,  to 
May,  1952,  likewise  testified  that  their  only  contact  with 
this  defendant  was  as  a  club  patron  (R.  254,  268,  269,, 
279)  particularly  as  a  member  of  the  Lions  Club. 

5.  With  reference  to  the  defendant,  Russell  W. 
Felton,  the  testimony  shows:  He  testified  in  his  own 
behalf  (R.  245-275).  By  occupation  he  is  a  bartender 
and  hadi  known  the  defendant,  Desimone,  since  1935 
(R.  245).  During  June,  1951,  Desimone  asked  him  to 
work  at  the  White  Center  Athletic  Club.  He  was  paid 
union  scale  wages  and  worked  steadily  until  December, 
1951,  and  thereafter  occasionally  at  the  club  (R.  248- 
250).  During  May,  1952,  he  was  fired  by  the  defendant, 
Desimone  (R.  251).  He  testified  that  to  his  knowledge 
the  defendants,  Hopkins  and  Stepich  had  no  business 
connection  whatsoever  with  the  club  (R.  252-254).  He 
further  testified  that  he  had  no  agreement  with  anyone 
concerning  the  affairs  of  the  club  except  that  he  had  an 
agreement  with  the  defendant,  Desimone,  to  work  there 
as  a  bartender  (R.  256,  257).  During  1951,  he  earned 
approximately  $1,000.00  while  working  at  the  club,  and 
during  1952  he  earned  approximately  $100.00  (R.  272, 
273).  While  working  at  the  club,  this  defendant  sold 
liquor  by  the  drink  in  violation  of  the  Steele  Act  for 


which  he  was  convicted  on  several  occasions  in  Justice 
Court  (R.  354).  He  testified  that  he  was  unaware  of  the 
necessity  of  the  club  having  to  obtain  a  Federal  Re- 
tailer's Liquor  Stamp  (R.  255).  He  admitted  that  in 
October,  1951,  during  one  of  the  raids  conducted  by  the 
Washington  State  Liquor  Board  the  subject  matter  of 
such  a  stamp  had  been  mentioned  (R.  125,  255) .  His  lack 
of  knowledge  in  this  respect  is  fully  corroborated  by  the 
testimony  of  the  liquor  inspector  relating  his  conver- 
sation with  this  defendant  concerning  the  FRLD  Stamp 
(R.  125). 

6.  With  reference  to  the  defendant,  Bert  DePierris, 
the  testimony  presented  at  the  trial  shows  the  following : 
He  testified  in  his  own  behalf  (R.  275-292) .  He  came  to 
Seattle  during  December,  1951,  and  was  employed  by 
the  defendant,  Desimone,  at  the  club  as  a  part-time  bar- 
tender from  December,  1951,  to  May,  1952  (R.  276-277). 
During  the  period  of  his  employment,  he  was  paid  union 
wages  and  earned  approximately  $800.00  while  working 
for  the  defendant,  Desimone  (R.  277,  276).  He  had 
known  the  defendant,  Desimone,  before  the  war  while 
he  had  been  working  for  a  beer  distributing  firm  (R. 
278).  He  stated  that  he  knew  the  defendants,  Hopkins 
and  Stepich,  only  as  customers  of  the  club,  that  he  had  no 
agreement  with  them  concerning  Federal  Liquor  Re- 
tailer's Stamp,  and  that  he  had  no  agreement  concerning 
that  stamp  with  the  defendant,  Desimone,  or  Charlotte 
Fulford  or  the  defendant,  Stepich  (R.  280-282). 

With  the  exception  of  the  defendant,  Desimone,  he 
had  not  known  any  of  the  other  defendants  or  the  wit- 
ness, Charlote  Fulford,  before  starting  to  work  at  the 
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club  (R.  279).  He  had  no  financial  interest  in  the  club 
whatsoever  and  didn't  know  any  of  the  ofificers  or 
directors  thereof  (R.  281).  While  working  at  the  club, 
he  sold  liquor  by  the  drink  in  violation  of  the  Steele 
Act  and  was  convicted  in  Justice  Court  for  these 
Violations  (R.  283) .  He  admitted  that  the  matter  of  the 
Federal  Liquor  Retailer's  Stamp  was  called  to  his 
attention  by  Washington  State  Liquor  Enforcement 
OfBcers  (R.  130,  139,  146,  286,  287)  during  January, 
1952. 

In  addition  to  the  testimonial  evidence  previously 
re\dewed  with  reference  to  the  defendants,  Stepich  and 
Hopkins,  the  trial  court  over  objection  admitted  PL's 
Exs.  2,  4  and  5  consisting  of  Application  for  Certificate 
of  Registration  of  White  Center  Athletic  Club  pur- 
ported to  be  signed  by  John  Stepich  as  President  and 
dated  November,  1951,  and  excise  tax  returns  of  the 
club  for  September,  1951,  to  February,  1952,  purported 
to  be  signed  by  Harold  E.  Hopkins  as  Secretary  (PL's 
Ex.  2).  This  exhibit  was  offered  by  the  Government  for 
the  purpose  of  showing  the  address  of  the  operation  of 
the  club,  the  date  of  such  operation,  and  the  signature 
of  the  club  officer  and  his  position  with  the  club  (R.  63). 
The  witness  identifying  the  records  admitted  that  he 
was  merely  a  field  agent  for  the  Washington  State  Tax 
Commission  (R.  60)  that  he  was  not  the  custodian  of  the 
excise  tax  records  (R.  64,  G5)  and  that  he  could  not  iden- 
tify the  signatures  on  the  Exhibit  (R.  65,  69)  or  state 
whether  the  reports  were  genuine  reports  (R.  70).  The 
defendants  objected  to  the  admissibility  of  PL's  Exhibit 
2  on  the  ground  of  lack  of  proper  foundation  (R.  65)  and 
later  moved  to  strike  the  exhibit  on  the  ground  of  in- 
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competency  by  reason  of  failure  to  have  signatures 
identified  and  failure  to  establish  authority  of  the  pur- 
ported officers  for  signing  the  reports  (R.  190-193) .  The 
trial  court  denied  the  motion  (R.  194).  Defendants 
renewed  their  motion  to  strike  this  exhibit  on  the  same 
grounds  at  the  conclusion  of  the  trial  (R.  336). 

Plaintiff's  Exhibit  4,  was  introduced  through  the 
Chief  of  the  Returns  Processing  Branch  of  the  Internal 
Revenue  Service,  the  official  custodian  of  the  records. 
The  Exhibit  consists  of  a  reconciliation  statement  form 
W-3,  the  employer's  quarterly  tax  return  for  quarter 
ending  September,  1951,  and  an  explanation  for 
delinquency  and  employer's  quarterly  tax  return  for 
quarter  ending  December,  1951  (R.  80).  The  forms 
relate  to  the  club  and  were  the  official  records  of  the 
Department.  They  purport  to  be  signed  by  one  John 
Stepich  and  Harold  Hopkins,  respectively  (R  81). 

Exhibit  5,  is  a  special  tax  return  of  the  club  relating 
to  a  coin-operated  gaming  device  stamp  for  period  from 
July  1, 1951,  to  June,  1952  (R.  82) ,  purporting  to  contain 
the  signature  of  Peter  Desimone  as  Vice-President  and 
Manager  of  the  club. 

The  government  witness  admitted  that  he  was  not 
familiar  with  the  signatures  of  the  parties  found  on 
either  Exhibits  4  or  5  (R.  85).  At  the  conclusion  of  the 
government's  case,  the  defendants  moved  to  have 
Exhibits  4  and  5  striken  on  the  ground  of  incompetency 
because  the  government  had  failed  to  establish  authority 
of  anyone  to  execute  the  documents,  and  on  ground  of 
failure  of  proof  establishing  that  the  defendants  named 
actually  signed  the  exhibits  (R.  196, 198, 199,  207).  The 
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government  sought  to  justify  admission  of  these  exhibits 
by  relying  on  Federal  Criminal  Rule  27  and  Title  28 
XJ.S.C.  Sections  1732  and  1733.  The  court  reserved 
ruling  on  Exhibit  4  and  denied  defendants'  motion  with 
reference  to  Exhibit  5  (R.  206,  209,  222).  Exception  to 
the  ruling  was  taken  (R.  209).  At  the  conclusion  of  the 
trial,  these  motions  were  renewed  by  defendants  and 
again  denied  (R.  336,  337). 

SPECIFICATION  OF  ERRORS 

1.  The  trial  court  erred  in  failing  to  dismiss  the  in- 
dictment on  defendants'  motion  to  dismiss  and  for  ac- 
quittal predicated  on  the  ground  that  the  indictment  is 
uncertain,  ambiguous  and  charges  a  non-existing  crime 
(R.ll,  12,13,48-54,  336). 

2.  The  trial  court  erred  in  admitting  over  objection 
Plaintiff's  Exhibits  2,  4  and  5  and  erred  in  failing  to 
grant  the  defendants'  motion  to  strike  these  exhibits. 
The  exhibits  consist  of  Washington  State  and  federal 
tax  returns.  They  were  introduced  to  prove  that  the  de- 
fendants, Desimone,  Stepich  and  Hopkins,  during  the 
period  from  June  30,  1951  to  May  8,  1952  were  officers 
of  the  White  Center  Athletic  Club,  Inc.,  a  corporation. 
Defendants  objected  to  the  admission  of  Plaintiff's  Ex- 
hibit 2  as  follows  (R.  65)  : 

^'Mr.  Toulouse:  I  object  to  the  introduction  on 
the  ground  that  there  is  no  foundation  to  show  that 
these  are  the  records  of  the  State  of  Washington  or 
that  this  man  has  had  custody  of  these  records  since 
the  period  of  time  involved,  that  is  since  some  time 
in  1951  and  some  time  in  1952  or  that  they  are  in 
fact  the  reports  of  the  White  Center  Athletic  Club, 
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or  for  that  matter,  that  they  are  relevant  or  ma- 
terial to  any  issue  framed  by  this  indictment." 

Defendants'  moton  to  strike  Plaintiff's  Exhibit  2  was 
made  as  follows  (R.  190,  191) : 

' '  Mr.  Toulouse  :  The  defendants  likewise  move  to 
strike  Plaintiff's  Exhibit  2  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial  and,  fur- 
thermore, that  as  to  the  defendants  DePierris,  Fel- 
ton,  Desimone  and  Hopkins,  that  the  same  is  hear- 
say. 

'^ Defendant— rather.  Plaintiff's  Exhibit  2  is  in- 
competent for  the  reason  that  it  establishes  noth- 
ing. It  establishes  that  an  application  for  a  certijfi- 
cate  of  registration  was  made  by  a  corporation  pur- 
porting to  be  the  White  Center  Athletic  Club.  It 
is  purportedly  signed  by  John  F.  Stepich.  There  is 
no  evidence  in  the  record  to  identify  the  John  F. 
Stepich  therein  referred  to  as  the  John  F.  Stepich 
before  this  Court  as  a  defendant.  There  is  no  evi- 
dence to  support  the  proposition  that  John  F.  Step- 
ich, that  this  is  his  signature.  There  is  no  evidence 
that  the  White  Center  Athletic  Club  authorized 
Mr.  John  F.  Stepich  to  make  the  application.  There 
is  no  evidence  that  John  F.  Stepich  signed  as  presi- 
dent of  the  White  Center  Athletic  Club  or  was  in 
any  way  connected.  On  the  face  of  the  exhibit,  it 
says  ^President' — you  don't  know  of  what.  The 
date  of  the  exhibit?  It  doesn't  show  the  date  that 
it  was  made." 

The  motion  to  strike  succeeding  pages  of  the  exhibit 
purporting  to  show  the  signature  of  the  defendant, 
Desimone  (R.  191,  192)  and  Harold  Hopkins  (R.  193) 
was  i^redicated  upon  identical  grounds.  At  the  conclu- 
sion of  the  trial,  defendants  renewed  their  motion  to 
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strike  Plaintiff's  Exhibits  2,  4  and  5  as  follows  (R.  336, 

337): 

''I  would  like,  also,  for  the  sake  of  the  record,  to 
renew  the  defendants'  motion  to  strike  the  follow- 
ing exhibits  *  *  ^  Plaintiff's  Exhibit  2  and  each  and 
every  component  sheet  thereof.  Plaintiff's  Exhibit 
4  and  each  and  every  component  sheet  thereof,  and 
Plaintiff's  Exhibit  5  and  each  and  every  com- 
ponent sheet  thereof,  each  of  said  exhibits  and  the 
several  component  sheets  of  the  exhibit  bearing  a 
signature  of  an  individual  defendant  in  this  case, 
as  to  which  signature  and  the  making  of  the  signa- 
ture there  has  been  no  proof  of  the  making  thereof, 
no  identification  from  any  vntness  who  has  identi- 
fied the  signatures  or  the  documents,  and  for  the 
further  ground  and  the  further  reason  that  Title 
28  of  the  U.  S.  Code,  §1733,  does  not  permit  the  in- 
troduction of  said  exhibits." 

With  reference  to  Plaintiff's  Exhibit  4,  defendants 
moved  to  strike  the  same  on  the  following  grounds  (R. 
196): 

^'Mr.  Toulouse:  I  likewise  move  to  strike  Plain- 
tiff's Exhibit  4,  which  appears  to  be  a  W-2  return 
for  the  year  1951,  the  first  page  thereof,  having 
some  typing  on  it  and  not  signed  by  anyone.  The 
date  is  not  quite  legible,  but  it  appears  to  be  Jan- 
uary 31, 1952,  on  the  ground  that  it  is  a  self-serving 
declaration  of  somebody.  There  is  no  evidence  to 
establish  that  any  one  of  these  defendants  was  con- 
nected with,  made,  or  knew  of  the  making  or  au- 
thorized the  making  of  the  first  page,  and  so,  there- 
fore, it  is  absolutely  incompetent. ' ' 

With  reference  to  the  subsequent  pages  of  Plaintiff's 

Exhibit  4,  defendants  objected  as  follows  (R.  198, 199)  : 

a  -jt  ^  *  J  Qbject  to  that  on  the  ground  there  is  no 
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evidence  in  this  record,  particularly  from  the  testi- 
mony of  Mr  Burdick  himself  to  show  other  than 
the  fact  that  one  [187]  year  and  a  half  ago  he  came 
to  a  certain  office  in  the  Internal  Revenue  Depart- 
ment and  opened  up  a  jacket  known  as  the  White 
Center  Athletic  Club  jacket,  under  a  certain  num- 
ber, and  that  he  pulled  this  particular  paper  out  of 
it.  There  is  no  showing  that  Mr.  Stepich  signed 
this  or  that  any  one  of  these  defendants  signed  it. 
There  is  no  showing  that  the  White  Center  Athletic 
Club  signed  it  or  authorized  any  person  to  sign  it 
on  its  behalf.  Mr.  Burdick  specifically  stated  that 
he  didn't  know  who  sent  it  in,  how  it  was  received, 
who  prepared  it,  or  anything  else  in  connection 
with  it  other  than  the  fact  that  he  had  it,  that  it  was 
in  a  jacket. 

''Now,  the  same  thing  is  true  with  respect  to  the 
next  page  *  *  ^. 

' '  It  is  item  4  in  the  exhibit,  which  apparently  is 
a  mimeographed  form  filled  in  with  dates,  reciting 
October  31,  1951,  and  saying  'lack  of  funds  at  due 
date.  John  F.  Stepich,  Pres.'  He  doesn't  say  he  is 
president  of  what.  It  doesn't  show  that  this  John  P. 
Stepich  in  this  courtroom  signed  this  exhibit  or 
that  he  had  authority  to  sign  it  on  behalf  of  any 
corporation  known  as  the  White  Center  Athletic 
Club,  Inc.,  [188]  or  that  he  had  authority  from  any 
one  of  the  defendants,  that  is  Pelton,  DePierris, 
Desimone  or  Hopkins,  to  sign  it,  or  that  he  had 
authority  from  any  officer,  director  or  stockholder 
of  the  Athletic  Club." 

The  motion  to  strike  was  renewed  at  the  conclusion 
of  the  trial  (R.  336,  quoted  supra). 

With  reference  to  Plaintiff's  Exhibit  5,  appellants 
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at  the  conclusion  of  the  government's  case  moved  to 

strike  the  same  (R.  206,  207)  : 

''Mr.  Toulouse:  Yes,  your  Honor.  The  defend- 
ants move  that  Plaintiff's  Exhibit  5  be  stricken 
on  the  ground  that  it  is  incompetent  *  ^  ^  . 

"  *  *  *  There  is  no  showing  in  the  evidence  that 
Mr.  Desimone  made  this  return,  signed  this  [198] 
return,  or  that  any  of  the  defendants  DePierris, 
Felton,  Stepich  or  Hopkins  authorized  him  to  sign 
the  return,  that  it  was  done  with  their  knowledge, 
with  their  permission,  or  in  their  presence,  or  that 
it  was  done  by  the  White  Center  Athletic  Club,  or 
that  Mr.  Desimone  had  any  connection  with  the 
White  Center  Athletic  Club  as  an  officer,  director, 
or  stockholder,  or  that  this  signature  appearing 
thereon  is  that  of  the  Mr.  Desimone  who  is  a  de- 
fendant in  this  case,  or  that  this  document  was 
transmitted — first,  who  was  it  prepared  by  ?  There 
is  no  evidence  as  to  who  prepared  it.  Secondly, 
there  is  no  evidence  who  sent  it.  Thirdly,  there  is 
no  evidence  who  signed  it.  Fourthly,  there  is  no 
evidence  who  put  it  in  the  jacket.  Fifthly,  it  is  only 
evidence,  if  at  all,  of  the  fact  that  the  Government 
had  in  its  jacket  three  pieces  of  paper  marked 
Plaintiff's  Exhibit  5." 

At  the  conclusion  of  the  trial,  this  motion  was  re- 
newed (R.  336,  quoted  supra), 

3.  The  trial  court  erred  in  failing  to  grant  defend- 
ants' motion  to  dismiss  the  indictment  and  in  failing  to 
grant  defendants'  motion  for  acquittal  on  the  ground 
that  the  evidence  failed  to  prove  the  crime  charged  (R. 
222,337). 

4.  The  trial  court  committed  error  by  entering  Spe- 
cial Findings  of  Fact  I  (R.  20)  because  that  purported 
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Special  Findings  of  Fact  states  a  conclusion  of  law 
and  is  not  a  finding  of  fact.  The  trial  court  further  erred 
in  failing  to  make  a  Special  Finding  of  Fact  establish- 
ing an  agreement  between  any  of  the  defendants  to  vio- 
late Title  26,  Section  1753,  U.S.C,  and  in  failing  to  find 
specially  who  the  original  parties  to  such  an  agreement 
were,  which  of  the  defendants  entered  into  the  original 
agreement  and  on  which  approximate  date  any  of  the 
defendants  joined  the  conspiracy,  subsequently.  The 
trial  court  erred  in  failing  to  comply  with  defendants' 
request  for  Special  Findings  of  Fact  (R.  14-19). 

5.  The  trial  court  erred  in  entering  Special  Findings 
of  Fact  III  (1),  (2),  (3),  and  (4),  and  in  entering  Spe- 
cial Findings  of  Fact  IV  (1),  (2),  (5)  and  (11)  (II, 
20-25)  on  the  ground  that  said  findings  of  purported 
overt  acts  are  not  substantiated  by  the  evidence. 

ARGUMENT 

Point  1.  The  evidence  does  not  prove  beyond  a  reason- 
able doubt  that  the  Defendants  agreed  to  violate  Title 
26,  Section  3253,  U.S.C.  and  there  is  no  evidence  of 
a  specific  design,  plan  or  purpose  on  the  part  of  the 
Defendants  to  violate  Section  3253. 

It  is  clear  that  a  conspiracy  necessitates  the  existence 
of  an  agreement  with  a  single  design  for  the  accomplish- 
ment of  a  common  purpose  and  the  joinder  of  the  ac- 
cused to  further  the  purpose  of  the  agreement. 

The  evidence  previously  outlined  in  this  case,  appel- 
lants submit,  might  be  sufficient  to  establish  the  exist- 
ence of  a  conspiracy  between  some  of  the  defendants  to 
violate  the  Washington  State  Liquor  Act.  Appellants 
are  convinced  that  the  testimony  is  insufficient  to  show 
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the  existence  of  an  agreement  between  the  defendants 
to  fail  to  pay  the  $50.00  federal  occupation  tax  required 
by  Title  26,  Section  3253,  U.S.C.,  for  the  period  covered 
by  the  indictment. 

Appellants  challenge  the  respondent  to  show  to  this 
court  by  as  much  as  a  scintilla  of  evidence  that  the  de- 
fendants, Hopkins  and  Stepich,  had  any  knowledge  of 
the  existence  of  such  a  tax.  The  record  shows  that  these 
defendants  are  businessmen  engaged  in  the  fish  and 
insurance  business,  respectively  (R.  236,  241,  243,  294, 
296)  ;  that  their  reputation  in  the  community  is  excel- 
lent (R.  236,  238,  239,  241,  243,  298,  333)  ;  and  that  they 
are  generally  well  liked  and  highly  regarded  (R.  357, 
359).  The  witness  Charlotte  Fulford  during  the  period 
covered  by  the  indictment  was  merely  hired  as  office 
girl,  checkroom  girl,  and  cashier  to  provide  coins  for 
patrons  of  the  slot  machines  belonging  to  the  club.  Ap- 
pellants submit  that  it  is  contrary  to  common  experi- 
ence to  infer  that  the  defendant,  Desimone,  who,  ac- 
cording to  the  undisputed  testimony  of  all  the  witnesses, 
owned,  managed  and  operated  the  White  Center  Ath- 
letic Club  (R.  260,  285,  302,  306,  317),  would  make  an 
agreement  with  these  men  and  the  office  girl,  who  was 
paid  $8.00  per  day,  not  to  pay  a  $50.00  yearly  occupa- 
tion tax. 

The  defendants,  Felton  and  DePierris,  were  em- 
ployed as  bartenders  at  $15.00  per  day.  Not  only  is  there 
no  evidence  in  the  record  to  show  the  existence  of  an 
agreement  between  them  and  the  other  defendants  to 
fail  to  pay  the  occupation  tax,  but  the  government's  wit- 
nesses definitely  stated  that  neither  of  these  defendants 
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was  aware  of  the  federal  requirement.  Thus,  one  gov- 
ernment's witness  testified  that  when  the  premises  were 
raided  during  October,  1951,  he  asked  the  defendant, 
Felton,  about  the  Federal  Liquor  Dealer's  License  (R. 
125): 

"Q.  Did  you  ask  him  anything  else  ? 

A.  I  asked  him  to  see  the  Federal  retail  liquor 
dealer's  tax  stamp. 

Q.  And  what,  if  anything,  did  he  say  then? 

A.  He  did  not  know  if  they  had  one  or,  if  so, 
where  it  was,'' 

The  government's  witness  testified  that  during  the 
raid  of  January  18,  1952,  when  asking  the  defendant, 
DePierris,  about  this  matter,  he  received  the  following 
response  (R.  129,  130) : 

*'Q.  What,  if  anything,  did  you  say  to  Mr.  De- 
Pierris at  this  time  and  what  did  he  say  to  you  ? 

A.  I  inquired  to  see  the  retail  liquor  dealer's 
Federal  tax  stamp  for  the  premises. 

Q.  What  did  he  say,  if  anything? 

A.  He  didn't  know  about  the  stamp,  in  fact, 
didn't  know  what  such  document  was,  and  I  pro- 
ceeded to  explain  to  him  that  it  was  a  Federal  tax 
for  selling  liquor.  He  again  told  me  he  wasn't  sell- 
ing liquor ;  he  was  only  serving  liquor  for  a  service 
charge. ' ' 

Another  government's  witness  testified  as  follows  (R. 
146): 

''Mr.  Harris:  Mr.  DePierris. 
A.  I  questioned  him  regarding  an  RLD  stamp,  a 
retail  liquor  dealer's  stamp,  at  the  club.  At  his  in- 
stance, /  explained  to  him  what  it  was, 
Q.  In  so  many  words,  what  did  you  say? 
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A.  I  told  him  it  was  required  by  the  Federal 
Government  for  persons  who  sell  liquor  at  retail. 

Q.  What  did  he  say?  [124] 

A.  He  was  noncommittal.  He  seemed  ignorant  of 
the  law/' 

The  record  shows  that  the  two  bartenders  previous 
to  their  employment  by  the  club  had  not  engaged  in 
selling  liquor  by  the  drink  (R.  254,  284)  and  for  this 
reason  their  ignorance  concerning  the  necessity  of  a 
Federal  Retail  Liquor  Stamp  is  perfectly  natural.  The 
evidence  submitted  renders  it  even  questionable 
whether  the  defendant,  Desimone,  knew  that  his  opera- 
tion was  subject  to  a  federal  tax.  The  government's 
witness  testified  as  follows  (R.  133,  134)  : 

''A.  He  inquired  of  Mr.  Desimone  to  see  the  re- 
tail liquor  dealer's  Federal  tax  stamp  for  the  prem- 
ises. 

Q.  And  what  did  he  say,  if  anything? 
A.  That    they    didn't   need    one   because    they 
weren't  selling  whiskey;   they  were  just  selling 
service.  *  *  * 

Q.  Did  you  have  any  further  conversation  with 
Mr.  Desimone  at  that  time  ? 

A.  Yes.  We  talked  about  the  tax  stamp  at  some 
length,  and  I  made  the  rather  broad  comment  to 
Mr.  Desimone  that  he  had  been  in  the  game  a  long 
time ;  he  should  know  better  than  to  operate  a  liq- 
uor place  without  a  tax  stamp ;  that  he  was  flirting 
with  the  penalty  to  McNeill  Island,  and  it  was  more 
of  a  joke  than  anything  else,  and  we  laughed  it 
off  as  such." 

It  is  submitted  that  it  is  contrary  to  common  sense  to 
assume  that  the  defendant,  Desimone,  would  want  to  be 
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sent  to  McNeill  Island  when  he  could  obviate  that  pos- 
sibility by  merely  paying  a  $50.00  tax.  The  inherent 
improbability  of  knowledge  on  the  part  of  the  defend- 
ant, Desimone,  likewise  is  confirmed  by  the  existence 
of  Plaintiff's  Exhibits  2,  4  and  5  showing  that  the 
White  Center  Athletic  Club  filed  both  state  and  federal 
returns  necessitating  far  greater  tax  payments  than  the 
$50.00  involved  here. 

Lest  it  be  argued  by  respondent  that  the  defendant, 
Desimone,  must  have  been  perfectly  aw^are  of  the  fact 
that  bottle  clubs  were  illegal  in  the  state  of  Wash- 
ington, this  court  should  take  judicial  notice  of  the  fact 
that  the  legal  status  of  such  clubs  during  the  jjeriod 
covered  by  the  indictment  was  in  litigation.  The  legal- 
ity of  the  existence  of  such  clubs  and  the  fact  that  they 
did  not  need  to  be  licensed  by  the  State  Liquor  Board 
was  ultimately  established  by  the  decision  in  the  case 
Derhy  Club,  et  al.,  v.  Becket,  41  Wn.(2d)  869,  252  P. 
(2d)  259.  The  White  Center  Athletic  Club  was  a  party 
to  that  action  w^hich  was  brought  to  enjoin  the  Wash- 
ington State  Liquor  Board  from  arresting  bottle  club 
operators.  The  decision  shows  that  the  ])ottle  (*lubs 
were  fortified  in  taking  the  position  that  they  did  not 
need  a  license  by  an  opinion  of  the  attorney  general  of 
the  State  of  Washington  whicli  lield  that  subsequent  to 
the  passage  of  Initiative  171  in  1948  bottle  clubs  were 
legal. 

An  agreement  to  violate  Title  26,  Section  3253, 
U.S.C,  apparently  was  predicated  by  the  trial  court 
upon  a  mere  inference  from  the  fact  that  the  defend- 
ants, Desimone,  Felton  and  DePierris,  sold  liquor  by 
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the  drink  illegally.  Although  there  is  absolutely  no  evi- 
dence in  the  record  proving  that  the  defendants,  De- 
Pierris  and  Felton,  or  the  witness,  Charlotte  Fulford, 
had  any  knowledge  of  the  existence  of  the  federal  tax 
and  although  it  is  doubtful  whether  the  defendant, 
Desimone,  was  aware  of  its  existence,  appellants  take 
the  position  that  mere  knowledge  of  the  existence  of  the 
tax  as  a  matter  of  law  is  insufficient  to  prove  an  agree- 
ment to  violate  the  statute.  In  this  connection  the  rea- 
soning of  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  in  the  case  of  Davidson,  et  al,,  v.  United  States, 
61  F.(2d)  250,  reversing  judgment  of  conviction  as  to 
certain  defendants  and  affirming  conviction  as  to  others 
appears  to  be  particularly  cogent  with  reference  to 
the  case  at  hand  (pp.  254,  255)  : 

u  *  *  *  Even  participation  in  the  offense  which  is 
the  oiject  of  the  conspiracy  does  not  necessarily 
prove  the  participant  guilty  of  conspiracy.  The  evi- 
dence must  convince  that  the  defendant  did  some- 
thing other  than  participate  in  the  offense  which  is 
the  object  of  the  conspiracy.  There  must,  in  addi- 
tion thereto,  be  proof  of  the  unlawful  agreement 
and  participation  therein,  with  knowledge  of  the 
agreement. 

''Presumption  cannot  be  based  upon  another 
presumption  but  only  upon  facts.  It  is  not  neces- 
sary that  all  of  the  alleged  conspirators  should  have 
been  such  from  the  beginning  of  the  conspiracy. 
There  may  be  a  subsequent  joining;  but  a  person, 
to  be  held  as  subsequently  joining  a  conspiracy, 
must  be  shown  to  have  had  knowledge  of  the  con- 
spiracy at  the  time  of  joining,  and  to  have  partici- 
pated while  having  such  knowledge,^' 

The  gist  of  the  offense  in  the  instant  case,  of  course, 
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consists  in  a  purported  specific  intent  and  agreement 
between  the  defendants  not  to  pay  the  federal  tax. 
What  possible  reason  could  there  exist  for  an  agree- 
ment between  the  defendant,  Desimone,  the  owner, 
manager  and  operator  of  the  club,  and  the  two  bartend- 
ers and  the  office  girl  ?  To  pose  the  question,  it  is  sub- 
mitted to  a  reasonable  mind  immediately  demonstrates 
the  inherent  absurdity  of  the  inference  of  any  agree- 
ment. If  the  defendant,  Desimone,  was  aware  of  the 
tax  and  intended  not  to  pay  it,  why  would  he  need  an 
agreement  with  the  bartenders  and  his  office  girl  to  ac- 
complish that  purpose  ? 

Assuming  for  the  purpose  of  argument  that  Plain- 
tiff's Exhibits  2,  4  and  5  are  admissible  and  that  the  de- 
fendants, Stepich  and  Hopkins,  were  officers  of  the  club 
during  the  period  covered  by  the  indictment,  it  must 
be  pointed  out  that  their  connection  with  the  club  man- 
agement is  almost  nil  as  has  been  previously  related  in 
appellants'  statement  of  the  case.  With  reference  to  the 
defendant,  Hopkins,  we  have  the  single  occasion  of  his 
arranging  a  dinner  party  for  an  orthopedic  guild  dur- 
ing January,  1951  (R.  109) ,  and  with  reference  to  the  de- 
fendant, Stepich,  we  have  one  occasion  on  May  6,  1952, 
when  he  permitted  a  witness  to  enter  the  club  and  sup- 
plied change  for  the  slot  machines.  As  far  as  the  record 
shows,  it  is  submitted  that  there  is  no  evidence  whatso- 
ever that  the  defendant,  Stepich,  even  knew  of  illegal 
sales  of  liquor  in  the  club.  With  reference  to  the  defend- 
ant, Hopkins,  such  knowledge  of  illegal  sales  might  per- 
haps be  inferred  by  some  stretch  of  the  imagination. 
We  must  remember,  however,  that  knowledge  of  the  il- 
legal sale  of  liquor  is  not  the  gist  of  the  offense  with 
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which  the  defendants  are  charged.  Even  if  it  could  be 
demonstrated  from  the  evidence  and  we  submit  that 
there  is  not  one  iota  of  evidence  in  the  record  that  the 
defendants,  Hopkins  and  Stepich,  were  aware  of  the 
federal  occupation  tax  and  were  aware  of  the  fact  that 
it  had  not  been  paid,  such  knowledge  alone  would  be 
insufficient  to  prove  the  crime  charged. 

Thus,  in  the  case  of  United  States  v,  Falcone,  et  al., 
109  F.(2d)  579  affd.,  311  US.  205,  where  a  conviction  of 
sellers  who  supplied  vast  quantities  of  sugar,  yeast  and 
cans  to  illicit  distillers  of  alcohol  was  reversed,  Judge 
Learned  Hand,  generally  regarded  by  bench  and  bar  as 
one  of  the  truly  great  and  outstanding  American  jur- 
ists, reasoned  (p.  581)  : 

^^  *  ^  *  but  in  prosecutions  for  conspiracy  or  abet- 
ting, his  attitude  towards  the  forbidden  undertak- 
ing must  be  more  positive.  It  is  not  enough  that  he 
does  not  forego  a  normally  lawful  activity,  of  the 
fruits  of  which  he  knows  that  others  will  make  an 
unlawful  use ;  he  must  in  some  sense  promote  their 
venture  himself,  make  it  his  own,  have  a  stake  in  its 
outcome.  The  distinction  is  especially  important 
today  when  so  many  prosecutors  seek  to  sweep 
within  the  drag-net  of  conspiracy  all  those  who 
have  been  associated  in  any  degree  whatever  with 
the  main  offenders.  That  there  are  opportunities  of 
great  oppression  in  such  a  doctrine  is  very  plain, 
and  it  is  only  by  circumscribing  the  scope  of  such 
all  comprehensive  indictments  that  they  can  be 
avoided.  We  may  agree  that  morally  the  defendants 
at  bar  should  have  refused  to  sell  to  illicit  distillers ; 
but,  both  morally  and  legally,  to  do  so  was  toto 
coelo  different  from  joining  with  them  in  running 
the  stills  ***,'' 
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Again,  in  the  case  of  United  States  v.  Di  Re,  159  F. 
(2d)  818,  where  the  government  sought  to  justify  an 
arrest  on  the  basis  of  the  arresting  officer  having  rea- 
sonable cause  to  believe  a  passenger  in  an  automo- 
bile to  be  guilty  of  conspiracy  to  possess  counterfeit 
gas  ration  coupons  in  the  possession  of  other  occupants 
of  the  car,  the  Honorable  Learned  Hand  writing  the 
majority  opinion  explained  (819)  : 

a  *  ^  *  ^e  have  several  times  had  occasion  to 
consider  what  relation  to  a  conspiracy  makes  a  man 
a  confederate,  and  what  relation  to  the  principals 
in  a  crime  makes  a  man  an  abettor ;  and  we  have 
uniformly  held  that  the  prosecution  must  prove 
the  accused  to  have  associated  himself  with  the 
principals  in  the  sense  that  he  has  a  stake  in  the  suc- 
cess of  the  venture.  When  the  Supreme  Court  af- 
firmed us  in  United  States  v.  Falcone,  it  held  that 
the  sale  of  material  to  those  who  the  seller  knows 
will  use  it  to  commit  a  crime,  does  not  make  the 
seller  a  party  to  a  conspiracy  of  the  buyers.  We  do 
not  understand  that  the  decision  turned  upon  the 
fact  that  the  seller  might  not  have  been  aware  that 
there  were  several  buyers  acting  in  concert;  and, 
so  far  as  we  can  see,  our  doctrine  is  a  corollary  of 
the  decision,  although  the  opinion  did  not  expressly 
go  so  far.  *  *  ^  " 

Clearly,  the  economic  interest  of  the  defendants,  Fel- 
ton  and  DePierris,  merely  earning  w^ages  as  bartenders, 
and  the  economic  interest  of  the  witness,  Charlotte  Pul- 
ford,  being  paid  w^ages  of  $8.00  a  day,  is  far  less  than 
the  economic  interest  of  the  sellers  of  sugar,  yeast  and 
cans  for  illicit  distilling  purposes  in  the  Falcone  case, 
supra.  The  bartenders  and  the  office  girl,  of  course,  had 
no  interest  whatever  in  the  defendant  Desimone's  fail- 
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ure  to  pay  the  $50.00  federal  occupation  tax.  As  to  the 
defendants,  Hopkins  and  Stepich,  there  is  no  evidence 
whatsoever  in  the  record  that  they  had  any  economic 
interest  in  the  White  Center  Athletic  Club  or  benefited 
from  its  operation.  On  this  point,  the  testimony  of  the 
probation  officer  elicited  at  the  time  of  sentencing  at  the 
request  of  the  trial  judge  deserves  to  be  noted  (R.  353)  : 
''The  Court:  Now,  as  to  the  other  defendants, 
did  any  of  them  make  any  money  out  of  this  trans- 
action ? 

Mr.  Stewart:  No,  your  Honor.  The  only  two 
that  made  any  money  out  of  the  transactions  were 
the  two  bartenders  who  made  their  salary,'' 

Finally,  the  concluding  statement  made  at  the  time 
of  sentencing  by  the  United  States  Assistant  District 
Attorney  who  tried  this  case  proves  appellants'  con- 
tention (R.  347,  348)  : 

''Mr.  Harris:  Your  Honor,  I  am  assuming  that 
we  all  have  a  recollection  of  what  transpired  at  the 
trial.  I  would  like  only  to  add  to  that  very  briefly 
that  from  the  investigation  conducted  by  the  Fed- 
eral Alcohol  Tax  unit,  which  in  part  was  an  inves- 
tigation coupled  with  the  State  of  Washington  Tax 
Department  and  Alcohol  Tax  Department,  that  the 
investigation  disclosed  that  Peter  Desimone  was 
the  primary  and  motivating  factor  in  this  whole 
matter;  that  he  was  the  core,  the  brain;  and  that 
the  whole  set  up  all  originated  and  commenced  with 
his  undertaking,  and  with  his  discontinuance  of  the 
matter  the  whole  thing  then  came  to  an  end;  but 
that  he  was  the  primary  and  motivating  factor; 
that  the  defendants  Stepich  and  Hopkins  had 
knowledge  of  what  was  going  on  but  [4]  did  not  in 
any  way  in  any  degree  measure  up  with  what  Peter 
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Desimone  himself  actually  did.  We  believe  that  he 
reaped  all  the  profit  or  most  of  the  profit  that  was 
able  to  be  made  out  there.  That  the  two  defendants, 
Felton  and  DePierris,  while  they  knew  what  was 
going  on,  were  in  no  way,  other  than  their  salary 
and  tips,  if  any,  benefitted  by  this  operation.  Their 
activity  in  the  conspiracy  was  more  or  less  con- 
trolled— or  their  active  participation  in  it  when 
they  were  allowed  to  participate  was  controlled  by 
Peter  Desimone." 

The  knowledge  imputed  in  the  statement  quoted  to 
the  defendants,  Stepich  and  Hopkins,  and  the  defend- 
ants, DePierris  and  Felton,  is  at  most  mere  knowledge 
of  illegal  sales  of  liquor  by  the  drink,  but  there  is  no 
evidence  whatsoever  to  prove  that  at  the  beginning  of 
the  operation  in  July,  1951,  any  of  them  knew  of  the 
existence  of  the  federal  tax.  Nor  is  there  any  evidence 
that  they  knew  that  such  tax  had  not  been  paid.  Of 
course,  both  bartenders  had  no  connection  whatsoever 
with  the  club  at  the  commencement  of  the  operation 
and  it  is  therefore  clear  that  they  could  not  have  been 
the  original  conspirators.  Under  the  admissible  evi- 
dence, there  are  no  facts  tending  to  prove  that  the  de- 
fendants, Stepich  and  Hopkins,  were  connected  in  any 
manner  with  the  club  at  the  commencement  of  the  op- 
eration. Hence,  they  could  not  have  been  original  con- 
spirators. That  would  leave  only  the  possibility  of  a 
conspiracy  between  the  defendant,  Desimone,  and  the 
witness,  Charlotte  Fulford,  and  we  have  already  dem- 
onstrated the  inherent  absurdity  of  inferring  an  agree- 
ment between  her  and  the  defendant,  Desimone,  to  fail 
to  pay  the  occupation  tax.  Hence,  it  is  submitted  that 
under  the  evidence  before  the  trial  court  the  existence 
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of  the  necessary  agreement  rests  entirely  upon  conjec- 
ture, surmise,  inference  pyramided  upon  inference,  and 
guess  without  substance  in  fact,  experience  or  logic. 
Loose  as  the  rules  of  evidence  may  be  in  the  law  of  con- 
spiracy, it  is  respectfully  submitted  that  the  facts  be- 
fore the  court  in  this  case  do  not  rise  to  the  dignity 
required  to  establish  the  crime  of  conspiracy. 

Point  2.  The  special  findings  of  fact  entered  by  the  trial 
court  do  not  support  the  judgment  and  sentence. 
There  is  no  finding  of  an  existing  agreement  between 
any  of  the  alleged  conspirators.  There  is  no  finding  as 
to  when  the  conspiracy  originated  nor  as  to  who  the 
original  parties  to  it  were.  There  is  no  finding  when 
the  other  Defendants  joined  the  conspiracy  nor  is 
there  any  finding  of  the  existence  of  the  conspiracy  to 
be  joined.  The  trial  court  erred  in  failing  to  make  the 
special  findings  requested  by  the  Defendants  in  ac- 
cordance with  Rule  23  (c)  of  Federal  Rules  of  Crim- 
inal Procedure. 

Rule  23  (c)  of  the  Federal  Rules  of  Criminal  Proce- 
dure makes  it  mandatory  upon  the  trial  judge  to  make 
a  general  finding  and  on  request  to  make  special  find- 
ings (18  U.S.C.  Federal  Rules  of  Criminal  Procedure 
23(c)): 

u  *  *  *  In  a  case  tried  without  a  jury  the  court 
shall  make  a  general  finding  and  shall  in  addition 
on  request  find  the  facts  specially." 

Appellants  in  compliance  with  the  rule  submitted  a 
request  for  special  findings  of  fact  (R  14-15)  and  sub- 
mitted proposed  special  findings  of  fact  (R.  16-19). 
The  trial  court  made  the  following  special  finding  of 
fact  (R.  20) : 
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''That  during  the  period  commencing  June  30, 
1951,  and  ending  May  8,  1952,  at  Seattle,  in  the 
Northern  Division  of  the  Western  District  of 
Washington,  and  within  the  jurisdiction  of  this 
Court,  Peter  Desimone,  John  Stepich,  Harold 
Hopkins,  Russell  W.  Pelton  and  Bert  DePierris 
did  unlawfully  conspire  to  and  with  one  another, 
and  with  divers  other  persons  (to- wit,  Charolette 
Fulford)  to  commit  an  offense  against  the  United 
States,  to-wit,  to  wilfully  and  unlawfully  carry  on 
the  business  of  a  retail  liquor  dealer,  and  in  so 
doing  to  wilfully  fail  to  pay  the  tax  required  by 
law,  contrary  to  the  provisions  of  Title  26,  U.S.C, 
Sec.  3253.'' 

It  is  submitted  that  the  finding  quoted,  states  a  con- 
clusion of  law  rather  than  a  finding  of  fact.  This  is  the 
only  finding  relating  to  the  gist  of  the  crime,  Le.,  ''con- 
spiracy." The  gist  of  that  crime  consists  in  an  agree- 
ment to  violate  a  law  which  must  be  made  at  least  be- 
tween two  persons  and  must  originate  at  some  time. 
Patently,  there  is  no  finding  in  this  case  as  to  any  of 
these  elements.  Of  course,  the  failure  to  make  a  proper 
finding  must  be  explained  on  the  basis  of  the  lack  of  ex- 
istence of  evidentiary  facts  to  support  such  a  necessary 
finding. 

As  appears  from  the  commentary  of  the  advisory 
committee  helping  in  the  preparation  of  the  Federal 
Rules  of  Criminal  Procedure,  the  requirement  of  find- 
ings in  cases  tried  to  the  court  was  adopted  from  Con- 
necticut practice  (see  Federal  Rules  of  Criminal  Pro- 
cedure for  the  District  Courts  of  the  United  States, 
West  Publishing  Co.  1946,  pp.  33-37).  The  rule  was  de- 
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signed  to  follow  the  practice  outlined  in  the  case  of 
State  V.  Frost,  105  Conn.  326,  135  Atl.  446,  448-449 : 

''  ^  *  ^  In  the  criminal  case  tried  to  the  court,  it 
makes  a  finding  of  the  facts  upon  which  its  conclu- 
sions are  reached.  Its  -finding  should  contain  the 
subordinate  facts  found  and  then  the  conclusions 
reached  from  those  subordinate  facts.  The  method 
thus  far  conforms  ivith  that  of  the  civil  case  tried  to 
the  court,  *  *  *  " 

'^It  is  essential  that  the  conclusions  reached  by 
the  court  should  be  stated  in  the  finding.  //  these 
be  conclusions  of  fact  based  upon  the  subordinate 
facts,  these  should  be  stated.  If  these  be  conclu- 
sions of  law  reached  by  the  court  of  its  owti  motion, 
or  in  passing  upon  claims  of  law  made  by  either 
party,  these  should  be  stated.  A  conclusion  in  the 
finding  that  the  accused  had  been  proved  guilty,  as 
charged,  beyond  a  reasonable  doubt,  could  only  be 
tested  on  appeal  by  determining  whether  the  sub- 
ordinate facts  fairly  supported  this  conclusion. 
*  *  *  ?> 

It  is  submitted  that  the  trial  court  should  have  en- 
tered the  defendants'  proposed  special  findings  (R.  16- 
19).  They  show  insufficiency  of  the  evidence  to  prove 
existence  of  an  agreement  to  violate  the  statute  in- 
volved, insufficiency  of  the  evidence  to  prove  who  the 
original  conspirators  were,  insufficiency  of  the  evidence 
to  prove  who  of  the  defendants  joined  later  and  at  what 
time,  and  insufficiency  of  the  evidence  that  the  alleged 
overt  acts  were  the  result  of  any  of  the  defendants  act- 
ing in  concert. 

In  the  absence  of  a  special  finding  of  necessary  sub- 
ordinate facts,  i.e.,  the  existence  of  an  agreement  to  vio- 
late the  federal  occupational  tax  statute,  the  judgment 
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and  sentence  of  conviction  should  not  be  allowed  to 
stand. 

Appellants  also  urge  that  as  to  the  overt  acts  f OTind  in 
Finding  No.  Ill  (1),  (2),  (3)  and  (4),  and  Finding 
No.  IV  (1),  (2),  (5),  and  (11)  (R.21-25),  there  exists 
no  evidence.  Appellants  do  not  wish  to  belabor  this 
point  by  reason  of  the  fact  that  if  a  conspiracy  had 
been  found  a  single  overt  act  would  suffice  for  con- 
viction. 

Point  3.  Plaintifif's  Exhibits  2,  4  and  5  should  not  have 
been  admitted  because  no  proper  foundation  was  laid 
for  their  admission.  The  failure  of  proof  showing  that 
the  signatures  affixed  to  the  documents  admitted  were 
those  of  the  Defendants  named  rendered  the  exhibits 
incompetent.  Their  admission  was  particularly  prej- 
udicial to  the  Defendants,  Stepich  and  Hopkins,  in 
that  these  exhibits  constitute  the  only  link  connecting 
these  Defendants  with  the  White  Center  Athletic  Club 
at  the  period  specified  in  the  indictment  as  the  date  of 
origin  of  the  conspiracy. 

A.  No  proper  foundation  was  laid  for  the  admission  of 
Exhibit  2  (application  for  certificate  of  registration 
and  bi-monthly  state  excise  tax  returns  filed  with  the 
Washington  State  Tax  Commission).  There  is  no  evi- 
dence identifying  the  signature  contained  on  the  ex- 
hibit as  being  those  of  any  of  the  appellants. 

Plaintiff's  Exhibit  2  was  introduced  not  for  its 
contents,  but  for  the  specific  purpose  to  show  the 
existence  of  a  connection  between  the  defendants, 
Desimone,  Hopkins  and  Stepich,  with  the  White  Center 
Athletic  Club,  to-wit ;  that  they  were  officers  of  the  club 
(R.  63).   The  witness  through  whom  this  exhibit  was 
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offered  testified  that  he  was  the  field  agent  of  the  Wash- 
ington State  Tax  Commission  charged  with  registering 
mechanical  devices  (R.  60).  He  admitted  that  he  was 
not  the  custodian  of  the  excise  tax  reports  (R.  64,  65)  ; 

'^The  Witness:  Well,  the  excise  tax  returns 
forms  are  kept  in  a  separate  file,  and  the  slot 
machine  returns  are  kept  in  my  office.  In  other 
words,  I  have  nothing  to  do  with  the  excise  tax 
return  forms. 

Mr.  Toulouse  :  In  other  words,  you  had  nothing 
to  do  with  those  returns  right  there  as  far  as 
physical  custody  of  those  papers  is  concerned? 
You  haven't  had  any  custody  from  the  time  they 
were  received  ? 

The  Witness  :  That  is  right/' 

With  reference  to  the  signatures  on  the  exhibit  he 
testified  (R.  65,  68-69)  : 

''Mr.  Toulouse:  You  don't  know  whose  signa- 
ture is  on  there,  do  you  ? 

The  Witness:  No." 

•X-     *     * 

''Q.  You  don't  know  whether  or  not  that  is  the 
signature  of  John  Stepich  on  that  application,  do 
you? 

A.  That  is  correct. 

Q.  You  do  not  know  whether  it  is  his  signature  ? 

A.  I  do  not." 

''Q.  So  my  statement  is  still  correct,  that  you 
don't  know  whether  or  not  that  is  Mr.  Stepich 's 
signature  or  whether  or  not  that  is  Mr.  Hopkins' 
signature,  is  that  correct  ? 

A.  That  is  correct. " 
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This  exhibit  was  admitted  not  against  the  White 
Center  Athletic  Club,  but  against  third  parties,  the 
defendants,  Desimone,  Hopkins  and  Stepich.  There  is 
no  proof  that  the  offering  witness  was  the  custodian  of 
these  records.  There  is  no  proof  that  they  were  made 
by  the  club  in  the  regular  course  of  business,  or  that  the 
persons  who  signed  the  exhibit  were  authorized  to  do  so. 
It  follows  that  this  exhibit  is  not  admissible  pursuant 
to  Title  28,  U.S.C,  Section  1732  or  pursuant  to  Rule  44 
of  Federal  Rules  of  Civil  Procedure. 

B.  PlaintiflP's  Exhibits  4  and  5  should  not  have  been  ad- 
mitted because  the  government  failed  to  establish  the 
identity  of  the  purported  signatures  and  failed  to 
establish  that  the  persons  signing  the  exhibits  had  au- 
thority to  execute  the  same. 

These  exhibits  are  employer's  quarterly  tax  returns 
purported  to  be  signed  by  Harold  Hopkins  and  John 
P.  Stepich,  respectively  (Plaintiff's  Exhibit  4)  and 
special  tax  returns  for  coin  operated  gaming  devices 
purported  to  be  signed  by  Peter  Desimone  ( Plaintiff* 's 
Exhibit  5).  The  identity  of  the  signatures  w^as  not 
proven  and  it  was  not  shown  that  the  purported  sign- 
ers had  authority  to  execute  the  exhibits. 

It  is  submitted  that  Plaintiff's  Exhibits  4  and  5  are 
not  admissible  pursuant  to  Title  28,  U.S.C,  Section 
1732  because  they  are  not  ^^a  memorandum  or  record  of 
any  act,  transaction,  occurence  or  event"  within  the 
ambit  of  said  section.  They  are  likewise  not  admissible 
pursuant  to  Title  28,  U.S.C,  Section  1733  as  govern- 
ment records  because  as  such  they  are  neither  material 
or  relevant  with  reference  to  the  issues  before  the  court. 
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Nor,  were  these  exhibits  rendered  admissible  pursuant 
to  Rule  44  of  the  Federal  Rules  of  Civil  Procedure. 
The  government  witness  through  whom  the  exhibits 
were  offered  frankly  admitted  that  he  did  not  know  the 
signatures  of  the  persons  purported  to  have  signed  the 
exhibits  (R.  85) : 

u  *  4f  ^  Now,  do  you  know  that  to  be  John 
Stepich's  signature? 

A.  I  do  not,  sir. 

Q.  You  do  not? 

A.  I  do  not  know  that  to  be  his  actual  signature. 

Q.  And  as  to  the  other  signatures  on  the  [48] 
several  remaining  component  parts  of  Plaintiff's 
Exhibit  4,  do  you  know  those  to  be  the  signatures  of 
the  parties  whose  names  are  there  written  ? 

A.  I  do  not,  sir. 

Q.  And  is  the  same  thing  true  with  respect  to  the 
purported  signatures  of  persons  appearing  in 
Plaintiff's  Exhibit  5? 

A.  /  do  not,  sir,'' 

There  is  no  testimony  in  the  record  proving  that  the 
signatures  on  the  exhibits  are  those  of  any  of  the  de- 
fendants. There  is  no  independent  testimony  in  the 
record  showing  that  for  the  period  from  July  1, 1951,  to 
March,  1952,  the  defendants  named  were  officers  of  the 
White  Center  Athletic  Club.  On  the  contrary,  the  wit- 
ness having  checked  for  the  government  the  corporate 
records  of  the  club  testified  that  for  the  years  1951  and 
1952  he  could  find  no  corporate  records  of  the  club  (R. 
178,  179).  It  is  submitted  that  Plaintiff's  Exhibits  4 
and  5  are  not  competent  nor  are  they  material  or 
relevant  as  far  as  their  contents  are  concerned  for  the 
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purpose  of  the  action.  The  observation  made  by  the 
Eighth  Circuit  Court  of  Appeals  in  the  case  of  Master- 
son  V.  Pa,  R.  Co.,  182  F.(2d)  793,  is  pertinent  here  (p. 
797)  : 

"  *  ^  *  Obviously  a  writing  is  not  admissible 
under  the  Business  Records  Acts  merely  because 
it  may  appear  upon  its  face  to  be  a  writing  made  by 
a  physician  in  the  regular  course  of  his  practice. 
It  must  first  be  shown  that  the  writing  was  actually 
made  by  or  under  the  direction  of  the  physician 
at  or  near  the  time  of  his  examination  of  the 
individual  in  question  and  also  that  it  was  his 
custom  in  the  regular  course  of  his  professional 
practice  to  make  such  a  record  ^  -^  ^  ." 

The  rule  recognized  by  the  court  in  the  case  of  Levey, 
et  ah  V.  United  States,  92  P.  (2d)  688,  demonstrates  the 
inadmissibility  of  these  exhibits  (p.  691) : 

^'Appellant  also  objected  to  the  introduction  in 
evidence  of  the  records  of  Wilson-Fairbanks  Com- 
pany and  Hachez  &  Company,  and  contends  that 
they  were  inadmissible  because  they  were  records 
of  third  persons  over  which  none  of  the  defendants 
had  any  control.  These  records  were  not  intro- 
duced to  show  admissions  of  appellants  but  to  show 
the  almost  immediate  sale  of  collateral.  In  Wilkes 
V.  United  States  (CCA.)  supra,  80  P. (2d)  285, 
290,  it  is  said:  'The  general  rule  is  that,  before  the 
hooks  of  a  corporation  can  he  received  in  evidence 
against  a  defendant  other  than  the  corporation 
itself,  the  entries  herein  must  he  shown  to  have  heen 
made  hy  persons  having  knowledge  of  tlie  facts, 
and  must  he  corroborated  hy  their  testimony,  if 
living  and  accessible,  or  hy  proof  of  their  hand- 
writing, if  dead,  insane,  or  beyond  (lie  reach  of 
process/  '^ 
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Likewise,  the  ruling  of  this  court  in  the  case  of 
Wolcher  v.  United  States,  200  F.(2d)  493,  is  applicable 
(p. 498) : 

"The  court  also  admitted  in  evidence  a  paper  or 
memorandum  obtained  by  a  Government  special 
agent  from  Wolcher 's  office  files.  The  paper  was 
dated  February,  1936,  and  was  a  carbon  copy  of  a 
purported  note  sent  to  the  Seattle  office  of 
Wolcher 's  business.  It  bore  the  initials  'L.  E.  W.' 
and  ^E.  C  It  contained  language  to  the  effect  that 
the  writer  or  writers  *  should  like  to  receive  a  check 
from  you  very  soon  against  our  private  account,  so 
that  we  can  show  a  similar  profit  in  the  coming 
year  and  perhaps  make  considerable  more  money. ' 
The  paper  was  wholly  without  foundation;  there 
was  no  proof  of  its  genuineness  or  who  wrote  it,  or 
that  it  was  a  document  made  in  the  regular  course 
of  business,  or  otherwise.  Its  receipt  over  appel- 
lant's objection  was  error." 

The  government  having  failed  to  prove  the  identity 
of  the  signatures,  it  is  clear  that  Plaintiff's  Exhibits  2, 
4  and  5  are  inadmissible.  That  their  admission  consti- 
tutes prejudicial  error  is  obvious.  These  exhibits  consti- 
tute the  only  evidence  in  the  record  showing  that  the 
defendants,  Desimone,  Stepich  and  Hopkins,  were 
officers  of  the  club  during  the  period  the  alleged  con- 
spiracy must  have  originated. 
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Point  4.  The  indictment  is  ambiguous  and  uncertain  and 
not  in  the  language  of  the  statute  defining  the  offense. 
It  charges  a  non-existing  crime  and  fails  to  cliarge 
properly  the  crime  sought  to  be  defined.  For  these  rea- 
sons Defendants'  motion  to  dismiss  should  have  been 
granted. 

The  charging  portion  of  the  indictment  reads  (R.  3)  : 
'^That  during  the  period  commencing  June  30, 
1951,  and  ending  May  8,  1952,  at  Seattle,  in  the 
Northern  Division  of  the  Western  District  of 
Washington,  Peter  Desimone,  John  Stepich, 
Harold  Hopkins,  Russell  W.  Felton  and  Bert  De- 
Pierris  did  unlawfully  conspire  to  and  with  one 
another,  and  with  divers  other  persons  to  the 
Grand  Jury  unknown,  to  commit  an  offense  against 
the  United  States,  to-wit,  to  wilfully  and  un- 
lawfully carry  on  the  business  of  a  retail  liquor 
dealer,  and  in  so  doing  to  wilfully  fail  to  pay  the 
tax  required  by  law,  contrary  to  the  provisions  of 
Title  26,  U.S.C,  Section  8253;  *  *  ^  '' 

The  pertinent  portion  of  Title  26,  U.S.C.,  Section 
3253  reads: 

^^Any  person  who  shall  carry  on  the  business  of 
*  ^  ^  retail  liquor  dealer  *  *  *  and  wilfully  fails  to 
pay  the  special  tax  as  required  by  law,  shall  *  *  * 
be  fined  *  *  *  and  be  imprisoned  *  ^  ^  . " 

Clearly,  the  indictment  charges  the  defendants  with 
conspiracy  of  wilfully  and  unlawfully  carrying  on  the 
business  of  retail  liquor  dealer.  There  is  no  such  offense 
defined  by  Title  26,  U.S.C.,  Section  3253,  it  is  submit- 
ted. The  only  offense  that  exists  is  that  of  carrying  on 
the  business  of  retail  liquor  dealer  AND  wilfully  fail- 
ing to  pay  the  tax.  It  follows  that  the  information 
charges  a  nonexisting  crime. 
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The  words  ''and  in  so  doing"  used  in  the  indictment 
render  the  indictment  ambiguous.  If  the  words  relate 
to  the  language  used  immediately  preceding  them  no 
offense  is  stated.  If  these  words  relate  to  the  wilful 
failure  to  pay  the  tax  the  indictment  must  be  interpreted 
as  charging  in  effect  a  conspiracy  to  commit  a  con- 
spiracy. 

Prom  the  language  of  the  indictment,  the  defendants 
could  not  be  sure  whether  they  are  charged  with  a  con- 
spiracy to  carry  on  an  illegal  business  or  with  a  con- 
spiracy to  wilfully  fail  to  pay  a  tax.  It  is  submitted 
that  the  indictment  is  uncertain  and  ambiguous  render- 
ing it  impossible  for  the  defendants  to  know  against 
which  charge  they  would  have  to  defend  themselves. 

CONCLUSION 

It  having  been  shown  that  the  evidence  fails  to  prove 
an  agreement  between  any  of  the  defendants  them- 
selves, or  any  of  the  defendants  and  other  persons,  to 
wilfully  pay  the  federal  occupation  tax,  it  having  been 
shown  that  the  special  findings  of  fact  are  fatally  de- 
fective, that  the  trial  court  admitted  prejudicial  in- 
competent evidence  and  that  the  indictment  is  uncertain 
and  ambiguous  and  does  not  charge  the  crime  of  con- 
spiracy to  violate  Title  26,  U.S.C,  Section  3253 
properly,  it  is  submitted  that  the  judgment  and  sentence 
of  conviction  be  vacated  and  the  decision  of  the  trial 
court  be  reversed. 

Respectfully  submitted. 

Max  R.  Nicolai, 
Attorney  for  Appellants. 
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BRIEF     DF     APPELLEE 


JURISDICTION 

The  appellee  adopts  the  statement  of  jurisdiction 
set  forth  in  the  appellants'  brief. 

STATEMENT  OF  THE   CASE 

The  statement  of  the  facts  set  forth  in  appellants' 
brief  is  in  general  a  fair  resume  of  the  record,  but 
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in  view  of  the  fact  that  appellants'  argument  relates 
to  the  sufficiency  of  the  evidence  to  support  the  judg- 
ment and  sentence,  the  appellee  deems  it  necessary  to 
outline  the  evidence  in  more  detail,  and  to  view  it  in 
a  light  more  favorable  to  the  Government,  the  prevail- 
ing party  in  the  lower  court. 

The  evidence  shows  that  a  business  was  being 
operated  at  9616  17th  S.  W.,  Seattle,  Washington, 
and  that  this  business  used  the  name,  "White  Center 
Athletic  Club,  Inc.,  and  operated  as  a  retail  liquor 
dealer  without  a  Federal  Retail  Liquor  Dealer's  stamp 
tax,  all  during  the  period  commencing  on  July  1,  1951 
and  ending  May  8,  1952.  It  further  shows  that  the 
names,  Peter  Desimone,  John  F.  Stepich  and  Harold 
Hopkins,  were  connected  with  this  business  in  July 
1951,  and  continuously  throughout  the  period  alleged 
in  the  indictment.  The  co-defendant,  Russell  W.  Fel- 
ton  (not  an  appellant)  was  in  the  business  in  July  of 
1951  (R.  247)  while  the  co-defendant  Bert  DePierris 
(not  an  appellant)  joined  the  business  in  December  of 
1951  (R.  277).  The  establishment  sold  liquor  over 
the  bar  to  anyone  who  could  gain  admittance  (R.  168, 
169,  87-92)  and  apparently  the  only  requirement  for 
admission  was  an  ability  to  convince  the  door-man 
that  you  were  not  a  law  enforcement  agent.  A  cus- 
tomer could  also  buy  meals  at  the  establishment  as 
well  as  play  the  slot  machines. 
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During  the  period  in  the  indictment  the  premises 
were  entered  by  State  and  local  law  enforcement  of- 
ficers on  a  dozen  occasions,  at  least  six  of  which  were 
on  the  authority  of  county  search  warrants.  The  de- 
fendants Desimone,  Felton,  and  DePierris  all  main- 
tained to  the  officers  that  they  were  NOT  selling 
liquor,  BUT  only  selling  service.  This  was  refuted 
by  the  evidence  throughout,  and  by  the  admission  of 
the  defendant  Felton  to  the  witness  Turner  (R.  141) 
and  Felton's  testimony  (R.  266,  269). 

Appellants'  reference  to  the  evidence  on  p.  4  of 
their  brief  relative  to  the  lack  of  a  Federal  Retail 
Liquor  Stamp  is  correct  in  its  details,  as  well  as  the 
physical  description  of  the  premises. 

Appellants  then  refer  to  each  of  the  co-defendants 
and  Charlotte  Fulford,  individually.  The  first  per- 
son discussed  is  one  of  the  appellants,  Peter  Desimone. 
The  statement  concerning  him  is  correct  as  far  as  it 
goes  (Appellants'  Brief  pp.  5  and  6)  but  it  should  be 
added  that  Desimone  signed  Exhibits  2  and  5  as  man- 
ager, and/or  Vice  President  of  the  White  Center  Ath- 
letic Club,  Inc. ;  that  he  also  admitted  customers  after 
interrogating  them,  and  otherwise  acted  as  manager 
of  the  establishment. 

It  should  also  be  mentioned  that  the  present  coun- 
sel for  the  appellants,  Max  R.  Nicolai,  appeared  as  a 


witness  for  appellee  (R.  105-108),  and  that  he  did  not 
represent  any  of  the  defendants  in  the  trial  court  be- 
low, that  all  of  the  defendants  were  then  represented  by 
George  J.  Toulouse,  Jr.  and  John  Spiller,  Attorneys  at 
Law.  The  witness  Nicolai  testified  that  in  March, 
1952  he  had  been  retained  by  Mr.  Desimone  to  rep- 
resent the  White  Center  Athletic  Club  in  some  other 
litigation.  Desimone  admitted  having  a  ''house  stock'' 
of  liquor  (R.  132),  and  when  asked  to  see  his  Federal 
Retail  Liquor  Dealer's  tax  stamp,  he  said  he  didn't  need 
one  because  he  wasn't  selling  whiskey,  but  just  selling 
service  (R.  133,  147).  The  seals  on  the  liquor  bottles 
were  defaced  (R.  148)  so  that  the  numerals  weren't 
legible  on  the  Federal  strip  stamp.  Desimone  ob- 
viously let  Felton  and  DePierris  ''hold  the  bag"  on 
the  local  state  liquor  violations.  Furthermore,  from 
all  of  the  evidence  it  is  obvious  that  Desimone  and  the 
other  appellants  had  no  intention  of  securing  a  Fed- 
eral Retail  Liquor  Dealer's  tax  stamp  for  one  reason 
only,  that  is,  that  the  possession  of  such  a  stamp  would 
make  a  prima  facie  case  in  the  state  courts  that  they 
were  operating  as  a  retail  liquor  dealer  and  not,  as 
they  would  insist  with  tongue  in  cheek,  that  they  were 
just  selling  service. 

Desimone  advised  Felton  and  DePierris  to  stick 
to  the  story  about  selling  service  and  not  liquor. 
One  of  the  employees,  Fulford,  took  steps  to  cover 


a  situation  involving  an  Orthopedic  Guild  dinner 
party  when  she  handed  a  list  of  liquors  to  Mrs.  Noble, 
(R.  115)  and  gave  her  instructions  as  to  what 
to  do  if  they  had  any  trouble  with  the  State  Liquor 
Board  men.  In  this  particular  situation  arrangements 
had  been  made  sometime  earlier  by  appellant  Hop- 
kins with  Dixie  Schwier  whereby  liquor  could  be  pur- 
chased by  the  drink  (R.  110). 

Appellants  make  reference  to  Charlotte  Fulford, 
but  as  she  was  not  a  defendant,  no  further  reference 
will  be  made  to  her,  except  as  she  may  appear  other- 
wise in  the  case. 

The  next  reference  is  to  appellant  John  Stepich, 
whose  name  appears  on  Exhibits  2  and  4  as  President 
of  the  White  Center  Athletic  Club,  Inc.  The  incorpora- 
tion papers  also  show  him  as  President  of  the  White 
Center  Athletic  Club,  Inc.  (R.  176,  178).  On  January 
18,  1952  Stepich  was  on  the  premises  (R.  145,  152) ; 
he  was  sitting  at  the  bar  after  the  inventory  of  the 
liquor  that  was  seized  by  the  state  officers  was  made» 
The  testimony  shows  that  he  acted  as  a  doorman  and 
interrogated  the  witness  Daggett  before  allowing  him 
admission  onto  the  premises  (R.  169,  182,  183,  184, 
185)  and  that  he  had  free  access  to  the  office,  or  cash- 
ier's cage,  into  which  not  even  employees  were  allowed 
to  enter  (R.  170,  282) ;  that  Stepich  was  in  that  room 
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several  times  and  the  witness  purchased  dimes  from 
him  in  order  to  play  the  slot  machines  (R.  170,  174, 
175,  186).  The  testimony  also  shows  that  he  was  reg- 
ular in  his  attendance,  at  least  on  every  Monday  night 
(R.  268).  That  he  continued  to  attend  the  club  after 
the  search  warrant  of  February  4,  1952  was  executed 
(R.  126),  even  after  the  fact  that  the  establishment 
was  operating  without  a  Federal  Retail  Liquor  Deal- 
er's tax  stamp  was  made  known  to  the  manager,  Desi- 
mone.  That  Stepich's  name  was  used  after  that  on 
various  tax  reports,  and  the  signatures  appear  the 
same,  that  he  acted  as  doorman  and  interrogated  the 
witness,  Daggett,  on  May  6,  1952,  before  allowing  him 
on  the  premises. 

The  remaining  appellant  to  whom  reference  is 
made  is  Harold  Hopkins,  whose  name  appears  on  Ex- 
hibits 1,  2,  and  4,  as  Secretary-Treasurer  of  the  White 
Center  Athletic  Club,  Inc.  During  January  of  1952, 
the  witness  Schwier  made  arrangements  with  Hop- 
kins at  the  White  Center  Athetic  Club,  to  hold  a  dinner 
dance  there,  which  included  dinner  and  drinks  (R. 
110),  and  that  drinks  could  be  purchased  at  the  estab- 
lishment. On  February  4,  1952,  Hopkins  was  tending 
the  door  (R.  130, 131, 155)  and  that  Hopkins  was  pres- 
ent when  Desimone  was  questioned  by  the  state  officers 
concerning  the  Retail  Dealer's  Federal  tax  stamp  (R. 
133).   On  that  occasion  Hopkins  also  mentioned  that 


the  liquor  belonged  to  the  club  having  a  stag  party 
there  that  night  (R.  135)  even  though  some  of  that 
liquor  was  referred  to  as  "house  stock''  (p.  287).  On 
March  29,  1952,  in  cause  No.  441309  in  the  Superior 
Court  for  the  State  of  Washington,  County  of  King, 
entitled  State  ex  rel  Chas.  0.  Carroll ,  Prosecuting  At- 
torney of  King  County^  Relator^  vs.  White  Center  Ath- 
letic Club,  a  corporation,  et  al,  defendants,  the  ap- 
pellant in  this  case,  Harold  Hopkins  signed  under 
oath,  sworn  to  before  the  now  attorney  for  the  appel- 
lants, that  he,  Hopkins,  was  secretary-treasurer  of  the 
White  Center  Athletic  Club. 

No  additional  reference  will  be  made  to  the  de- 
fendants Russell  W.  Felton  and  Bert  DePierris  ex- 
cept as  they  might  appear  in  connection  with  the 
others,  as  they  are  not  appellants  in  this  cause. 

SUMMARY   OF    ARGUMENT 

The  appellants  were  tried  and  convicted  in  the 
district  court  upon  the  charge  of  conspiring  to  violate 
the  provisions  of  Title  26,  U.S.C,  Section  3253,  ren- 
dering it  illegal  to  carry  on  the  business  of  a  retail 
liquor  dealer  and  in  so  doing  to  wilfully  fail  to  pay 
a  special  tax  required  by  law.  The  appellee  asserts 
that  no  material  errors  of  law  occurred  during  the 
trial  of  the  action  and  that  the  evidence  adduced  in 
support  of  this  charge  established  beyond  a  reasonable 
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doubt  the  existence  of  a  conspiracy  by,  between  and 
among  these  appellants. 

ARGUMENT 

1.  ANSWERING  POINT  I  OF  APPEL- 
LANTS' ARGUMENT,  page  17  of  their  brief  the 
appellee  asserts  that  there  is  an  overwhelming  amount 
of  evidence  to  support  the  court's  findings  and  re- 
spectfully submits  that  a  review  of  the  entire  record 
conclusively  establishes  the  knowledge,  intent  and 
co-participation  of  these  appellants  in  the  conspiracy. 
Appellee's  views  in  this  regard  were  shared  by  the 
trial  judge,  an  eminent  jurist  with  over  twenty  years' 
experience  on  the  trial  bench,  who  had  the  opportunity 
of  viewing  and  evaluating,  first  hand,  the  testimony  of 
all  of  the  witnesses  in  the  case. 

On  at  least  six  different  occasions  during  the  pe- 
riod alleged  in  the  indictment  when  investigators  for 
the  Washington  State  Liquor  Control  Board  examined 
the  club  premises  pursuant  to  search  warrants,  de- 
mand was  made  upon  one  or  more  of  the  defendants 
to  exhibit  the  Club's  Federal  retail  liquor  dealer's  tax 
stamp. 

On  October  26,  1951,  pursuant  to  a  search 
warrant,  the  club  premises  were  investigated  by  law 
enforcement  officers  and  large  quantities  of  spirituous 
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liquors  were  confiscated  (R.  122,  123)  and  at  that 
time  demand  was  made  upon  defendant  Felton  for 
the  Federal  retail  liquor  dealer's  tax  stamp.  It  should 
be  noted  that  in  each  instance  where  the  evidence 
shows  that  bottles  of  spirituous  liquor  were  confis- 
cated, the  witnesses  testified  that  the  Federal  strip 
seal  over  the  head  of  the  individual  bottles  had  been 
defaced  so  that  an  identification  of  the  chronological 
numbering  system  of  the  bottles  was  impossible 
(R.  148). 

On  January  18,  1952,  the  premises  were  again 
raided  by  law  enforcement  agents  pursuant  to  a 
search  warrant  and  demand  was  at  that  time  made 
upon  defendant  DePierris  for  the  Club's  Federal  re- 
tail liquor  dealer's  tax  stamp  (R.  129).  The  evidence 
further  shows  that  appellant  John  Stepich  was  on 
the  premises  at  the  time  and  was  interrogated  by  the 
officers  (R.  145,  152). 

It  is  noted  that  between  the  last  two  dates  men- 
tioned, appellant  Hopkins,  acting  in  a  managerial 
capacity  for  the  Club,  made  arrangements  for  an  Or- 
thopedic Guild  dinner  and  specifically  made  arrange- 
ments for  those  in  attendance  at  the  dinner  to  purchase 
liquor  by  the  drink  from  the  Club  (R.  110). 

Again  on  February  4,  1952,  pursuant  to  a  search 
warrant,  officers  entered  the  Club  premises  at  which 
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time  defendants  Desimone,  Hopkins,  DePierris  and 
Felton  were  present  and  at  which  time  demand  was 
made  to  see  the  Club's  Federal  retail  liquor  dealer's 
tax  stamp  (R.  130-135,  147,  155). 

Again  on  March  1,  1952,  pursuant  to  a  search 
warrant,  officers  entered  the  premises  at  which  time 
defendants  DePierris  and  Felton  were  present,  and 
demand  was  made  to  exhibit  the  Federal  tax  stamp.  It 
is  noted  that  in  each  of  these  instances  where  officers 
made  demand  for  the  tax  stamp,  the  defendants  and 
all  of  them  stated  that  they  did  not  need  such  stamps, 
that  they  were  selling  service,  not  liquor.  (R.  135-137). 

Officers  conducted  another  raid  on  March  12, 
1952,  at  which  time  defendant  DePierris  was  asked 
about  a  Federal  tax  stamp  (R.  139).  Again  on  April 
6,  1952  (R.  141)  officers  entered  the  Club  premises 
pursuant  to  a  search  warrant  and  at  that  time  made 
demand  upon  defendant  Felton  for  the  retail  liquor 
dealer's  tax  stamp.  It  is  noted  that  the  defendant 
Felton  finally  admitted  that  he  had  been  employed 
by  the  White  Center  Athletic  Club,  as  a  bartender 
and  that  he  did  sell  liquor  by  the  drink  in  violation  of 
the  Washington  State  Liquor  Act  (R.  259). 

The  appellee  submits  that  it  is  fundamental  law 
that  knowledge  to  an  agent  conveyed  in  the  ordinary 
course  of  business  is  knowledge  to  the  principal  and 
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that  one  partner  is  charged  with  knowledge  conveyed 
to  another  partner  in  matters  relating  to  the  partner- 
ship business. 

Revised  Code  of  Wash.,  Sec.  25.04.120 
PARTNERSHIP  CHARGED  WITH  KNOWL- 
EDGE OR  NOTICE  TO  PARTNER. 

''Notice  to  any  partner  of  any  matter  relating  to 
partnership  affairs,  and  the  knowledge  of  the 
partner  acting  in  the  particular  matter,  acquired 
while  a  partner  or  then  present  to  his  mind,  and 
the  knowledge  of  any  other  partner  who  reason- 
able could  and  should  have  communicated  it  to  the 
acting  partner,  operate  as  notice  to  or  knowl- 
edge of  the  partnership,  except  in  the  case  of  a 
fraud  on  the  partnership  committed  by  or  with 
the  consent  of  that  partner.'' 

It  is  further  submitted  that  a  criminal  conspir- 
acy need  not  be  proven  by  direct  evidence,  but  may 
be  inferred  from  a  collection  of  circumstances.  Glasser 
V,  United  States,  315  U.S.  60,  80.  The  agreements 
involved  in  conspiracies  are  usually  made  secretly  and 
ordinarily  cannot  be  proven  other  than  by  circum- 
stantial evidence.  Jianole  v.  United  States,  299  Fed. 
496,  498;  Ryan  v.  United  States,  99  F.  (2d)  864,  869, 
cert.  den.  306  U.S.  635.  In  this  regard,  evidence 
showing  a  concert  of  action  in  the  commission  of  un- 
lawful acts  from  which  a  natural  inference  arises 
that  the  unlawful  overt  acts  were  in  furtherance  of  a 
common  design  may  be  sufficient  to  show  an  unlaw- 
ful agreement.    United  States  v.  Holt,  108  F.   (2d) 
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365,  368,  cert.  den.  309  U.S.  672 ;  Wifidsor  v.  United 
States,  286  Fed.  51,  53,  cert.  den.  262  U.S.  748. 

In  their  brief  the  appellants  refer  to  and  rely 
heavily  upon  the  case  of  United  States  v,  Falcone,  et 
al,  109  F.  (2d)  579  affd.,  311,  U.S.  205.  The  appellee 
submits  that  the  facts  of  that  case  are  substantially 
different  from  the  facts  in  the  instant  matter  in  that 
a  sugar  producer  necessarily  deals  with  many  and 
varied  users  of  sugar  products,  whereas  one  who  deals 
in  the  retail  liquor  business  has  only  one  type  of 
customer. 

The  appellants  make  some  issue  of  the  fact  that 
the  cost  of  the  tax  stamp  involved  is  only  $50.00.  How- 
ever, as  has  been  indicated  herein  before,  the  evidence 
is  conclusive  that  while  these  appellants  and  all  of  the 
defendants  knew  that  the  White  Center  Athletic  Club 
should  have  a  Federal  tax  stamp,  they  also  knew  that 
the  possession  of  such  a  stamp  would  make  a  prima 
facie  case  in  a  state  court  that  they  were  operating 
as  a  retail  liquor  dealer,  contrary  to  the  Washington 
State  Liquor  Act. 

Considering  this  view  of  the  evidence,  appellee 
submits  that  a  conspiracy  of  this  type  can  be  described 
as  a  ^'partnership  in  crime''.  (United  States  v.  Socony- 
Vacuum  Co,,  310  U.S.  150,  253) and  that  a  formal 
agreement  is  not  necessary,  but  that  it  is  sufficient 
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that  the  minds  of  the  parties  met  understandingly 
so  as  to  bring  about  an  independent  and  deliberate 
agreement  or  even  a  mutual  implied  understanding. 
Marx  V.  United  States,  86  F.  (2d)  245,  250;  Hyde  v. 
United  States,  225  U.S.  347,  376. 

II.  ANSWERING  POINT  II  OF  THE  AP- 
PELLANTS' ARGUMENT  found  on  page  28  of  their 
brief,  it  is  submitted  that  the  trial  court  entered  Gen- 
eral and  Special  Findings  of  Fact  pursuant  to  Rule 
23(c)  of  the  Federal  Rules  of  Criminal  Procedure 
and  that  said  General  and  Special  Findings  of  Fact 
support  the  Judgment  of  conviction. 

It  is  noted  that  pursuant  to  the  above  cited  Rule, 
the  Court,  in  cases  tried  without  a  jury,  is  directed  to 
make  general  findings  of  fact,  and,  if  requested,  spe- 
cial findings  of  fact.  In  the  instant  case,  the  Court, 
pursuant  to  the  defendants'  request,  did  find  the  facts 
specially.  However,  it  is  respectfully  submitted  that 
it  would  be  novel  rule  of  law  that  would  require  a 
Court  to  enter  findings  of  fact  contrary  to  the  ex- 
pressed conviction  of  the  trier  of  the  facts.  The  trial 
court,  therefore,  was  justified  in  not  accepting  the 
special  findings  of  fact  proposed  by  the  defendants. 

The  appellee  submits  that  Special  Finding  of 
Fact  I  (R  20)  is  a  statement  of  the  ultimate  facts  to 
be  found  in  the  case  concerning  the  element  of  conspir- 
acy between  and  among  the  defendants  and  is  in  com- 
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plete  and  full  compliance  with  Rule  23(c),  Federal 
Rules  of  Criminal  Procedure. 

The  Appellee  urges  that  there  is  overwhelming 
evidence,  as  noted  in  the  appellee's  Statement  of  Fact, 
herein,  as  to  the  overt  acts  found  in  Finding  No.  Ill 
(1),  (2),  (3)  and  (4),  and  Finding  No.  IV  (1), 
(2),  (5)  and  (11),  (R.  21-25). 

III.  IN  ANSWER  TO  POINT  3  OF  APPEL- 
LANTS' ARGUMENT  found  on  page  31  of  their 
brief,  appellee  submits  that  the  trial  court  properly 
admitted  plaintiffs  exhibits  2,  4  and  5  after  having 
received  other  competent  evidence  and  testimony  bear- 
ing on  the  question  of  conspiracy  between  and  among 
the  defendants  and  that  these  exhibits  are  proper  evi- 
dence of  the  case  to  be  considered  with  the  other  evi- 
dence for  whatever  weight  they  may  lend  to  prove  the 
conspiracy  charge.  The  appellee  further  submits,  par- 
ticularly with  respect  to  plaintiff's  exhibits  4  and  5, 
that  Section  3809,  Title  26,  U.S.C,  appears  to  be  de- 
terminative of  the  question  of  admissibility  of  these 
exhibits.  The  pertinent  portion  thereof  reads  as 
follows: 

''(b)  Signature  Presumed  Correct  The  fact  that 
an  individual's  name  is  signed  to  a  return,  state- 
ment or  other  document  filed  shall  be  prima  facie 
evidence  for  all  purposes  that  the  return,  state- 
ment or  other  document  was  actually  signed  by 
him." 
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It  is  further  noted  that  the  written  signatures  of 
each  and  all  of  the  defendants  appear  on  the  Stipula- 
tion Waiving  Trial  by  Jury  (R.  10)  and  that  insofar 
as  these  exhibits  bear  the  identical  names  of  the  va- 
rious defendants,  the  name  of  the  White  Center  Ath- 
letic Club,  Inc.  and  dates  material  to  the  times  alleged 
in  the  indictment  herein,  these  exhibits  are  admissible 

for  whatever  weight  the  trier  of  the  facts  may  lend  to 
them. 

Sec.  1731,  Title  28,  U.S.C: 

^^Handwiriting.  The  admitted  or  approved  hand- 
writing of  any  person  shall  be  permissible,  for 
purposes  of  comparison,  to  determine  genuineness 
of  other  handwriting  attributed  to  such  person." 

IV.  UNDER  POINT  4  OF  APPELLANTS' 
ARGUMENT,  page  37  of  their  brief,  it  is  urged  that 
the  defendants'  motion  to  dismiss  the  indictment 
should  have  been  granted. 

The  appellee  submits  that  this  motion  was  un- 
timely and  should  have  been  presented  and  argued 
at  the  time  of  the  hearing  on  the  defendants'  Motion 
to  Strike  and  to  Dismiss  the  Indictment  (R.  8). 

The  appellee  further  submits  that  Sec.  3253,  Title 
28,  U.S.C,  the  pertinent  portion  of  which  is  cited  in 
appellants'  brief  at  page  37,  defines  one  and  only  one 
crime.    However,  the  statute  clearly  defines  two  spe- 
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cific  elements  which  constitute  the  crime.  They  are, 
in  substance,  (1)  to  carry  on  the  business  of  a  retail 
liquor  dealer  (and  no  other  kind  of  business)  and  (2) 
while  carrying  on  such  business,  to  wilfully  fail  to  pay 
the  special  tax  as  required  by  law.  It  would  therefore 
appear  obvious  that  the  indictment  must  allege,  as  it 
does  (R.  3),  each  of  these  elements  and  that  it  is  en- 
tirely proper  to  preface  the  two  allegations  of  fact  with 
the  words  ''wilfully  and  unlawfully". 

CONCLUSION 

The  trial  judge  personally  observed  all  of  the 
witnesses,  considered  all  of  the  circumstances  and  facts 
of  the  case  and  found,  beyond  a  reasonable  doubt,  that 
the  defendants,  including  these  appellants,  were  guilty 
of  the  conspiracy  charged  in  the  indictment.  It  ap- 
pearing that  no  material  errors  of  law  occurred  during 
the  trial  of  the  action,  it  is  respectfully  submitted  that 
the  judgment  and  sentence  of  conviction  be  confirmed. 

Respectfully  submitted, 

CHARLES  P.  MORIARTY 

United  States  Attorney 

RICHARD  D.  HARRIS 

Assistant  United  States  Attorney 

JOHN  A.  ROBERTS,  JR. 

Assistant  United  States  Attorney 


